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JUDGES 


OF  THE 

SUPREME  COURT  OF  ONTARIO 

DURING  THE  PERIOD  OF  THESE  REPORTS.* 


First  Appellate  Division. 

The  Hon.  Sir  William  Meredith,  C.J.O. 

“ “ James  Thompson  Harrow,  J.A. 

“ “ John  James  Maclaren,  J.A. 

“ “ James  Magee,  J.A. 

“ “ Frank  Egerton  Hodgins,  J.A. 

Second  Appellate  Division. 

The  Hon.  Sir  William  Mulock,  C.J.Ex.,  K.C.M.G. 
“ “ Roger  Conger  Clute,  J. 

“ “ William  Renwick  Riddell,  J. 

“ “ Robert  Franklin  Sutherland,  J. 

“ “ James  Leitch,  J. 

High  Court  Division. 

The  Hon.  Sir  John  Alexander  Boyd,  C.,  K.C.M.G. 
“ “ Sir  Glenholme  Falconbridge,  C.J.K.B. 

“ “ Richard  Martin  Meredith,  C.J.C.P. 

“ “ Byron  Moffatt  Britton,  J. 

“ ; “ James  Yernall  Teetzel,  J. 

“ u Francis  Robert  Latchford,  J. 

“ “ William  Edward  Middleton,  J. 

a “ Hugh  Thomas  Kelly,  J. 

“ 11  Haughton  Lennox,  J. 


"By  the  Law  Reform  Act,  1909,  9 Edw.  VII.  ch.  28',  which  came  into 
force  on  the  1st  January,  1913,  the  Supreme  Court  of  Judicature  for 
Ontario  is  to  he  known  as  and  designated  the  Supreme  Court  of  Ontario, 
and  the  Court  of  Appeal  and  High  Court  of  Justice  for  Ontario  as  the 
Appellate  and  High  Court  Divisions  of  the  Supreme  Court  of  Ontario. 
Certain  of>  the  cases  in  this  volume  were  decided  by  the  Court  of  Appeal 
and  High  Court  as  constituted  before  the  new  Act  came  into  force. 


ERRATA 


Page  2,  15th  line  from  top,  for  “9  O.W.R .”  read  “13  O.W.R.” 

“ 91,  head-lines,  for  “Bank  Act,  sec.  53,”  read  “Bank  Act,  sec.  153.” 

“ 141,  11th  line  from  top,  for  “(1902)”  read  “(1908).” 

“ 161,  2'3rd  line  from  bottom,  for  “ch.  152”  read  “ch.  203.” 

“ 199,  14th  line  from  top,  for  “1971”  read  “1071.” 

“ i222,  14th  line  from  top,  for  “507”  read  “591.” 

“ (330,  1st  line  of  head-note  and  in  head-lines,  for  “ch.  23”  read  “ch.  223.” 

“ 339,  9th  line  from  top,  for  “L.B.  Ch.”  read  “L.R.  1 Ch.” 

“ 351,  last  line  of  large  print,  for  “argued”  read  “agreed.” 

“ 383,  6th  line  from  bottom,  for  “[1863]”  read  “[1893].” 

“ 489,  12th  line  from  bottom,  for  “37  'Oh.”  read  “37  Oh.  D.” 

“ 490,  16th  line  from  bottom,  for  “ Consolidation ” read  “Consolidated.” 

“ 540,  10th  line  from  bottom,  for  “if”  read  “of.” 

“ 640,  14th  line  from  bottom,  for  “16  A.R.”  read  “15  A.R.” 


MEMORANDA 


CALL  TO  THE  BAR 

In  Easter  Term,  1913,  the  following  gentlemen  were  called 
to  the  Bar: — 

Max  Herzlich,  Burton  Lyle  Bedford,  Samuel  Rupert  Broad- 
foot,  George  Theophilus  Walsh,  Richard  Douglas  Ponton,  James 
Paul  Barlow,  George  Parnell  McHugh,  MacNeil  Clarke  McLean, 
Arthur  Ellis,  Allan  Joseph  Fraser,  Harry  Friedman,  H.  Fred 
Parkinson,  George  Hess  Shaver,  Albert  John  Gordon,  Percy 
James  Knox,  Donald  Alexander  MacRae,  Silas  Warren  Cheever 
Scott,  Charles  Pentland  Tisdall,  Norman  Lisle  LeSueur,  James 
Molphy  Donahue,  Murray  Gordon,  Edmund  Francis  Byrnes, 
Geoffrey  Walters  Adams,  William  Henry  Ford,  Percy  Dixon 
Wilson,  George  Reginald  Forneret,  William  Proudfoot,  Jr.,  Alan 
Gilmour,  Henry  Edward  Grosch;  Elmore  Harris  Senior^  Joseph 
Wearing,  Charles  Garfield  French,  Joseph  Felix  Louis  Cote, 
Robert  Ramsay  Evans,  James  Davis  Beasley,  Arthur  Lyman 
Fleming,  Norman  Scarth  Macdonnell,  Norman  Alexander  Mc- 
Larty,  Frederick  Cecil  Gullen,  Ernest  Victor  MacMillan,  Harry 
Sanders. 

In  Trinity  Term,  1913,  the  following  were  called  to  the 
Bar: — 

Hugh  LeRay  Slaght,  John  Wellington  Pickup,  Frederick 
Gordon  Dyke,  David  Ross  McDonald  Leask,  George  Gier  Mc- 
Culloch, Harris  Earle  Wallace,  Allan  E.  Parkinson,  Stewart 
Cowan,  James  Harvey  Bone,  John  Andrew  Ernest  Braden, 
Richard  Harold  Green  Ivey,  George  Merle  Miller,  Herbert  Reg- 
inald Moses,  James  Young  Murdock,  William  Frederick  Schwen- 
ger,  William  Alexander  Dillon,  Edmund  Duckett  O’Flynn,. 
William  Kaspar  Fraser,  Donald  Alexander  Macdonald,  Ephraim 
Sugarman,  William  Hamilton  Cook,  George  McClure  Wil- 
loughby, Albert  Leo  Brady,  Charles  Samuel  McGaughey,  John 
Hay  McDonald,  Joseph  James  Greenan,  Miss  Jean  Cairns,  Alan 
Collingwood  Bell. 
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2 O.W.N.  1420 380 
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39  S.C.R.  558 543 

52  Sol.  J.  209 577 

32  0.R.  328 262 

2 DeG.  F.  &J.  75 5 

24  A.R.  302 574 

12Q.B.D.  91 200 

39  U.C.R.  113 102,  104 


XIV 


ONTARIO  LAW  REPORTS. 


[VOL. 


Name  of  Case. 

Challinor  v.  Roder. . : 

Chanter  v.  Hopkins 

Chisholm  v.  Chisholm 

Chisholm  v.  Robinson 

Choate  v.  Ontario  Rolling  Mill  Co. . . . 

Christchurch  Inclosure  Act,  In  re 

Church  v.  Appleby  Brothers 

Citizens  Insurance  Co.  of  Canada  v. 

Parsons 

City  and  South  London  Railway  and 
St.  Mary  Woolnoth,  In  re 

Clark  v.  Loftus 

Clarke,  In  re,  Clarke  v.  Clarke 
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420 121,  139 
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[1891]  A.C.  476 517,  519 

8 Phila.  (Pa.)  450 : 39 

55  Mass.  46 .169 

75  Minn.  R.  429 53 
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Empey  v.  Fick 

Employers’  Liability  Assurance  Cor- 
poration v.  Taylor 

Errington  v.  Metropolitan  District  R. 

W.  Co 
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Florence'  Mining  Co.  v.  Cobalt  Lake 
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Flynn  v.  Toronto  Industrial  Exhibition 

Association. 

Foley  v.  Township  of  East  Flambor- 

ough 

Ford  v.  Metropolitan  R.W.  Co 
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43  Ch.D.  246 ....  99 

23  Q.B.D.  395 178 


G. 


Gadd  v.  Provincial  Union  Bank 
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113  N.Y.  Supp.  (147  N.Y.  St. 
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23  Q.B.D.  305 116 

IF.  &F.240 36 

6 Q.B.  126 37 

30U.C.R.  553 609 

12  Cox  C.C.  87 37 

8 Q.B.  883 499,  501,  503,  504 

2 Can.  Crim.  Cas.  173 37 

25  0.R.  151 39 

27  O.R.  181 477 

11  Cox  C.C.  207 37 

[1899]  1 Q.B.  230,  19  Cox  C.C. 

210 37 

L.R.  2 C.C.R.  128 528 

[1893]  2 Q.B.  232 115,  118 

30  N.S.R.  469 607 

[1891]  1 Q.B.  747 504 

17  C.P.  282 107 

L.R.  3 Q.B.  360 

273,  288,  289,  290,  297,  298 


XXIV 


ONTARIO  LAW  REPORTS. 


Name  of  Case. 

Regina  v.  Hogg 

Regina  v.  Holt 

R,egina  v.  Hutchings 

Regina  v.  Inhabitants  of  East  Mark. . . 

Regina  v.  James. 

Regina  v.  Kohn 

Regina  v.  Lawrence. 

Regina  v.  McLeod,  In  re  Miller  v. 

McLeod 

Regina  v.  Norton 

Regina  v.  O’Rourke 

Regina  v.  Osier 

Regina  v.  Ouellette 

Regina  v.  Petrie 

Regina  v.  Plunkett 

Regina  v.  Rowlands 

Regina  v.  Shaw 

Regina  v.  Tyler  and  International 

Commercial  Co 

Regina  v.  Wason 

Regina  v.  Wehlan 

Rein  v.  Stein 

Reist.v.  Grand  Trunk  R.W.  Co 

Rendell  v.  Roman 

Rex  v.  Adams 

Rex  v.  Ball 

Rex  v.  Barr 

Rex  v.  Bear 

Rex  v.  Beaver 

Rex  v.  Birdseye 

Rex  v.  Britnell 

Rex  v.  Cook 

Rex  v.  Dewsnap 

Rex  v.  Gilchrist 

Rex  v/Goodfellow 

Rex  v.  Gray 

Rex  v.  Hall 

Rex  v.  Harris 

Rex  v.  Inhabitants  of  Leake 

Rex  v.  Lovitt 

Rex  v.  Macdougall. 

Rex  v.  May 

Rex  v.  Meehan,  In  re 

Rex  v.  Pease 

Rex  v.  Pollard  and  Tinsley 

Rex  v.  Powell 

Rex  v.  Rooney 

Rex  v.  Sunfield 

Rex  v.  Walkem 

Rex  v.  Wright 

Rex  ex  rel.  Black  v.  Campbell 

Rhodes  v.  Bate 

Rice  v.  Toronto  R.W.  Co 

Rice  v.  Town  of  Whitby 

Richard  and  Great  Western  R.W.  Co., 

In  re 

Ricket  v.  Metropolitan  R.W.  Co 


[VOL. 

Where  Reported.  Page 


25  U.C.R.  66 503,  504 

I Bell  C.C.  280 37 

6 Q.B.D.  300,  304 10 

II  Q.B.  877 644,  645 

12  Cox  C.C.  127 37 

4  F.  & F.  68 36,  38 

43  U.C.R.  164 609 

10  U.C.R.  588...  128 

16  Cox  C.C.  59... 37 

1 O.R  464  610 

32  U.C.R.  324 54 

15  C.P.  260 640 

4 E.  & B.  737 643 

21  U.C.R.  536... 640 

5 Cox  C.C.  436,  497,  17  Q.B.  671 

QO  07  QQ 

7 Man!  L.R.  M8. . 609 

[1891]  2 Q.B.  588 499,  504,  506 

17  A.R.  221 .607,  610,  611 

45  U.C.R.  396 441,  446 

[1892]  1 Q.B.  753 621 

6 C.P.  421 550 

9 Times  L.R.  192 217 

31  S.C.R.  220 454,  470 

[1911]  A.C.  47 525,  528,  531 

4 Camp.  16 645 

2 Salk.  417 169 

9 O.L.R.  418,  8 Can.  Crim.  Cas. 

415 273,  288,  298 

4 C.  & P.  386 525,  528,  534 

20  Can.  Crim.  Cas.  85,  26  O.L.R. 

136 288 

19  O.L.R.  174.. 37 

16  East  194 651 

2 Leach  C.C.  657 168 

11  O.L.R.  359,  10  Can.  Crim. 

Cas.  424 37 

Toronto  “Mail  and  Empire,” 

22nd  June,  1904 502 

1 B.  & C.  123,  136 153 

4T.R.  202 501 

5 B.  & Ad.  469 644 

28  Times  L.R.  41 517,  519 

15  Can.  Crim.  Cas.  466 288,  289 

Doug.  193 168,  169 

3 O.L.R.  567 499,  501,  503,  504 

4B.  & Ad.  30 556 

19  O.L.R.  96 528 

1 Leach  C.C.  77 168 

7 C.  & P.  517 525,  528,  533 

15  O.L.R.  252 37 

14  Can.  Crim.  Cas.  122 37 

3  B.  & Ad.  681 ‘ 644 

18  O.L.R.  269 623,  629 

L.R.  1 Ch.  252 339 

22  O.L.R.  446 90 

25  A.R.  191 102,  103,  104 

[1905]  1 K.B.  68 554 

5 B.  & S.  156 650,  651 
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Ridgway  v.  City  of  Toronto 

Rimmer  v.  Knowles 

Ripley  v.  Great  Northern  R.W.  Co... 

Roberts  v.  Hall 

Roberts  v.  Hunt 

Roberts  v.  Minneapolis  Threshing  Ma- 
chine Co 

Robertson  and  Defoe,  Re 

Robertson  v.  Allan  Bros.  & Co;  Lim- 
ited  

Robertson  v.  Amazon  Tug  and  Light- 
erage Co 

Robins  v.  Hees 

Robins  & Co.  v.  Gray 

Robinson  v.  Osborne 

Robinson,  In  re,  Clarkson  v.  Robin- 
son   

Robinson’s  Settlement,  In  re 

Rodgers  v.  Hamilton  Cotton  Co 

Rogers,  Ex  p 

Rogers  v.  Hosegood 

Rose  v.  Miles 

Ross  v.  Scott 

Rous  v.  Jackson 

Rowan  v.  Toronto  R.W.  Co 

Rowning  v.  Goodchild. . , 

Ruabon  Brick  and  Terra  Cotta  Co.  v. 

Great  Western  R.W.  Co 

Rugby  Charity  Trustees  v.  Merry- 

weather 

Rushforth,  Ex  p 

Rushton  v.  Galley 

Ryan  and  Town  of  Alliston,  Re 


28C.P.  579 213 

30L.T.R.  496 659 

L.R.  10  Ch.  435 562 

1 O.R.  388 115,  117 

15  Q.B.  17 644 

8 S.  Dak.  579 427,  434 

25  O.L.R.  286 154,  158,  160 

77  L.J.K.B.  1072 147 

7Q.B.D.  598 374 

2 O.W.N.  939,  1150.  . . .653,  654,  659 

[1895]  2 Q.B.  501 586 

27  O.L.R.  248 380 


27  Times  L.R.  37,  [1911]  1 Ch. 


230 579 


[1912]  1 Ch.  717 

579 

23  O.R.  425 

199 

10  Tex.  App.  655 

39 

[1900]  2 Ch.  388 

. 154,  158,  159 

4M.  & S.  100 . 

652 

21  Gr.  391 

49 

29  Ch.D.  521 

...98,  99 

29  S.C.R.  717 

81 

2 W.  Bl.  906 

326 

[1893]  1 Ch.  427.. 548, 

553,  554,  559 

11  East  375,  n 

646 

10  Ves.  409 

489 

21  O.L.R.  135 

107 

21  O.L.R.  582,  22  O.L.R.  200.  . 629 


S. 


St.  David’s  Mountain  Spring  Water 

Co.  and  Lahey,  Re 

St.  Jean-Baptiste  de  Montreal,  L’ Asso- 
ciation de,  v.  Brault 

St.  Vincent,  Corporation  of,  v.  Green- 
field  

Saltfleet  Local  Option  By-law,  In  re. . . 
Sandwich,  Town  of,  and  Sandwich 
Windsor  and  Amherstburg  R.W. 

Co.,  Re 

Sarnia,  Town  of,  v.  Great  Western 

R.W.  Co 

Sass,  In  re 

Scarr  and  General  Accident  Assurance 

Corporation,  In  re 

Schwoob  v.  Michigan  Central  R.W. 

Co 

Scott  v.  Brown 

Scott  v.  Corporation  of  Tilsonburg 

Scott  v.  London  and  St.  Katherine 

Docks  Co 

Searby  v.  Tottenham  R.W.  Co 

Seddon  v.  Smith 

Selby  v.  Greaves 

Sellers,  Re 

Shanagan  v.  Shanagan 


4 O.W.N.  32 344 

30  S.C.R.  598 609 

12  O.R.  297,  15  A.R.  567.. . . 107,  640 
16  O.L.R.  293 475,  477,  478 


2 O.W.N.  93 208,  209 

21  U.C.R.  59 640 

[1896]  2 Q.B.  12 490 

[1905]  1 K.B.  387 163 

9 O.L.R.  86,  13  O.L.R.  548.  .262,  311 

[1892]  2 Q.B.  724 328 

13  A.R.  233 600 

3 H.  & C.  596 146 

L.R.  5 Eq.  409 381 

36  L.T.R.  168 381,  387 

L.R.  3 C.P.  594 217 

38  L.T.R.  395 490 

7 O.R.  209 404 
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Sharp  v.  San  Paulo  R.W.  Co 

Shera  v.  Ocean  Accident  apd  Guaran- 
tee Corporation 

Shore  v.  Wilson . . 

Sim  v.  City  of  Port  Arthur 

Simkevitz  v.  Thompson 

Simmons  v.  Mailing  Rural  District 

Council 

Simpson  v.  Attorney-General 

Simpson  v.  Lamb 

Sisenwain  v.  Roque 

Slattery  v.  Naylor 

Slator  v.  Nolan 

Smith  v.  Baker  & Sons . . 

Smith  v.  Brenner 

Smith  v.  Excelsior  Life  Insurance  Co. . 

Smith  v.  Great  Western  R.W.  Co 

Smith  v.  O’Brien 


Where  Reported. 


Page 


Smith,  In  re,  Eastick  v.  Smith 

Solicitor,  Re • 

Solicitor,  Re 

Soiling  v.  Broughton 

South  Twelfth  Street 

Spencer  v.  London  and  Birmingham 

R.W.  Co 

State  v.  Townsend 

Stebbing  v.  Metropolitan  Board  of 

Works 

Steele  v.  Brannan 

Stevens  v.  Chown 

Stevens  v.  Cook 

Stevens  v.  Jeacocke 

Stevenson  v.  Davis 

Stiles  v.  Galinski 

Stinson  and  College  of  Physicians  and 

Surgeons  of  Ontario,  Re 

Stratton  v.  Vachon 

Stretton  v.  City  of  Toronto 

Stuart  v.  Mott 

Sturgis  v.  Dunn - 

Sudeley  (Lord)  and  Baines  & Co.,  In 

re 

Suffell  v.  Bank  of  England 

Sunday,  In  re  Legislation  respecting 
Abstention  from  Labour  on. . . . ; . . 

Sutton  v,  Toomer 

Swinnerton  v.  Marquis  of  Stafford.  . . 


L.R.  8 Ch.  597 593,  601 

32  0.R.  411 174 

9 Cl.  & F.  355 157 

2 O.W.N.  864 90 

16  0.W.R.  865 518 

[1897]  2 Q.B.  433,  437 22,  54 

[1904]  A.C.  476.  ; 644 

17C.B.  603 433 

Q.R.  23  S.C.  115 337 

13  App.  Cas.  446. . . .22,  593,  600,  602 

Ir.  R.  11  Eq.  367,  386 338 

[1891]  A.C.  325,  348 

198,  199,  262,  301,  311,  312,  313 

12  0.W.R.  9 435,  436,  439 

3 O.W.N.  1521 222 

3 App.  Cas.  165 559 

94  N.Y.  Supp.  (128  N.Y.  St. 

Repr.)  673,  103  N.Y.  App. 

Div.  596 : . . .585,  587 

[1904]  1 Ch.  139 2,  14 

14  O. L.R.  464 126,  129 

21  O.L.R.  255,  22  O.L.R.  30. . 126, 129 

[1893]  A.C.  556 383 

217  Pa.  St.  362 .20,  29 

8 Sim.  193 648,  650 

86N.C.  676 169 

L.R.  6 Q.B.  37 22,  26 

L.R.  7 C.P.  261 289,  298 

[1901]  1 Ch.  894,  903 323 

10  Gr.  410 451,  470 

11  Q.B.  731 ...  323 

23  S.C. R.  629 359,  360,  363 

[1904]  1 K.B.  615 54 

27  O.L.R.  565 629,  634 

44  S.C.R.  395 653,  654,  657,  659 

13  O.R.  139 436 

14  S.C.R.  734 48 

19  Beav.  135 170 

[1894]  1 Ch.  334 535 

9 Q.B.D.  555 574 

35  S.C.R.  581 607 

7 B.  & C.  416 582 

3 Taunt.  232 494 


T. 

Tabor  v.  Brooks 10  Ch.D.  273 535 

Taylor  and  Village  of  Belle  River,  Re.  . 1 O.W.N.  609,  15  O.W.R.  733. . 652 

Taylor  v.  Caldwell 3 B.  & S.  826 225 

Taylor  v.  Coriell 57  Atl.  Repr.  810 337 

Taylor  v.  Dunbar L.R.  4 C.P.  206 539 

Taylor  v.  Goodwin 4 Q.B.D.  228 154 

Taylor  v.  Yeandle 27  O.L.R.  531 .... .' 394 

Tennant  v.  Hall 27  N.B.R.  499 227 

Thomas  v.  Quartermaine 18  Q.B.D.  685.  . . .301,  312,  313,  314 
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Thomas  v.  Sutters 

Thompson,  In  re 

Thompson  v.  Ontario  Sewer  Pipe  Co . 

Thompson  v.  Robinson 

Thompson  v.  Ward 

Thomson  v.  Shakespear 

Thourot  v.  Delahaye  Import  Co.  . . 


Thrussell  v.  Handyside 

Tippell’s  and  Newbould’s  Contract,  In 

re 

Tompkins  v.  Brock ville  Rink  Co 

Toronto,  City  of,  v.  Metropolitan  R.W. 

Co 

Toronto  Corporation  v.  Bell  Telephone 

Co.  of  Canada 

Toronto  Hamilton  and  Buffalo  R.W. 

Co.  v.  Simpson  Brick  Co 

Toronto  R.W.  Co.  v.  City  of  Toronto. 

Toronto  R.W.  Co.  v.  Gosnell 

Toronto  R.W.  Co.  v.  Grinsted 

Toronto  R.W.  Co.  v.  King 

Toronto  R.W.  Co.  v.  The  Queen 

Tottenham  Urban  District  Council  v. 

Williamson  & Sons 

Train  v.  Clapperton 

Travis  v.  Coates 

Treacher  & Co.  Limited  iv.  Treacher. 

Tredennick  v.  Tredennick 

Tredway  v.  Machin 

Trustees  Executors  and  Agency  Co.  v. 

Short 

Trusts  and  Guarantee  Co.  v.  Hart .... 

Tulk  v.  Moxhay 

Turner  v.  Burns 

Turner  v.  Walsh 

Tynemouth,  Mayor,  etc.,  of,  and  Duke 

of  Northumberland,  In  re 

Tytler  v.  Canadian  Pacific  R.W.  Co . . 

U. 

Union  Bank  of  Manchester  v.  Beech.. . 3 H.  & C.  672 

Unitt  and  Prott,  Re 23  O.R.  78 

Uylaki  v.  Dawson 6 O.W.R.  569,  7 O.W.R.  300. 


Where  Reported.  Page 

[1900]  1 Ch.  10 593,  602 

[1906]  2 Ch.  199 100 

40  S.C.R.  396..  141,  145,  149,  199,  262 

16  A.R.  175,  184 183 

L.R.  6 C.P.  327. 157 

1 DeG.F.  & J.  399 5 

125  N.Y.  Supp.  (159  N.Y.  St. 

Repr.)  827 588 

20Q.B.D.  359 315 

37Ch.D.  444 535 

31  O.R.  124 329 

31  O.R.  367 183,  188 

[1905]  A.C.  52 606,  609,  614 

17  O.L.R.  632 550,  568 

13  O.L.R.  532 21,  23,  31 

24S.C.R.  582 80 

24  S.C.R.  570 320 

[1908]  A.C.  260 80,  494,  496 

[1896]  A.C.  551 191 

[1896]  2 Q.B.  353 648 

[1908]  A.C.  342 \ . . 535 

27  O.L.R.  63 653,  654,  659 

[1874]  W.N.  4 522 

[1900]  1 I.R.  354 100 

20  Times  L.R.  726 222 

13  App.  Cas.  793 380,  385 

32  S.C.R.  553 394 

2Ph.  774 154 

24  O.R.  28 81 

6 App.  Cas.  636 643,  645 

19  Times  L.  R.  630 562 

29  O.R.  654 621 


490 

489 

311 


V. 


5 App.  Cas.  115 610 

46  S.C.R.  457 103 

327 
174 
439 
551 
191 


Valin  v.  Langlois 

Vancouver,  City  of,  v.  Cummings 

Vancouver,  City  of,  v.  McPhalen.  ...  45  S.C.R.  194 323 

Venner  v.  Sun  Life  Insurance  Co 17  S.C.R.  394 161,  170,  173 

Verral  v.  Dominion  Automobile  Co 24  O.L.R.  551 435,  436 

Vezina  v.  The  Queen 17  S.C.R.  1 

Victoria,  County  of,  v.  Peterborough. . . 15  A.R.  617 

Victorian  Daylesford  Syndicate  Lim- 
ited v.  Dott [1905]  2 Ch.  624 576.  578 

W. 

Wakelin  v.  London  and  South  Western 

R.W.  Co 12  App.  Cas.  41 81 

Waldie  and  Village  of  Burlington,  In  re  13  A.R.  104 107 

Waldie  v.  Burlington 7 O.R.  192,  193 107 
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Walker  v.  Smith 

Wallace  v.  Bath 

Wallasey  Local  Board  v.  Gracey 

Waller  v.  Lacy 

Wallingford  v.  Ottawa  Electric  R.W. 

Co 

Walsh  v.  Trebilcock 

Ward  v.  Hobbs 

Warrington  v.  Early 

Waterhouse  v.  Jamieson 

Waters  v.  Donnelly 

Watkins  v.  Naval  Colliery  Co 

Watkins  v.  Naval  Colliery  Co 

Watson  v.  City  of  Toronto  Gas-Light 

and  Water  Co 

Watson  v.  Postan 

Watson  v.  Watson 

Webb  v.  New  York  Life  Insurance  Co . . 

Webb  v.  Wools. 

Webster  v.  Foley 

Western  Counties  R.W.  Co.  v.  Windsor 

and  Annapolis  R.W.  Co ' 

Western  of  Canada  Oil  Lands  and 
Works  Co.,  In  re,  Carling,  Hes- 

peler,  and  Walsh’s  Cases 

West  Lome  Scrutiny,  Re 

Whatman  v.  Pearson 

Whitby  v.  Mitchell 

Whitehead  v.  Reader 

Whitehouse,  In  re 

Whiteman  v.  Sadler 

Wiarton  Beet  Sugar  Co.,  Re,  Jarvis’s 

Case ; 

Widdifield  v.  Simons 

Wild  v.  Waygood 

Wilkes  v.  Hungerford  Market  Co 

Wilkinson  v.  Smith 

William  Blackley  Limited  v.  Elite 

Costume  Co.  Limited 

Williams  and  Town  of  Brampton,  Re. . 
Williams  v.  Birmingham  Battery  and 

Metal  Co 

Williams  v.  Griffith 

Williams  v.  Hedley 

Williams  v.  Williams 

Wilson  v.  Boulter 

Wilson  v.  Merry 

Wintemute  v.  Brotherhood  of  Railroad 

Trainmen 

Winterbottom  v.  Lord  Derby 

Wollaston  v.  King 

Wolmershausen  v.  Gullick 

Wolverhampton  New  Waterworks  Co. 

v.  Hawkesford 

Wood  v.  Canadian  Pacific  R.W.  Co 

Wood  v.  Confederation  Life  Insurance 
Co 


Where  Reported.  Page 

29Beav.  394.... 394 

7.O.L.R.  542 183 

36Ch.D.  593 648 

8Dowl.  563 138 

14  0.L.R.  383 81 

23S.C.R.  695 352 

48  L.J.Q.B.  281,  4 App.  Cas.  13 

, 322,  325,  329 

23  L.J.N.S.Q.B.  47,  2 E.  & B. 

763,  18  Jur.  42,  95  R.R.  789 

573,  582 

L.R.  2 Sc.  App.  29 237,  239 

9 O.R.  291. 335,  338 

11911]  2 K.B.  162 326 

[1912]  A.C.  699 589,  592 

4 U.C.R.  158 640 

2Cr.  &J.  370 133 

23  Gr.  70 404 

Unreported 174 

2 Sim.  N.S.  267 535 

21  S.C.R.  580 198 

7 App.  Cas.  178 124,  129 

1 Ch.D.  115. 240 

23  O.L.R.  598,  26  O.L.R.  339 

475,  478,  480,  481 

L.R.  3 C.P.  422 436,  438 

42  Ch.D.  494,  44  Ch.D.  85.  .99,  101 

[1901]  2 K.B.  48 301,  307 

37  Ch.D.  683 489 

[1910]  A.C.  514 577 

5 O.W.R.  542 238 

1 O.R.  483 403 

[1892]  1 Q.B.  783 262 

2 Bing.  N.C.  281 ....  651 

33  L.T.N.S.  573. 138 

9 O.L.R.  382 621 

17  O.L.R.  398 623,  624 

[1899]  2 Q.B.  338 312,  314 

6 M.  & W.  32,  10  M.  & W.  125 

121,  132,  133,  139 

8 East  378,  9 R.R.  473 323 

1 Sim.  N.S.  358 535 

26  A.R.  184 240,  262,  265 

L.R.  1 Sc.  App.  326 .301,  311 

27  A.R.  524 172 

L.R.  2 Ex.  316 640 

L.R.  8Eq.  165 97,  98,  100 

[1893]  2 Ch.  514 487 

6 C.B.N.S.  336 323,  326 

30  S.C.R.  110 * 262 

2 N.B.  Eq.  217 174 
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Worssam  v.  Vandenbrande 17  W.R.  53 380,  384,  389 

Wright  v.  Berry 19  Times  L.R.  259 158 

Wright  v.  Clements 3B.&  Aid.  503 169 

Wright  v.  Michigan  Central  R.R.  Co..  6 Can.  Ry.  Cas.  133 568 

Wright  v.  Midland  R.W.  Co 51  L.T.R.  539 224 

Wright  v.  Olmstead 3 O.W.N.  434 380 

Wright  v.  Tatham 5 Cl.  & F.  670 37 
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EEPOETS  OF  CASES 


DETERMINED  IN  THE 

COURT  OF  APPEAL 


AND  IN  THE 

HIGH  COURT  OF  JUSTICE  FOR  ONTARIO. 


[IN  THE  COURT  OF  APPEAL.! 

Kennedy  v.  Kennedy. 

Will — Construction — Residuary  Clause — Res  Judicata — Judgments  in  For- 
mer Actions — Gift  for i Maintenance  of  Residence — Distribution  among 
Pecuniary  Legatees  if  Residence  Sold — Rule  against  Perpetuity — Re- 
moteness and  Uncertainty — Consideration  of  Surrounding  Circum- 
stances—Annuitant — “ Pecuniary  Legatee ” — Direction  to  Maintain  and. 
Keep  up  Residence — Trustees — Named  Persons — Discretion — Time  for 
Final  Distribution — Deed  Poll  by  Executor  Appointing  Residue  to 
himself — Declaration  of  Nullity — Administration  of  Estate — Payment 
into  Court  of  Proceeds  of  Sale  of  Lands — Charge  of  Annuity  on  Residu- 
ary Estate. 

The  testator’s  estate,  at  his  death  in  February,  1906,  consisted  of  his  resi- 
dence, worth  about  $55,000,  certain  lands  which  were  sold  for  $97,000, 
other  lands  worth  about  $20,000,  and  personal  property  worth  about 
$30,000.  The  residence  he  devised  to  his  son  James  in  fee  simple,  sub- 
ject to  certain  charges,  as  to  maintenance  and  residence  therein,  in  favour 
of  two  granddaughters.  He  bequeathed  to  these  two  and  to  his  daughter 
and  another  granddaughter  each  $5,000;  and  he  gave  to  his  son  David 
an  annuity  of  $400,  charged  upon  the  estate  generally.  The  other 
legacies  and  bequests,  except  those  contained  in  the  residuary  clause, 
were  of  specific  articles  of  trifling  value.  The  residuary  clause  was  as 
follows:  “The  rest  residue  and  remainder  of  my  estate  both  real  and 
personal  1 give  devise  and  bequeath  to  my  executor  executrices  and 
trustees  aforesaid  to  be  used  and  employed  by  them  in  their  discre- 
tion or  in  the  discretion  of  a majority  of  them  in  so  far  as  it  may  go 
to  the  maintenance  and  keeping  up  my  house  and  premises  herein  be- 
queathed to  my  son  James  . . . with  full  power  and  authority  to 

them  to  make  sales  of  any  real  estate  . . . and  the  proceeds  of  such 

sales  to  devote  as  in  their  discretion  or  in  the  discretion  of  a majority 
of  them  may  seem  meet  and  necessary  to  keep  up  and  maintain  my  said  re- 
sidence in  the  manner  in  which  it  has  been  heretofore  kept  and  maintain- 
ed and  if  for  any  reason  it  should  be  necessary  that  the  said  residence 
should  be  sold  and  disposed  of  I direct  upon  any  such  sale  being  completed 
that  the  residuary  estate  then  remaining  shall  be  divided  in  equal  propor- 
tions among  the  several  pecuniary  legatees  under  this  my  will.”  The  “exe- 
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0.  A.  cutor  executrices  and  trustees  aforesaid”  were  two  granddaughters  and  the 

1913  son  James.  The  two  granddaughters  disclaiming,  probate  of  the  will  was 

granted  to  James,  and  he  thus  became  sole  executor  and  trustee.  Assert- 

Kennedy  ing  that  the  whole  of  the  residue  was  appropriated  by  the  will  for  the 

v maintenance  of  the  residence  devised  to  him,  he,  by  a deed  poll,  dated 

Kennedy.  the  20th  January,  1911,  in  professed  exercise  of  the  power  and  dis- 

cretion given  to  him  by  the  will,  limited  and  appointed  to  himself  the 
whole  residuary  estate,  subject  only  to  the  payment  of  the  annuity  of 
$400  to  the  plaintiff,  and  to  any  other  charges  upon  the  estate  which 
should  thereafter  be  found  to  exist.  This  action  was  brought  by  the  son 
David  against  the  son  James  and  others  to  have  the  construction  of  the 
will  declared,  to  set  aside  a sale  of  lands  forming  part  of  the  residuary 
estate,  and  for  administration: — 

Held,  (1)  that  the  plaintiff  was  not  estopped  by  judgments  in  former  ac- 
tions: Kennedy  v.  Kennedy  (1909),  9 O.W.R.  984;  Kennedy  v.  Kennedy 
(1911),  24  O.L.R.  183;  Foxwell  V.  Kennedy  (1911),  24  O.L.R.  189. 

(2)  That,  in  considering  a case  in  which  the  rule  that  a gift  which  creates 
or  tends  to  create  a perpetuity  is  void,  is  invoked,  it  is  not  after-events 
that  should  be  looked  at,  but  the  situation  at  the  death  of  the  testator: 
it  must  then  be  seen  that  the  event  which  is  to  bring  about  a final  dis- 
tribution is  certain  to  fall  within  the  period  prescribed;  if  it  does  not, 
the  gift  is  void;  and  the  fact  that  subsequently  the  event  did  actually 
happen  within  the  time  is  of  no  consequence. 

(3)  That  the  meaning  of  the  will  was  to  be  derived  from  the  words  of  the 
will  itself  in  the  light  of  the  surrounding  circumstances,  which  are  to 
be  regarded  in  order  to  enable  the  meaning  and  application  of  the  testa- 
tor’s words  to  be  understood,  though  not  for  the  purpose  of  altering  or 
adding  to  them. 

(4)  That  the  plaintiff,  though  an  annuitant  only,  was  a “pecuniary  leg- 
atee,” within  the  meaning  of  that  term  in  the  residuary  clause — there 
being  no  contrary  intention  indicated  in  the  will,  which  contained  more 
than  one  other  bequest  to  which  the  term  “pecuniary”  could  not  apply. 

(5)  That  the  direction  to  maintain  and  keep  up  could  not  be  stretched  so 
as  to  include,  not  merely  the  house  and  premises,  but  also  the  inmates. 

(6)  That,  while  a testator  may  so  express  a discretion  with  respect  to 
trust  property  as  to  make  it  exercisable  by  the  named  trustee  or  trustees 
only,  that  had  not  been  done  in  this  case. 

In  re  Smith,  Eastiek  v.  Smith,  [1904]  1 Ch.  139,  Crawford  v.  Fenshaw, 
[1891]  2 Oh.  261,  and  the  Trustee  Act,  1 'Geo.  V.  oh.  26,  sec.  4,  sub-sec. 
(6),  referred  to. 

(7)  That  the  language  of  the  will  did  not  afford  any  evidence  of  an  in- 
tention to  confine  the  benefit  to  the  life  of  James  or  the  lives  of  him  and 
the  two  granddaughters,  or  of  any  of  the  three;  for  the  final  distribu- 
tion was  to  take  place  only  upon  a sale  by  some  one. 

(8)  Therefore,  affirming  the  judgment  of  Teetzel,  J.,  26  O.L.R.  105,  that 
the  gift  of  the  residue  was  void  as  creating  or  tending  to  create  a per- 
petuity. 

(9)  That  the  direction  to  divide  the  residuary  estate  remaining  among  the 
pecuniary  legatees  was  void,  because  of  the  remoteness  and  uncertainty 
of  the  event  upon  which  they  were  to  become  entitled. 

Kennedy  v.  Kennedy,  24  O.L.R.  183,  and  Foxivell  v.  Kennedy,  24  O.L.R. 
189,  approved. 

(10)  Varying  the  judgment  of  Teetzel,  J.,  that  the  deed  poll  was  of  no 
effect,  and  should  be  so  declared. 

(11)  Varying  the  judgment  of  Teetzel,  J.,  that  there  should  be  an  order 
for  the  administration  of  the  estate;'  and  that  the  defendant  James 
should  be  ordered  to  bring  into  Court  the  proceeds  of  the  sale  of  the 
lands  above  referred  to,  to  abide  the  further  order  of  the  Court. 

(12)  That  the  plaintiff  was  entitled  to  a charge  upon  the  residuary  estate 
in  respect  of  his  annuity. 
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Per  Meredith,  J.A.: — There  is  nothing  in  the  will  to  indicate  an  intention  C.  A. 

that  the  trust  should,  or  might  be,  one  in  perpetuity;  everything  points  1913 

to  its  continuance  at  longest  during  the  lives  of  the  beneficiaries,  with  a 

provision  for  its  sooner  ending;  and  the  ruling  of  Teetzel,  J.,  that  the  Kennedy 
residuary  clause  was  void,  because  offensive  to  the  rule  against  perpetuities,  v 

ought  to  be  reversed.  The  discretion  to  be  exercised  regarding  main-  Kennedy. 
tenance  was  to  be  that  of  the  persons  for  whose  benefit  the  residence  was 
to  be  maintained,  individually,  or  a majority  of  them,  and  not  that  of 
any  possible  future  executor  or  administrator. 

Appeal  by  the  defendant  James  H.  Kennedy  from  the  judg- 
ment of  Teetzel,  J.,  26  O.L.R.  105. 

September  18,  1912.  The  appeal  was  heard  by  Garrow, 

Maclaren,  Meredith,  and  Magee,  JJ.A. 

E.  D.  Armour , K.C.,  for  the  appellant.  The  judgment  ap- 
pealed from,  in  so  far  as  it  determined  that  the  disposition  of  the 
residue  of  the  estate  for  the  maintenance  and  up-keep  of  the 
house  devised  to  the  appellant  was  void,  and  that  the  testator 
died  intestate  as  to  the  whole  of  the  residue,  and  in  so  far  as  it 
reserved  the  right  to  the,  next  of  kin  to  bring  an  action  respecting 
the  deed  poll  in  the  proceedings  mentioned,  in  case  the-judgment 
should  not  be  affirmed,  was  erroneous  and  ought  to  be  reversed. 

In  Kennedy  v.  Kennedy  (1909),  13  O.W.R.  984,  an  action  brought 
by  the  defendant  Joseph  H.  Kennedy  against  the  appellant  and 
the  other  parties  to  this  action,  except  the  Suydam  Realty  Com- 
pany Limited  and  Henri  Suydam,  in  which  Joseph  H.  Kennedy 
claimed,  amongst  other  things,  as  heir-at-law  of  the  testator, 
that  the  residuary  disposition  was  void,  and  that  the  testator  died 
intestate  as  to  the  residue,  it  was  adjudged  that  the  plaintiff  in 
that  action  wTas  not  entitled  as  heir-at-law  or  next  of  kin,  and 
that  the  testator  did  not  die  intestate,  and  the  action  was  dis- 
missed, and  the  question  of  the  validity  of  the  residuary  disposi- 
tion was  and  is  by  that  judgment  res  judicata : Lemm  v. 

Mitchell,  [1912]  A.C.  400;  Badar  Bee  v.  Habib  Merican  Noordin, 

[1909]  A.C.  615;  Halsbury’s  Laws  of  England,  vol.  13,  p.  333, 
sec.  466.  In  any  event,  the  residuary  disposition  for  the  main- 
tenance and  up-keep  of  the  house  is  valid,  because  it  provides  for 
a spending  of  the  capital  from  time  to  time,  and  does  not  pro- 
hibit alienation  of  the  property  or  render  it  alienable  in  any 
sense,  and  does  not  create  or  tend  to  create  a perpetuity : Mars- 
den’s  Law  of  Perpetuities,  p.  83,  and  cases  there  cited.  The 
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authorities  upon  which  Teetzel,  J.,  decided  the  case,  were  cases 
in  which  income  alone  was  to  be  spent,  and  the  capital  was 
taken  out  of  commerce  and  rendered  inalienable,  or  alienation 
was  prohibited;  whereas,  in  this  case,  no  provision  or  direction 
is  made  for  retaining  the  capital  indefinitely  or  spending  only  the 
income.  The  testator  intended  to  and  did  create  a trust  of  the 
residue  in  favour  of  the  appellant,  the  object  mentioned  being 
only  the  motive  which  actuated  him ; and  such  trust  is  not  within 
the  rule  against  perpetuities,  even  if  it  otherwise  applied;  and 
the  executor  held  the  residue  for  discharge  of  the  trust  immedi- 
ately upon  the  death  of  the  testator.  If  the  true  interpretation 
of  the  will  is,  that  capital  and  income  undisposed  of  from  time 
to  time  are  to  be  accumulated,  then  such  direction  to  accumulate 
is  valid  for  twenty-one  years  from  the  testator’s  death.  The 
learned  Judge  was  wrong  in  reserving  a right  to  bring  an  action 
to  challenge  the  good  faith  of  the  executor  in  making  the  deed 
poll,  because  it  had  been  pleaded  in  a prior  action  of  Foxwell  v. 
Kennedy  (1911),  24  O.L.R.  189,  in  which  all  the  parties  to  this 
original  action,  except  Henri  Suydam,  were  parties,  and  all 
parties  were  then  informed  of  it,  and  because  it  was  again 
pleaded  in  this  action,  and  no  attack  was  made  upon  it,  and  no 
pleading  or  suggestion  of  bad  faith  was  made  respecting  it ; and 
the  plaintiff  should  have  raised  all  his  claims  and  had  them  tried 
in  this  action.  The  amount  of  the  expenditure,  in  any  event,  is 
within  the  discretion  of  the  executor,  and  is  not  subject  to  con- 
trol by  the  Court  unless  fraud  is  proved,  and  none  was  sug- 
gested. 

James  Bicknell,  K.C.,  for  the  respondents  David  Kennedy, 
Robert  Kennedy,  and  Joseph  H.  Kennedy.  The  judgment  of 
Teetzel,  J.,  is  right,  except  in  so  far  as  he  dismissed  the  action 
against  the  Suydam  Realty  Company  Limited,  and  ought  to  be 
affirmed.  The  disposition  of  the  residue  infringes  the  rule  as 
to  perpetuities,  and  is,  therefore,  void.  It  involves  the  tying  up 
of  the  residue  or  its  proceeds  for  an  indefinite  period  for  the 
maintenance  and  keeping-up  of  the  house  and  premises  by  the 
will  devised  to  the  appellant,  and,  therefore,  tends  to  a per- 
petuity. The  disposition  of  the  residue  is  not* a gift,  devise,  or 
bequest  to  the  appellant  personally,  but  is  a perpetual  gift  for 
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the  benefit  of  other  real  property ; and,  not  being  a gift  for  a C.  A. 

1 Q]  Q 

charity,  is  void:  Thomson  v.  Shakespear  (1860),  1 DeGr.  F.  & J.  

399;  Came  v.  Long  (1860),  2 DeO.  F.  & J.  75;  Yeap  ClieaNeo  Kennedy 
v.  Ong  Cheng  Neo  (1875),  L.R.  6 P.C.  381,  at  p.  394;  In  re  But-  Kennedy. 
ton  (1878),  4 Ex.  D.  54,  at  p.  58;  Goodman  v.  Mayor,  etc.,  of 
Saltash  (1882),  7 App.  Cas.  633,  651;  Be  Holburne,  Coates  v. 

Mackillop  (1885),  53  L.T.R.  212,  at  p.  215;  Hoare  v.  Hoare 
(1887),  56  L.T.R.  147,  at  p.  149;  In  re  Clarke,  Clarke  v.  Clarke, 

[1901]  2 Oh.  110;  In  re  Christchurch  Inclosure  Act  (1888),  38 
Ch.  D.  520;  In  re  Nottage,  Jones  v.  Palmer,  [1895]  2 Ch.  649. 

Even  if  the  disposition  of  the  residue  was  not  void,  the  appel- 
lant has  no  right  to  appropriate  the  whole  of  it,  but  must  ac- 
count to  the  estate  for  such  part  of  it  as  is  not  required  for  the 
maintenance  and  keeping-up  of  the  house  and  premises.  The 
appellant,  being  a trustee,  acted  improperly  in  assuming  to 
appoint  to  himself  the  whole  of  the  residue.  The  deed  poll 
executed  by  the  appellant  was  and  is  void  and  a fraud  upon 
the  rights  of  the  other ‘parties  interested  in  the  estate.  The  ap- 
pellant proved  no  judgment  entitling  him  to  rely  as  against  the 
respondents  upon  the  defence  of  res  judicata.  By  way  of 
cross-appeal,  it  is  submitted  that  the  learned  Judge  should  have 
declared  the  deed  poll  void  and  should  have  directed  adminis- 
tration of  the  estate.  The  learned  Judge  was  wrong  in  refusing 
to  admit  evidence  of  the  improvidence  of  the  sale  to  the  Suydam 
Realty  Company  Limited.  The  disposition  of  the  residue  being 
void,  the  powTer  of  sale  for  such  purpose  was  and  is  also  void. 

The  sale  to  the  Suydam  Realty  Company  Limited  should  have 
been  set  aside,  and  the  appellant  should  have  been  restrained 
from  carrying  out  that  sale. 

A.  J,  Bussell  Snow,  K.C.,  for  the  respondent  Madeline 
Kennedy.  In  a former  action  brought  by  the  respond- 
ent Madeline  Kennedy  against  this  appellant  for  the  con- 
struction of  the  will  in  question,  it  was  contended  by  the 
learned  counsel  for  the  appellant  that  Madeline  Kennedy 
could  not  maintain  that  action  because  the  residence  had 
not  been  and  might  never  be  sold,  and  that,  therefore,  the  bequest 
of  the  residue  to  her  was  void  as  a breach  of  the  rule  against  per- 
petuities, and  with  that  contention  the  learned  Judge  agreed,  and 
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dismissed  Madeline  Kennedy’s  action:  Kennedy  v.  Kennedy 
(1911),  24  O.L.R.  183.  Assuming  that  this  decision  is  correct, 

Kennedy 

V. 

Kennedy. 

I submit  that  the  devise  and  bequest,  to  the  executors  and  trus- 
tees mentioned  in  the  will,  of  the  residue,  to  be  used  by  them  in 
their  discretion  in  so  far  as  it  might  go  for  the  maintenance  of  the 
testator’s  house  and  premises  bequeathed  to  his  son  James  H. 
Kennedy  in  the  manner  in  which  it  had  been  kept  by  the  testa- 
tor, is  also  void  for  the  same  reason,  and  also  for  these  reasons: 
(a)  because  there  is  no  trust  in  favour  of  James  H.  Kennedy 
by  this  clause;  (b)  because  there  is  no  cestui  que  trust  and  no 
person  to  enforce  the  trust;  (c)  because  there  is  no  fixed  sum  to 
be  used  for  the  maintenance  and  keeping-up  of  the  residence; 
(d)  because  the  appellant  has  no  interest  in  the  residue  that 
can  be  alienated;  (e)  because  of  uncertainty  as  to  time  and 
general  indefiniteness.  In  every  trust  there  is  an  implied  obliga- 
tion on  the  part  of  the  trustee  to  invest  the  capital  moneys  be- 
longing to  the  estate,  and  no  express  provision  is  required  in  any 
trust  for  this  purpose ; and,  therefore,  the  income  is  tied  up  and 
taken  out  of  commerce  indefinitely,  as  well  as  the  capital.  I 
further  submit  that  the  learned  Judge  was  right  in  reserving  the 
right  to  bring  an  action  to  challenge  the  good  faith  of  the  execu- 
tor in  making  the  deed  poll  referred  to,  for  the  reason  that  the 
respondents  were  taken  by  surprise  at  the  trial  when  this  deed 
poll  was  first  producd  as  an  exhibit,  no  mention  of  it  having  been 
made  in  the  pleadings. 

T.  P.  Galt , K.C.,  for  the  respondent  Georgia  Peake.  The 
judgment  of  Teetzel,  J.,  holding  that  the  disposition  of  the 
residue  of  the  estate  for  the  maintenance  and  up-keep  of  the 
house  devised  to  the  appellant  was  void,*  and  that  the  testator 
died  intestate  as  to  the  whole  of  the  residue,  is  correct  and 
should  be  upheld,  for  the  reasons  given  by  the  learned  Judge. 
The  question  involved  in  this  action  was  not  raised  or  dealt  with 
in  the  action  brought  by  Joseph  H.  Kennedy  against  the  appel- 
lant and  others,  as  alleged  by  the  appellant,  and  a perusal  of 
the  judgment  of  Riddell,  J.,  clearly  shews  that  no  such  question 
was  in  contemplation  by  the  learned  Judge  or  in  the  minds  of 
the  parties,  and  the  dismissal  of  the  action  was.  on  entirely,  dif- 
ferent grounds,  and  in  no  way  interferes  with  the  right  of  the 
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plaintiff  and  his  brothers  and  sisters  to  maintain  that  the  be-  C-A- 

quest  in  the  last  paragraph  of  the  testator’s  will  is  void.  The  1913 

bequest  of  the  residue  of  the  testator’s  estate  to  be  used  and  Kennedy 
employed  in  the  maintenance  and  up-keep  of  the  house  was  void  Kennedy. 
as  contravening  the  rule  relating  to  perpetuities:  Jarman  on 
Wills,  6th  ed.,  p.  278 ; Theobald’s  Law  of  Wills,  6th  ed.,  p.  577; 

Lloyd  v.  Lloyd  (1852),  2 Sim.  N.'S.  255,  at  p.  265.  The  entire 
residue  of  the  estate,  except  so  much  as,  in  the  honest  discretion 
of  the  trustees,  it  is  necessary  to  expend  for  the  up-keep  and 
maintenance  of  the  residue,  is  tied  up  and  taken  from  commerce 
within  the  meaning  of  the  cases.  The  whole  of  the  fund  must  be 
held  for  such  purpose  until  the  residence  be  sold ; and,  under  the 
terms  of  the  will,  the  residence  may  not  be  sold  for  an  indefinite 
period.  The  execution  by  the  trustee  of  the  deed  poll,  whereby  he 
sought  to  appropriate  the  entire  fund  to  his  own  use  and  benefit, 
was  entirely  inoperative,  and  could  not  affect  the  rights  of  the 
parties.  He  was  bound  to  administer  the  fund  properly,  expend- 
ing only  such  sums  a$  might  be  necessary  for  the  maintenance 
and  upkeep  of  the  house,  and  it  is  open  to  the  Court  to  direct  an 
inquiry  as  to  such  expenditures:  Juler  v.  Juler  (1860),  29 
Beav.  34;  Mordaunt  v.  Hussey  (1798),  4 Yes.  117. 

W.  A.  Proudfoot,  for  the  respondent  E.  W.  J.  Owens, 
adopted  the  argument  of  Bicknell,  K.C. 

Armour , in  reply,  referred  to  In  re  Macklem  and  Commis- 
sioners of  Niagara  Falls  Park  (1887),  14  A.R.  20. 

January  15,  1913.  Gr arrow,  J.A. : — The  action  was  brought 
to  obtain  the  construction  of  the  last  will  of  the  late  David 
Kennedy,  who  died  at  the  city  of  Toronto  on  the  17th  February, 

1906;  to  set  aside  a sale  of  part  of  the  residuary  estate  to  the 
defendants  Henri  Suydam  and  the  Suydam  Realty  Company 
Limited ; and*  for  the  administration  by  the  Court  of  the  estate. 

At  the  trial,  the  action  as  to  the  defendants  Henri  Suydam 
and  the  Suydam  Realty  Company  was  dismissed  with  costs. 

The  estate,  at  the  death  of  the  testator,  apparently  con- 
sisted of  his  residence,  worth  about  $55,000,  the  lands  sold  to 
the  Suydam  Realty  Company  for  $97,000,  other  lands  worth 
about  $20,000,  and  personal  property  to  the  value  of  about 
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$30,000.  No  evidence  was  given  of  any  charges  or  incumbrances. 
The  testator  was  apparently  of  the  impression  that  he  also 
owned  the  property  at  Lambton  Mills  known  as  “the  Foxwell 
estate/’  This  turned  out  to  be  a mistake.  He  had  only  been 
a mortgagee,  and  the  foreclosure  was  opened  up,  with  the  result 
that  the  estate  lost  the  property,  and  the  son  Joseph  Hilton 
Kennedy,  to  whom  the  Foxwell  estate  was  devised,  lost  the 
gift  intended  for  him  by  his  father. 

The  testator  devised  the  residence  to  his  son  James,  the 
appellant,  in  fee  simple,  subject  to  certain  charges,  as  to  main- 
tenance and  residence  therein,  in  favour  of  his  two  grand- 
daughters Gertrude  Maude  Foxwell  and  Annie  Maude  Hamil- 
ton. He  bequeathed  to  these  granddaughters  and  to  his  daugh- 
ter Margaret  M.  Down  and  his  granddaughter  Madeline  Ken- 
nedy each  the  sum  of  $5,000.  He  also  gave  to  his  son  David, 
the  plaintiff,  an  annuity  of  $400  charged  upon  the  estate  gener- 
ally. The  other  legacies  and  bequests,  except  those  contained 
in  the  residuary  clause,  were  of  specific  articles  of  trifling  value, 
and  need  not  be  further  mentioned. 

The  residuary  clause,  the  construction  of  which  is  now  in 
question  here,  is  as  follows 

“The  rest  residue  and  remainder  of  my  estate  both  real  and 
personal  I give  devise  and  bequeath  to  my  executor  executrices 
and  trustees  aforesaid  to  be  used  and  employed  by  them  in  their 
discretion  or  in  the  discretion  of  a majority  of  them  in  so  far 
as  it  may  go  to  the  maintenance  and  keeping  up  my  house  and 
premises  herein  bequeathed  to  my  son  James  Harold  Kennedy 
with  full  power  and  authority  to  them  to  make  sales  of  any 
real  estate  upon  such  terms  and  conditions  and  otherwise  as 
may  be  expedient  and  to  execute  all  deeds  documents  and  other 
papers  necessary  for  the  sale  of  same  and  to  make  title  thereto 
to  any  purchaser  thereof  and  the  proceeds  of  such  sales  to 
devote  as  in  their  discretion  or  in  the  discretion  of  a majority 
of  them  may  seem  meet  and  necessary  to  keep  up  and  main- 
tain my  said  residence  in  the  manner  in  which  it  has  been  here- 
tofore kept  and  maintained  and  if  for  any  reason  it  should  be 
necessary  that  the  said  residence  should  be  sold  and  disposed  of 
I direct  upon  any  such  sale  being  completed  that  the  residuary 
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estate  then  remaining*  shall  be  divided  in  equal  proportions 
among  the  several  pecuniary  legatees  under  this  my  will.” 

The  “ executor  executrices  and  trustees  aforesaid,”  therein 
referred  to,  are  the  two  granddaughters,  Gertrude  Maude  Fox- 
well  and  Annie  Maude  Hamilton,  legatees,  and  the  appellant, 
James  Harold  Kennedy,  to  whom  the  residence  was  devised. 

The  two  grandchildren  disclaimed.  Probate  of  the  will  was 
granted  to  the  appellant,  and  he  is  now,  in  consequence,  sole 
executor  and  trustee.  And,  claiming  that  the  whole  of  the  resi- 
due was  appropriated  by  the  will  for  the  maintenance  of  the 
residence  devised  to  him,  he,  by  an  instrument  called  a deed 
poll,  dated  the  20th  January,  1911,  in  professed  exercise  of  the 
power  and  discretion  given  to  him  by  the  will,  limited  and  ap- 
pointed to  himself  the  whole  residuary  estate,  subject  only  to 
the  payment  of  the  annuity  of  $400  to  the  plaintiff,  and  to  any 
other  charges  upon  the  estate,  if  any,  which  should  thereafter 
be  found  to  exist. 

The  residuary  clause  before  set  out  has  already  given  rise  to 
more  than  one  action,  with  the  result  that  one  of  the  defences 
now  raised  is  estoppel  by  res  judicata. 

In  Kennedy  v.  Kennedy,  13  O.W.R.  984,  the  first  of  these 
actions,  the  plaintiff  was  a son  of  the  testator,  and  was  the  de- 
visee of  the  Foxwell  estate  before-mentioned.  He  claimed  to 
be  a pecuniary  legatee,  within  the  meaning  of  the  residuary 
clause,  owing  to  his  failure  to  obtain  the  Foxwell  estate  devised 
to  him.  He  also  asked  that  the  will  might  be  interpreted  and 
the  rights  of  all  parties  declared.  But  all  that  was  adjudged 
and  determined  by  Riddell,  J.,  was,  that  the  then  plaintiff  had 
no  right  at  that  time  to  interfere  with  the  estate,  and  the  action 
was  dismissed  without  construing  the  will.  Under  these  circum- 
stances, it  is  clear  that  no  estoppel  arises  by  reason  of  the 
judgment  in  that  action. 

In  Kennedy  v.  Kennedy,  24  O.L.R.  183,  the  plaintiff  was  a 
pecuniary  legatee,  but  not  one  of  the  next  of  kin.  And  what  was 
determined  by  Latchford,  J.,  was,  that  the  bequest  in  the  residu- 
ary clause  to  pecuniary  legatees  was  void  under  the  rule 
against  perpetuities,  and  that  the  plaintiff  could  not,  for  that  rea- 
son, maintain  the  action.  The  plaintiff  also  sought  to  set  up  a 


C.  A. 
1913 

Kennedy 

v. 

Kennedy. 

Garrow,  J.A. 


10 

a a. 
1913 

Kennedy 

v. 

Kennedy. 

Garrow,  J.A. 


ONTARIO  LAW  REPORTS.  [vol. 

claim  apparently  obtained  after  action  brought,  as  the  assignee 
of  one  of  the  next  of  kin,  under  which  she  would  have  been 
entitled  to  attack  the  whole  clause.  This  was  refused,  but  the 
judgment  was  also  stated  to  be  without  prejudice  to  any  subse- 
quent action.  That  judgment  was  simply  affirmed  by  a Divi- 
sional Court. 

In  Foxwell  v.  Kennedy , 24  O.L.R.  189,  the  status  of  the  plain- 
tiff was  precisely  that  of  the  plaintiff  in  the  Kennedy  v.  Ken- 
nedy case  next  before-mentioned;  and  Teetzel,  J.,  simply  fol- 
lowed pro  forma  the  judgment  of  Latchford,  J.,  which  the  Divi- 
sional Court  affirmed. 

In  one  of  the  cases  referred  to  by  4he  learned  counsel  for  the 
appellant,  Badar  Bee  v.  Habib  Merican  Noordin,  [1909]  A.C. 
615,  Lord  Macnaghten,  at  p.  622,  says:  “The  result  is  that  it 
appears  that  the  point  raised  by  this  appeal  has  already  been 
adjudicated  upon.  There  is  here,  as  there  was  in  the  case  of 
Peareth  v.  Marriott  (1882),  22  Ch.  D.  182,  to  which  Mr.  Levett 
referred,  a decree  inter  partes  on  the  very  same  subject.” 

That  could  not  truthfully  be  said  here.  The  “very  same  sub- 
ject” might  have  been  determined  in  the  first,  and  only  in  the 
first,  of  the  three  actions  to  which  I have  referred,  but  was  de- 
liberately and  intentionally  not  dealt  with.  See  also  Moss  v. 
Anglo-Egyptian  Navigation  Co.  (1865),  L.R.  1 Ch.  108,  at  p. 
115;  Barrs  v.  Jackson  (1842),  1 Y.  & C.  Ch.  585,  and  the  remarks 
upon  it  of  Lord  Selborne  in  The  Queen  v.  Hutchings  (1881), 
6 Q.B.D.  300,  304. 

Mr.  Justice  Teetzel ’s  construction  of  the.  residuary  clause  is 
as  follows : “I  think  it  is  plain  from  all  the  provisions  of  the  will 
with  reference,  to  his  residence  that  the  testator ’s  scheme  was 
to  have  the  same  maintained  as  a family  residence  for  these  two 
young  ladies  as  long  as  they  lived  and  for  his  son  James  Harold 
Kennedy  and  his  family  and  descendants  or  whomsoever  James 
Harold  Kennedy  might  will  or  otherwise  give  the  said  resi- 
dence to,  and  that  as  to  such  residence  it  should  until  sold  or 
disposed  of  be  kept  up  and  maintained  by  the  trustees  and  those 
succeeding  them  in  the  trust  in  the  manner  in  which  it  had  been 
kept  up  and  maintained  by  him.”  And  he  reached  the  conclu- 
sion, after  evidently  very  careful  consideration  and  a reference 
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to  a number  of  eases  upon  the  subject,  that  the  gift  in  question 
is  void  as  creating  or  tending  to  create  a perpetuity. 

The  appellant  complains  of  this  construction,  and  contends 
that  by  virtue  of  the  clause  and  of  the  deed  poll  he  is  entitled 
to  the  whole  of  the  residuary  estate,  subject  only  to  the  plain- 
tiff’s annuity,  and  to  any  other  charges  upon  the  estate,  if  any 
should  exist. 

The  rule  of  construction  in  cases  arising  under  this  well- 
known  rule  of  law,  as  well  as  of  statutory  provision,  is  well- 
established,  that  in  considering  a case  in  which  the  rule  is  in- 
voked it  is  not  after-events  which  should  be  looked  at,  but  the 
situation  at  the  beginning,  that  is,  at  the  death  of  the  testator. 
In  other  words,  one  must  be  able  then  to  see  that  the  event  which 
is  to  bring  about  a final  distribution  is  certain  to  fall  within 
the  period  prescribed;  if  it  does  not,  the  gift  is  void;  and  the 
fact  that  subsequently  the  event  did  actually  happen  within  the 
time  is  of  no  consequence. 

But,  before  further  considering  the  legal  aspect,  it  is  proper, 
I think,  to  try  first  to  find,  if  possible,  what  the  testator  really' 
meant;  for  it  must,  after  all,  be  to  the  true  meaning  that  the 
law  is  to  be  applied,  either  to  save  or  to  destroy.  And  this  mean- 
ing is  to  be  derived  from  the  words  of  the  will  itself  in  the  light 
of  the  surrounding  circumstances.  . The  Court  is  at  liberty  to 
put  itself  as  nearly  as  possible  in  the  position  of  the  testator  at 
the  time  he  made  the  will,  and  to  consider  all  the  material  facts 
and  circumstances  known  to  him.  And  all  the  facts  and  circum- 
stances respecting  persons  or  property  to  which  the  will  relates  are 
legitimate,  and  may  even  be  necessary  evidence  to  enable  the 
meaning  and  application  of  the  testator’s  words  to  be  under- 
stood, though  not  for  the  purpose  of  altering  or  adding  to  them . 
See  the  cases  collected  in  Beale’s  Rules  of  Legal  Interpretation, 
3rd  ed.,  pp.  526  et  seq.  These  latter  words  are  highly  important, 
for  the  question  is  not  what  the  testator  meant  as  distinguished 
from  what  his  words  express — but,  simply,  what  is  the  meaning 
of  his  words  in  the  light  of  the  surrounding  circumstances? 

The  mere  language  of  the  clause  does  not  seem  to  be  very 
obscure.  The  testator  gives  the  whole  of  his  residuary  estate, 
amounting,  it  is  said,  to  something  over  $100,000,  to  the  three 
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named  executors  and  trustees  in  trust:  (1)  to  sell  and  get  in; 
(2)  to  apply  the  proceeds,  including  the  principal  as  well  as 
the  interest,  if  any,  in  their  discretion  or  in  the  discretion  of  a 
majority  of  them,  so  far  as  it  will  go,  in  maintaining  and  keeping 
up  the  residence;  and  (3),  in  case  a sale  should  from  any  cause 
become  necessary  and  should  take  place,  to  divide  what  then  re- 
mained, in  equal  proportions,  among  the  pecuniary  legatees 
named  in  the  will. 

One  apparent  obscurity  may  be,  whether  the  plaintiff, 
as  an  annuitant  only,  would  be  a “ pecuniary  legatee,  ’ ’ 
within  the  meaning  of  that  term  in  the  clause,  which  should,  I 
think,  be  resolved  in  the  affirmative,  there  being  no  contrary  in- 
tention indicated  in  the  will,  which  contains  more  than  one  other 
bequest  to  which  the  term  “pecuniary”  could  not  apply.  See 
Gaskin  v.  Rogers  (1866),  L.R.  2 Eq.  284,  at  p.  291,  where  the 
general  rule  is  stated. 

A minor  obscurity  is  perhaps  involved  in  the  nature  and 
extent  of  the  “maintenance  and  keeping-up”  which  the  testator 
intended.  But,  even  as  to  this,  the  testator  has  supplied  a guide 
by  the  use  of  the  words  “in  the  manner  in  which  it  has  been 
heretofore  kept  up  and  maintained.” 

But,  by  no  reasonable  interpretation  that  I can-  conceive  of, 
could  the  direction  to  maintain  and  keep  up  be  stretched  so  as  to 
include,  not  merely  the  house  and  premises,  but  also  the  inmates, 
which  is  the  contention  of  the  appellant ; in  other  words,  he  con- 
tends that  he  and  his  family  are  entitled  to  their  living  expenses, 
as  'well  as  to  the  maintenance  and  up-keeping  of  the  premises, 
at  the  expense  of  the  residuary  estate.  When  the  testator  in- 
tended to  give  personal  maintenance,  as  in  the  case  of  the  two 
granddaughters,  he  was  careful  to  say  so. 

What  is  one  of  the  really  mysterious  things  in  this  very  extra- 
ordinary clause  is,  that  so  large  a sum  should  have  been  devoted 
to  such  a comparatively  trifling  purpose — a purpose  for  which 
the  interest  alone,  upon  any  reasonable  investment  of  the  prin- 
cipal, one  would  think,  would  have  been  ample.  And  this  expen- 
diture was  to  continue  without  any  limit  as  to  time  being  stated, 
except  such  as  is  contained  in  the  words  “if  for- any  reason  it 
should  be  necessary  that  the  said  residence  should  be  sold  and 
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disposed  of,”  upon  the  happening  of  whieh  event,  if  it  ever 
happened,  the  balance  then  remaining  was  directed  to  go  to  the 
pecuniary  legatees.  That  event,  a sale,  Avas,  therefore,  clearly 
made  the  point  for  the  determination,  not  only  of  the  prior 
interest,  whatever  it  is,  but  for  the  commencement  of  the  subse- 
quent interests  upon  the  final  distribution.  If,  when  it  arrived, 
the  whole  fund  had  been  expended,  the  pecuniary  legatees  would, 
of  course,  get  nothing;  for  the  whole  might,  under  the  terms  of 
the  bequest,  be  expended  for  the  single  purpose  of  maintaining 
and  keeping  up  the  residence.  What  was  to  happen  if  it  should 
not  become  necessary  to  sell  is  in  no  way  mentioned  nor  in  the 
slightest  degree  throughout  the  will  indicated.  The  testator 
appears  to  have  had  but  the  one  event  or  possibility  in  mind, 
and  that  evidently  not  one  which  he  anticipated  was  certain 
ever  to  happen;  for  he  says,  “if  it  should  became  necessary  to 
sell.”  Necessary  for  whom?  Primarily,  in  a will,  these  words 
wmuld  imply,  necessary  for  the  executors  to  sell  in  order  pro- 
perly to  administer  the  estate.  But  it  is  not  shewn  that  there 
were  debts  or  prior  charges  of  any  kind  which  could  reasonably 
have  induced  the  testator  to  believe  that  such  a necessity  would 
ever  arise.  The  words,  however,  are  perhaps  capable  of  the 
construction  that  the  necessity  might  come  from  James’s  cir- 
cumstances also,  after  the  decease  of  the  testator.  If  he  sold,  as 
of  course  he  might,  the  two  granddaughters  would  still  be  en- 
titled in  respect  of  their  charges  upon  the  property  for  board, 
maintenance,  and  residence,  but,  in  case  of  a sale,  are  given  no 
other  special  consideration  over  the  other  pecuniary  legatees. 
This  then  is  the  language  of  the  will ; and,  whatever  doubt  there 
may  be  in  applying  it  to  the  circumstances,  it  is  not  caused  by 
any  difficulty  in  understanding  the  words,  for  they  are  per- 
fectly plain. 

Prima  facie,  the  words  mean  a provision,  indefinite  as  to 
|ime,  for  the  maintenance  and  up-keeping  of  the  property  de- 
vised to  James,  determinable  only  upon  an  event  which  may 
occur  at  any  time,  however  remote,  or  may  never  occur,  and  in 
the  meantime  the  large  fund  in  question  is  to  be  tied  up,  except 
for  the  paltry  sum  which,  in  the  reasonable  exercise  of  their  dis- 
cretion, the  trustees  are  empowered  to  expend  from  time  to  time 
for  that  purpose. 
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Two  other  periods  may  be,  and  are,  suggested  for  the 
determination  of  the  period  of  maintenance  so  as  to  bring 
it  within . the  rule : one,  the  lifetime  of  the  trustees  and 
the  survivor  of  them ; the  other,  the  life  of  James,  the 
devisee  for  whose  benefit  the  provision  in  question  primarily 
enures.  It  is  undoubtedly  the  rule  that  a trustee  cannot  delegate 
to  another  a discretion  vested  in  him  alone.  The  same  would, 
of  course,  be  true  of  a body  of  trustees  consisting  of  two  or  more. 
A testator  or  settlor  could  certainly  so  express  a discretion  with 
respect  to  the  trust  property  as  to  make  it  exercisable  only  by 
the  named  trustee  or  trustees  and  by  no  one  else.  But  that,  in 
my  opinion,  has  not  been  done  in  this  case. 

The  words  of  the  bequest  are : . “I  give  devise  and  bequeath  to 
my  executor  executrices  and  trustees  aforesaid  to  be  used  and 
employed  by  them  in  their  discretion  or  in  the  discretion  of  a 
majority  of  them  . . . with  full  power  and  authority  to  them 
to  make  sales,”  etc.  In  In  re  Smithy  Easiick  v.  Smithy  [1904]  1 
Ch.  139,  Farwell,  J.,  held  that  words  not  unlike  these  were  not 
sufficient  to  confine  the  trust  to  the  named  trustees,  who  were 
also  the  executors  there,  as  here,  but  that  the  trust  was  annexed 
to  the  office,  and,  including  the  discretion,  could  be  exercised  by 
the  trustee  for  the  time  being.  A somewhat  similar  decision  by 
the  Court  of  Appeal,  followed  by  Farwell,  J.,  is  Crawford  v. 
Fenshaw,  [1891]  2 Ch.  261,  in  which  Bowen,  L.J.  (pp.  267-8), 
uses  this  language : “ As  a testator  is  free  to  do  what  he  pleases,  it 
seems  to  me  that  even  if  you  find  in  a will  a power  given  to 
executors  in  their  official  capacity  there  may  be  such  an  indica- 
tion of  reliance  on  the  just  judgment  of  the  individuals  as  would 
make  it  impossible,  if  one  or  more  renounced,  for  the  others  to 
act;  but  I think  such  reliance  must  be  expressed  in  clear  and 
apt  language.  ” 

See,  also,  the  Trustee  Act,  1 Geo.  V.  ch.  26,  sec.  4,  sub-sec. 
(6),  by  virtue  of  which  a new  trustee  is  vested  upon  his  appoint- 
ment with  all  the  powers,  authorities  and  discretions  as  if  he 
had  been  originally  appointed  a trustee,  subject,  of  course,  to 
any  express  provision  to  the  contrary  in  the  instrument  creating 
the  trust. 

Nor  am  I able  to  derive  from  the  language  any  evidence  of  an 
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intention  to  confine  the  benefit  to  the  life  of  the  devisee,  James, 
or  of  him  and  the  two  granddaughters,  or  of  any  of  the  three. 
The  great  fault,  as  it  seems  to  me,  of  both  the  suggested  construc- 
tions is,  that  they  ignore  the  circumstance,  clearly  defined  by  the 
testator  himself,  that  the  final  distribution  should  take  place  only 
upon  a sale  by  some  one. 

In  the  Divisional  Court,  in  the  cases  before  referred  to,  in 
24  O.L.R.  183  and  189,  the  conclusion  was  arrived  at  that  the  be- 
quests to  the  pecuniary  legatees  wTere  void  because  of  the  remote- 
ness and  uncertainty  of  the  event  upon  which  they  were  to  be- 
come entitled.  If  that  was  a correct  conclusion  in  those  cases,  it 
is  also  the  proper  conclusion  here ; and,  after  much  consideration, 
I am  not  prepared  to  say  that  it  is  not,  much  as  I would  prefer 
to  uphold  the  clause  if  consistently  with  legal  principles  it  could 
be  done. 

A testator  must  express  himself  in  language  which  is  capable 
of  being  understood  and  applied  to  the  subject-matter,  and  he 
must  keep  within  the  rules  of  law  which  regulate  the  power  of 
disposition.  If  he  fails  in  either  particular — and  in  this  case  he, 
in  my  opinion,  does,  in  one  or  the  other,  and  probably  in  both — 
the  bequest  is  void. 

Under  these  circumstances,  the  deed  poll  executed  in  his 
own  favour  by  the  appellant  is  of  no  effect,  and  should  have  been 
so  declared  as  a necessary  corollary  from  the  judgment. 

Whether,  in  any  event,  it  could  have  been  upheld  need  not 
be  considered,  for  it  certainly  falls  with  the  construction  applied 
by  Teetzel,  J.,  with  which  I now  concur. 

Administration  of  the  estate  by  the  Court  is  asked ; and,  con- 
sidering all  the  circumstances,  and  especially  the  large  amount 
of  litigation  which  has  already  taken  place  over  this  will,  which 
it  is  very  desirable  should  not  be  longer  continued,  I think  the 
request  should  have  been  and  should  now  be  granted.  And  the 
appellant  should  be  ordered  to  bring  into  Court  the  proceeds  of 
the  recent  sale  to  the  Suydam  Realty  Company  Limited,  to  abide 
the  further  order  of  the  Court.  Subsequent  dispositions  of  the 
residuary  estate  will,  of  course,  take  place  only  under  the  direc- 
tion of  the  Court. 

The  plaintiff  is,  of  course,  entitled  under  the  terms  of  the 
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will  to  a charge  in  respect  of  his  annuity  upon  the  residuary 
estate,  which,  I understand,  is  ample  for  that  purpose. 

I do  not  disturb  the  order  as  to  costs  made  by  Teetzel,  J. ; and 
the  costs  of  the  appeal  of  all  parties  may  also,  under  the  circum- 
stances, be  paid  out  of  the  residuary  estate. 

Further  directions  and  the  subsequent  costs  should,  I think, 
be  reserved. 

Maclaren  and  Magee,  JJ.A.,  concurred. 

Meredith,  J.A.  (dissenting)  : — If  the  clause  of  the  will  in 
question  be  ambiguous,  if  it  be  equally  open  to  an  interpreta- 
tion under  which  it  would  be  valid,  and  one  under  which  it  would 
be  void,  in  law,  that  interpretation  which  would  give  it  validity 
should  be  applied  to  it;  of  course,  testators  have  no  intention  to 
make  invalid  wills,  but  such  wills  may  be  made  in  ignorance 
of  the  law. 

However,  in  this  case,  if  no  such  question  of  validity  or 
invalidity  arose,  I would  have  no  difficulty  in  applying,  and 
would  apply,  to  it  that  interpretation  which  is  not  offensive  to 
the  rule  against  perpetuities. 

The  whole  will  must  be  looked  at,  and  it  may  be  illumined  by 
material  circumstances  existing  at  the  time  the  will  was  made: 
and,  so  considering  the  question,  I can  find  no  good  reason  for 
holding  that  there  was  any  intention  to  tie  up  the  residuary  estate 
in  perpetuity  in  any  event,  or  to  tie  it  up  in  any  event  for  longer 
than  three  lives,  at  the  most,  then  in  being. 

The  sole  purpose,  to  be  found  within  the  will  and  the  cir- 
cumstances, for  the  gift  of  this  residue  of  the  man’s  estate  was 
the  maintenance  and  keeping  up  of  his  residence  for  the  benefit 
of  the  legatees  and  trustees  of  his  will — Foxwell,  Hamilton,  and  his 
son  James— who  were  to  reside  there  together;  such  mainten- 
ance and  keeping  up  of  such  residence  to  be  “in  the  manner  in 
which  it  has  been  heretofore  kept  and  maintained.  ’ ’ By  the  will 
the  “dwelling-house  and  premises”  are  devised  to  the  son  James, 
and  the  other  two  are  each  given  a right  to  reside  and  be  main- 
tained there,  a right  which  by  the  will  is  made  a charge  upon 
this  property;  and  it  is  quite  plain  that  the  continuance  of  a 
home  there  during  their  lives,  after  his  death,  as  it  had  been  in 
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his  life,  but  with  his  son  James  as  head  of  the  household,  was  a 
dominant  factor  in  the  testator ’s  mind  in  providing  for  the  main- 
tenance and  upkeeping  of  the  home.  Why  then  carry  the  period 
of  such  maintenance  beyond  the  life  of  the  longer  liver  of  the  two 
women,  or  at  the  utmost  the  longest  liver  of  the  three  bene- 
ficiaries? 
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The  learned  trial  Judge  seems  to  me  to  have  fallen  into  the 
plain  and  fatal  error  of  assuming  that  the  maintenance  was  to 
continue  until  the  homestead  should  be  sold,  and  that  the  sale 
provided  for  in  the  will  might  be  at  any  period,  no  matter  how 
remote,  or  never.  To  the  contrary,  it  seems  to  me  that  this  sale 
was  to  be,  if  at  all,  during  the  lives  of  those  who  were  given  the 
right  of  residence  fhere,.  or  the  life  of  the  survivor  of  them.  What 
reason  can  be  advanced  for  any  other  than  the  latter  conclu- 
sion? The  words  of  the  will  do  not  require,  as  the  learned  Judge 
seemed  to  have  thought,  that  the  trust  should  continue  until 
there  should  be  a sale ; that  which  it  really  does  provide  for  is  a 
possible  sale  whilst  the,  rights  of  residence  and  maintenance  are 
in  force ; the  trust  shall  continue  during  the  lives  of  these  bene- 
ficiaries, unless  in  the  meantime  it  may  become  necessary  to  sell 
the  property,  in  which  case  they  are  to  have  a share  of  the  resi- 
due absolutely,  instead  of  maintenance  out  of  it.  Why  maintain 
and  keep  up  the  residence  for  the  benefit  of  those  the  testator 
knew  not,  and  for  whom,  if  he  had  known  them,  it  might  be  that 
a provision  for  their  benefit  would  be  the  last  thing  he  would 
wish  to  make — even  the  devisees  of  his  devisee  might  be  intoler- 
ably objectionable ; and  yet  the  holding  is,  that  the  gift  is  in 
perpetuity,  because  there  might  never  be  a sale ; a thing  which, 
upon  this  will,  it  would  never  have  occurred  to  me  to  be  possible. 
Surely  what  the  man  meant  was  this : ‘ ‘ Keep  the  house  going,  as 
in  my  lifetime,  for  the  benefit  of  you  three,  and  use  the  residue 
of  my  estate,  ‘as  far  as  it  will  go,’  for  that  purpose;  but,  if  you 
cannot  do  that,  if  it  become  ‘necessary’  to  sell,  then  give  to  the 
women  a share  of  the  residue,  in  lieu  of  the  maintenance  they 
were  to  have  had.”  The  interpretation  which  has  been  given  to 
the  will  means  that  the  testator’s  intention  was,  that,  in  case  of 
a sale,  say,  an  hundred  years  hence,  then  the  residue  of  the  residue 
was  to  be  divided,  which  seems  to  me  to  be  obviously  inconceiv- 
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able.  What  the  testator  surely  meant  was  a division  of  what  was 
left  of  the  residue,  so  that  their  share  of  it  would  go  to  the 
women  in  their  lifetime.  Unless  I attribute  to  the  testator  some- 
thing very  like  insanity,  how  can  I consider  that  he  directed  the 
corpus  of,  as  well  as  income  from,  this  large  residuary  estate, 
to  'be  devoted  to  the  repair  merely  of  the  homestead,  “in  so  far 
as  it  may  go?” 

It  is  true  that,  thus  looked  at,  no  provision  is  made  for  the 
passing  of  any  part  of  the  residue  to  any  one  after  the  death  of 
the  two  women  without  a sale ; but  why  should  there  be  ? Is  there 
any  possibility  that  any  of  it  would  be  left  then  ? The  corpus  of 
the  residuary  estate,  not  merely  the  income  from  it,  was  to  be 
expended,  and  expended  in  the  discretion  of  these  three  bene- 
ficiaries or  a majority  of  them ; an  expenditure  which,  the  testator 
foresaw,  might  not  last  their  lives,  as  his  words  “in  so  far  as  it 
may  go”  shew. 

There  is,  of  course,  no  difficulty  in  suggesting  reasons  why  a 
sale  might  become  necessary  in  the  lifetime  of  the  three;  and 
it  may  be  that,  whatever  may  be  said  as  to  that,  there  is  no  re- 
straint upon  any  alienation  of  this  property  intended  in  anything 
said  in  the  will. 

Finding,  therefore,  nothing  in  the  will  to  indicate  an  inten- 
tion that  the  trust  should,  or  might  be,  one  in  perpetuity,  but,  on 
the  contrary,  finding  everything  pointing  to  its  continuance  at 
longest  during  the  lives  of  the  beneficiaries,  with  a provision  for 
its  sooner  ending,  I can  come  to  no  other  conclusion  than  that 
the  ruling  of  the  trial  Judge,  that  this  provision  of  the  will  is 
void  because  offensive  to  the  rule  against  perpetuities,  ought 
to  be  reversed. 

I also  think  that  the  discretion  to  be  exercised  regarding 
maintenance  was  to  be  that  of  the  persons  for  whose  benefit  the 
residence  was  to  be  maintained,  individually,  or  a majority  of 
them,  and  not  that  of  any  executor  of  the  will  or  administrator 
of  the  estate  through  the  ages  which  it  has  been  held  that  this 
trust  may  continue.  These  women’s  rights  of  residence  and 
maintenance  were  specially  well-guarded  by  the  testator;  and 
one  very  important  way  of  so  guarding  them  was  in  giving  to 
each  a share  of  this  discretion.  But,  in  any  case,  it  is  a trust  to 
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be  exercised  in  good  faith,  froim  time  to  time,  of  which  the  im- 
peached deed  is,  in  my  opinion,  a flagrant  breach ; a deed  which 
should  accordingly  be  set  aside. 

But  it  is  said  that  estoppel  prevents  any  interpretation  of 
the  will  now ; for  the  appellant,  that  the  respondents  are  estopped 
from  questioning  (the  validity  of  the  gift ; and  for  the  respon- 
dents, that. the  appellant  is  estopped  from  denying  its  invalidity. 
If  both  are  estopped,  in  the  sense  that  each  has  a judgment 
against  the  other  sustaining  his  point,  ithere  seems  to  be  nothing 
for  it  but  to  begin  interpretation  over  again. 

However,  I find  no  estoppel  in  either  of  the  former  actions; 
the  judgment  in  the  one  was  on  a motion  for  judgment,  on  the 
ground  that  the  plaintiff  had  no  right  to  maintain  the  action 
because  until  the  homestead  was  sold  she  had  no  such  right  as 
she  claimed ; and,  as  I understand  the  case,  the  motion  was 
successful  on  that  ground,  whatever  may  have  been  said  regard- 
ing her  case  in  other  respects.  Whilst  in  the  other  action  these 
questions  were  not  , raised,  and  need  not  have  been,  and  were 
not  dealt  with  in  any  way. 

I would  allow  the  appeal,  and  direct  that  judgment  be  en- 
tered in  accordance  with  the  views  I have  expressed ; and  would 
make  no  order  as  to  costs  of  this  further  litigation  over  an 
already  too  much  litigated  subject;  in  which  success  and  want 
of  success  are  pretty  much  divided. 
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TIN  THE  COURT  OF  APPEAL.] 

Re  Gibson  and  City  of  Toronto. 

Municipal  Corporations — Expropriation  of  Land  for  Widening  City  Street 
—Compensation — Award — Damages  for  Depriving  Land-owner  of  Con- 
tingent Advantages — By-law  Restricting  TJse  of  Street — Possibility  of 
Repeal — Future  Character  of  Street — Erection  of  Commercial  Build- 
ings— Elements  of  Damage — Evidence. 

Upon  an  arbitration  to  determine  the  compensation  to  which  a land-owner 
was  entitled  for  the  taking  of  the  southerly  seventeen  feet  of  his  land 
for  the  widening  of  the  city  street  upon  which  it  fronted,  by  a by-law 
passed  on  the  2i3rd  June,  1911,  the  arbitrator  was  of  opinion  that  he  was 
precluded  from  taking  into  account  the  damage  suffered  by  the  owner 
by  being  deprived  of  the  advantage  of  erecting  commercial  buildings  on 
these  seventeen  feet  in  connection  with  the  adjoining  land  south  of  the 
dwelling-house  erected  on  the  land,  by  the  fact  that  the  city  council  had, 
on  the  18th  August,  1910,  passed  a by-law  declaring  that  part  of  the 
street  to  be  a residential  street,  and  prohibiting  the  erection  of  any 
building  within  seventeen  feet  of  the  north  or  south  line  of  the  street: — 
Held,  that  the  arbitrator  was  not  so  precluded,  but  should  have  taken  into 
account  the  possibility  or  probability  of  the  by-law  of  1910  being  re- 
pealed, as  it  in  fact  afterwards  was;  and  that  the  possibility  of  the 
owner  being  able  to  use  the  land  for  commercial  purposes  at  some  future 
date  was  not  too  remote  to  found  a claim  for  compensation. 

Per  Hodgins,  J.A. : — Having  regard  to  the  principle  underlying  the  vari- 
ous decisions,  in  no  case  could  an  arbitrator  disregard  or  refuse  to  re- 
ceive evidence  that  any  condition  of  affairs  relied  on  by  the  expropri- 
ating body  as  reducing  the  value  of  the  land  taken,  or  injuriously  af- 
fected, was  merely  temporary  or  was  likely  to  change  in  the  future.  If 
it  was  proper  for  the  city  corporation  to  set  up  its  by-law,  it  must  be 
equally  open  to  the  claimant,  if  he  conceded  its  validity,  to  urge  that 
it  was  likely  to  be  soon  repealed,  that  it  was  not  intended  to  be  perman- 
ent, or  that  some  movement  was  anticipated  in  the  direction  of  business 
extension  which  would  render  it  wise  to  do  away  with  the  restriction. 
Review  of  the  authorities. 

In  re  City  and  South  London  Railway  and  St.  Mary  Woolnoth,  [1903]  2 
K.B.  728,  fl905]  A.C.  1,  In  re  Lucas  and  Chesterfield  Gas  and  Water 
Board,  [1909]  1 K.B.  16,  Cunard  v.  The  King  (1910),  43  S.C.R.  88,  and 
South  Twelfth  Street  (1907),  217  Pa.  St.  362,  specially  referred  to. 

Appeal  by  James  Robert  Gibson  from  the  award  of  P.  H. 
Drayton,  Official  Arbitrator  for  the  City  of  Toronto,  in  respect 
of  the  expropriation  by  the  city  corporation  of  the  southerly 
seventeen  feet  of  block  A,  plan  1307,  on  the  north  side  of  St. 
Clair  avenue,  Toronto,  whereby  he  fixed  the  amount  due  to  the 
appellant  as  compensation  for  the  land  taken  and  for  injury  to 
the  rest  of  the  appellant’s  land  at  $1,328.50. 

The  appeal  was  based  upon  the  ground  that  the  arbitrator 
should  have  taken  into  account  the  damage  suffered  by  the 
appellant  by  being  deprived  of  the  advantage  of  erecting  com- 
mercial buildings  on  the  seventeen  feet  taken,  in  connection 
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with  the  adjoining  land  south  of  the  dwelling-house  erected  on 
the  lot. 

On  the  18th  August,  1910,  the  city  council  passed  a by-law 
declaring  the  part  of  St.  Clair  avenue  on  which  the  appellant’s 
land  fronted  to  be  a “residential”  street,  and  prohibiting  the 
erection  of  any  building  within  seventeen  feet  of  the  north  and 
south  lines  of  the  street.  This  by-law  was  in  force  when  the 
expropriating  by-law  was  passed,  on  the  23rd  June,  1911 ; but 
was  repealed  on  the  24th  June,  1912. 

December  6,  1912.  The  appeal  was  heard  by  Garrow,  Mac- 
laren,  Magee,  and  Hodgins,  JJ.A. 

G.  F.  Shepley,  K.C.,  and  J.  S.  Fullerton,  K.C.,  for  the  appel- 
lant, argued  that  the  by-law  of  the  18th  August,  1910,  imposing 
the  restriction  on  building,  must  be  treated  as  a part  of  the 
expropriation  proceedings,  and  the  value  of  the  land  must  be 
considered  apart  from  the  effect  of  the  by-law  thereon.  The 
dictum  of  Meredith,  G.J.,  in  Toronto  E.  W.  Co.  v.  City  o\f 
Toronto  (1906),  13  O.L.R.  532,  relied  upon  by  the  Official  Arbi- 
trator, has  to  do  with  a subject  not  cognate  to  the  present  in- 
quiry, and  has  no  bearing  upon  it.  They  referred  to  In  re 
Lucas  and  Chesterfield  Gas  and  Water  Board,  [1909]  1 K.B. 
16,  at  p.  24,  also  at  p.  28,  per  Yaughan  Williams,  L.J.,  and  at 
p.  32,  per  Fletcher  Moulton,  L.J.  That  case  was  not  “on  all 
fours”  with  the  case  at  bar,  but  it  illustrated  the  principles 
which  should  guide  the  Court  in  dealing  with  such  matters,  and 
shewed  that  possible  and  potential  values  should  not  be  ex- 
cluded from  consideration.  They  also  referred  to  In  re  Countess 
OssaUnshy  and  Manchester  Corporation  (1883),  reported  in 
Browne  and  Allan’s  Law  of  Compensation,  2nd  ed.,  pp.  659-661. 
The  arbitrator  further  erred  in  treating  the  by-law  as  if  it  were 
of  perpetual  obligation,  which  was  never  intended  by  the  cor- 
poration; it  was  in  fact  subsequently  repealed. 

G.  E.  Geary,  K.C.,  for  the  city  corporation,  argued  that,  so 
long  as  the  by-law  remained  in  force,  the  arbitrator  had  no 
right  to  assume  that  in  the  future  the  circumstances  might  be 
different.  The  future  is  uncertain,  and  the  prices  at  present 
prevailing  are  extravagant.  He  referred  to  Stebbing  v.  Metro- 
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politan  Board  of  Works  (1870),  L.R.  6 Q.B.  37,  as  a case  which 
went  a long  way  in  the  respondents’  favour,  and  had  not  been 
overruled;  also  to  In  re  City  and  South  London  Railway  and  St. 
Mary  Woolnoth,  [1903]  2 K.B.  728;  Slattery  v.  Naylor  (1888), 
13  App.  Gas.  446 ; Simmons  v.  Mailing  Rural  District  Council , 
[1897]  2 Q.B.  433,  437;  and  the  judgment  of  Buckley,  L.J.,  in 
the  Lucas  case,  at  pp.  35,  36. 

Shepley,  in  reply,  urged  that  the  by-law,  while  it  might  not 
be  an  improper  one  in  itself,  was  used  by  the  respondents  for  an 
improper  purpose. 

January  15,  1913.  Maclaren,  J.A. : — This  is  an  appeal  by 
the  owner  of  a certain  lot  on  the  north  side  of  St.  Clair  avenue, 
in  Toronto,  from  the  award  of  the  Official  Arbitrator  as  to  the 
compensation  to  which  the  owner  is  entitled  for  the  taking  of  the 
southerly  seventeen  feet  of  his  lot  for  the  widening  of  St.  Clair 
avenue,  by  a by-law  passed  on  the  23rd  June,  1911. 

The  owner  claimed  that  the  arbitrator  should  take  into 
account  the  damage  suffered  by  him  by  being  deprived  of  the 
advantage  of  erecting  commercial  buildings  on  these  seventeen 
feet  in  connection  with  the  adjoining  land  south  of  the  dwelling- 
house  erected  on  the  lot  in  question. 

The  arbitrator  held  that  he  was  precluded  from  taking  this 
into  consideration  by  the  fact  that  the  city  council  had,  on.  the 
18th  August,  1910,  passed  a by-law  declaring  that  part  of  St. 
Clair  avenue  to  be  a residential  street,  and  prohibiting  the 
erection  of  any  building  within  seventeen  feet  of  the  north  or 
south  line  of  the  street. 

In  the  reasons  for  his  award  he  says : £ ‘ The  real  reason  for 
the  passing  of  this  by-law  is  found  in  the  evidence  of  Mr.  For- 
man (the  City  Assessment  Commissioner),  given  in  these  pro- 
ceedings, viz.,  that,  it  being  the  intention  of  the  city  at  a later 
date  to  expropriate  seventeen  feet  for  the  purpose  of  widening 
St.  Clair  avenue,  it  was  deemed  expedient  to  prevent  buildings 
in  the  meantime  being  placed  on  this  seventeen  feet,  thereby 
increasing  the  amount  of  compensation  which  would  have  to  be 
paid  to  the  owners  when  their  land  was  taken  under  the  expro- 
priating by-law.  There  is  no  doubt  that  the  by-law  must  be 
repealed  and  will  be.” 
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As  a matter  of  fact  the  by-law  was  repealed  on  the  24th 
June,  1912. 


0.  A. 
1913 


The  arbitrator  bases  his  conclusion,  as  to  the  above  effect 
of  this  by-law,  upon  a dictum  of  Meredith,  C.J.,  in  a case  of 
Toronto  B.  W.  Co.  v.  City  of  Toronto,  13  O.L.R  532.  I am 
unable,  however,  to  find  anything  in  this  case  to  justify  the  de- 
cision arrived  at  by  the  arbitrator. 
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On  the  other  hand,  it  was  the  duty  of  the  arbitrator  to  have 
taken  into  account  the  probability,  or,  as  he  puts  it,  the  certainty, 
of  the  by-law  bedng  repealed  in  the 'near  future.  Even  apart 
from  what  he  states  was  the  reason  for  its  being  passed,  the 
evidence  shews  that,  from  the  rapidly  changing  nature  of  that 
part  of  the  city,  it  was  only  a question  of  a short  time  when 
that  part  of  St.  Clair  avenue  would  cease  to  be  a purely  resi- 
dential neighbourhood ' and  such  a by-law  would  require  to  be 
amended  or  repealed,  and  this  is  a matter  which,  the  authorities 
shew,  the  arbitrator  should  take  into  account.  Even  when  it  is 
contingent  or  uncertain,  it  is  an  element  which  he  should  take 
into  his  consideration,  or,  as  put  in  one  of  the  cases,  when  they 
are  “reasonably  fair  contingencies.”  For  illustration  of  these 
rules,  see  Hilcoat  v.  Archbishop  of  Canterbury  (1850),  10  C.B. 
327;  In  re  City  and  South  London  Railway  and  St.  Mary  Wool- 
noth,  [1903]  2 K.B.  728,  [1905]  A.C.  1;  In  re  Countess  of 
Ossalinsky  and  Manchester  Corporation , approved  in  In  re  Lucas 
and  Chesterfield  Gas  and  Water  Board,  [1909]  1 K.B.  16; 
Browne  and  Allan’s  Law  of  Compensation,  2nd  ed.,  p.  102; 
Cripps  on  Compensation,  5th  ed.,  p.  117. 


It  would  indeed  be  a gross  abuse  of  the  powers  conferred 
upon  the  eity  corporation,  if  it  should  be  able  to  use  such  powers 
to  depreciate  the  value  of  property  which  it  was  about  to  acquire. 


It  was  also  urged  on  behalf  of  the  city  that,  even  if  the 
by-law  of  the  18th  August,  1910,  were  not  an  insuperable  obstacle 
in  the  way  of  the  appellant,  the  possibility  of  his  being  able  to 
use  the  land  in  question  for  stores  at  some  future  date  is  too 
remote  to  found  a claim  for  compensation  upon.  Some  of  the 
expert  witnesses  speak  of  its  being  likely  to  be  profitably  used 
for  such  a purpose  “in  the  near  future;”  another  says,  in 
“eighteen  months  at  the  very  latest;”  while  others  speak  more 
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or  less  indefinitely  as  to  the  prospects.  The  authorities  above 
cited  shew  that  a much  more  remote  period,  and  even  greater 
contingencies,  are  proper  matters  for  arbitrators  to  weigh  and 
take  into  account. 

The  appeal  in  this  case  should,  consequently,  be  allowed,  and 
the  award  referred  back  to  the  arbitrator  that  he  may  take  the 
foregoing  matter  into  account,  with  the  right  to  hear  further 
evidence  if  he  considers  the  same  to  be  necessary  or  desirable. 


Hodgins,  J.A. : — The  land-owner ’s  case  was  put  in  two  ways : 
first,  it  was  said  that  by-law  5545,  passed  under  4 Edw.  VII. 
ch.  22,  sec.  19,  was  in  fact  part  and  parcel  of  the  expropriating 
machinery,  and  as  such  its  effect  in  restricting  the  use  of  the 
land  could  not  be  regarded;  secondly,  that  the  arbitrator,  if  he 
did  give  weight  to  the  by-law,  should  have  also  considered  the 
fact  that  the  City  of  Toronto  might  hereafter  repeal  the  by-law. 
I think  there  is  a feature  common  to  both  these  objections,  which 
I shall  deal  with  first. 

In  the  reasons  given  by  the  arbitrator,  it  is  stated  that  by-law 
No.  5545  was  passed  only  for  a limited  purpose,  i.e.,  to  prevent 
any  building  upon  the  seventeen-foot  strip  in  the  meantime  and 
until  the  city  expropriated  it  in  order  to  widen  St.  Clair  avenue 
to  that  extent. 

If  it  is  competent  for  the  arbitrator  to  consider  the  possi- 
bility of  the  repeal  of  such  a by-law  owing  to  changed  condi- 
tions, he  must  be  at  liberty  to  have  regard  to  its  temporary  or 
limited  purpose  as  proved  or  admitted  before  him.  The  differ- 
ence between  the  two  aspects  is  one  of  degree  only. 

The  potential  use  of  property,  even  when  hampered  by  dedi- 
cation to  uses  which  may  require  legislation  or  an  Order  in 
Council  to  remove,  and  cases  where  consent  by  the  expropri- 
ating authority  is  essential  to  give  substance  to  the  anticipated 
use,  have  been  considered  in  some  of  the  cases  cited. 

In  In  re  City  and  South  London  Railway  and  St.  Mary  Wool- 
noth,  [1903]  2 K.B.  728,  [1905]  A.C.  1,  the  point  for  decision 
was,  whether  the  purchase-money  or  compensation  to  be  paid 
by  the  company  for  ( inter  alia)  damage  (if  any)  sustained  by 
the  severing  of  the  lands  taken  from  the  other  lands  of  the 
rector  and  churchwardens,  or  otherwise  injuriously  affecting 
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such  other  lands  by  the  exercise  of  the  powers  of  the  Acts,  was 
to  be  assessed  upon  the  bases:  (1)  that  the  site  of  the  church 
(severed  from  the  subsoil  and  crypt  and  from  part  of  the  sur- 
face land)  might,  under  some  Act  of  Parliament,  or  under  a 
scheme  under  the  Union  of  Benefices  Act,  1860,  or  otherwise,  at 
some  future  time  have  ceased  to  be  the  site  of  a church,  and 
have  become  available  for  building,  the  arbitrator  being  at  lib- 
erty to  draw  his  own  conclusion  as  to  when  that  time  was 
likely  to  arrive;  or  (2)  that  all  the  lands  taken  were  the  site 
of  the  church  of  St.  Mary  Woolnoth,  and  that  the  same  could 
never  be  used  for  any  other  purpose:  [1903]  2 K.B.  at  p.  731. 
It  was  argued  that,  because  the  City  and  South  London  Railway 
Company’s  Act  of  1896,  sec.  7,  prohibited  the  railway  company 
from  acquiring  or  taking  any  part  of  the  church  itself,  the  object 
of  the  Legislature  was,  that  the  church  should  remain  as  a 
church,  and  that  it  could  not  be  treated  as  an  available  site  for 
a building,  because  its  removal  would  require  an  Act  of  Parlia- 
ment. And  it  was  urged  that  the  contingency  of  such  an  Act 
being  passed  was  a matter  which  the  arbitrator  was  not  entitled 
to  take  into  account,  for  it  would  be  impossible  for  him  to  say 
when,  if  at  all,  such  an  Act  would  be  passed.  The  Court  of 
Appeal  decided  that,  there  being  no  words  in  the  company’s 
Act  of  1896  indicating  that  the  church  was  to  stand  on  the 
land  in  perpetuity,  it  was  proper  for  the  arbitrator  to  consider 
the  fact  that,  under  the  Union  of  Benefices  Act,  1860,  sec.  17, 
a scheme  might  be  properly  initiated  which  would  enable  the 
church  to  be  sold.  It  is  to  be  observed  that  such  a scheme  must, 
under  that  Act,  be  initiated  by  the  Bishop  of  London  or  of  Win- 
chester, reported  upon  by  a commission,  consented  to  by  the 
patrons  of  the  benefices  affected  and  the  vestries  of  the  churches, 
certified  by  the  Ecclesiastical  Commissioners,  and  finally  directed 
by  an  Order  in  Council. 

In  Eilcoai  v.  Archbishop  of  Canterbury , 10  C.B.  327,  it  was 
left  to  the  jury  to  settle  the  compensation  for  the  value  of 
ground  and  buildings,  not  upon  the  assumption  that  they  were 
consecrated,  and,  in  the  owner’s  hands,  inapplicable  to  any 
secular  purpose,  but  with  reference  to  all  the  circumstances  that 
had  appeared  in  evidence  before  them,  which  included  evidence 
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both  of  the  fact  that  the  church  property  had  been  sold  for 
enough  to  purchase  another  site  and  to  compensate  the  owner, 
though  not  sufficiently  in  his  opinion,  and  that,  if  applied  to 
ordinary  purposes,  his  interest  was  worth  £1,540.  This  direc- 
tion was  approved  by  the  full  Court. 

The  decision  is  criticised  by  the  Court  of  Queen’s  Bench  in 
Stebbing  v.  Metropolitan  Board  of  Works,  L.R.  6 Q.B.  37;  but 
in  the  latter  case  it  is  evident  that  the  Court  regarded  the  dedi- 
cation to  religious  uses  as  absolute.  The  approval  by  Lush,  J., 
of  the  charge  to  the  jury  in  Hilcoat’s  case  shews  that  the  de- 
cision cannot  be  taken  as  deciding  more  than  that,  where  land 
in  the  hand  of  the  rector  can  never  be  devoted  by  him  to  secular 
uses,  he  cannot  get  compensation  based  upon  its  value  freed 
from  the  dedication  to  religious  services.  Lush,  J.,  at  p.  45, 
says  that  the  jury  were  directed  to  take  into  account  “all  the 
circumstances,  the  possibility,  or  perhaps  probability,  of  the 
plaintiffs  in  that  case  being  able  to  make  some  profit  of  it  here- 
after; but,  if  not,  then  its  value  actual  or  potential.”  And 
Hannen,  J.,  at  p.  46,  speaks  of  the  Metropolitan  Board  of  Works 
having  to  make  compensation  to  the  rector  for  the  freehold,  sub- 
ject to  this  particular  restriction,  which  diminished  its  value  in 
its  hands. 

In  Cunard  v.  The  King  (1910),  43  S.C.R.  88,  a majority  of 
the  Judges  assume  that  the  Judge  of  the  Exchequer  Court  might 
have  considered  and  given  weight  to  the  appellant’s  right  as 
grantee  of  the  soil  to  apply  for  and  possibly  obtain  a license 
from  the  Dominion  Government  to  build  out  in  the  waters  of 
the  harbour,  but  thought  the  award  large  enough  to  cover  any 
possible  benefit  therefrom  (see  pp.  90,  91,  104).  Mr.  Justice 
Duff  considered  that  the  possibility  of  obtaining  such  authority 
was  an  element  of  value  which  should  be  considered  in  ascer- 
taining the  compensation. 

And  Bray,  J.,  in  In  re  Lucas  and  Chesterfield  Gas  and  Water 
Board , [1908]  1 K.B.  571,  at  p.  580,  in  speaking  of  the  grant 
of  compulsory  powers  by  Parliament,  says:  “It  may  be  true 

that  parliamentary  powers  may  be  difficult  to  obtain,  but  that 
is  for  the  umpire  to  consider,  not  for  me.” 

These  cases  are  authority  for  the  proposition  contended  for 
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by  the  claimant,  namely,  that  the  arbitrator  erred  in  not  con- 
sidering the  possibility  or  likelihood  of  the  consent  of  the  City 
of  Toronto  being  had  by  the  repeal  of  the  by-law,  either  because 
of  its  temporary  character  or  on  account  of  a change  in  the 
character  of  the  locality.  The  repeal  of  the  by-law  does  not 
seem  to  be  a more  remote  possibility  than  the  passage  of  an  Act 
of  Parliament  or  of  an  Order  in  Council  or  of  the  obtaining  of  a 
license  from  the  Dominion  Government  to  build  in  the  waters 
of  a harbour,  in  the  cases  above  referred  to.  Indeed,  one  might 
adopt  as  the  statement  of  a fair  principle  the  charge  to  the  jury 
in  the  Hilcoat  case  as  described  by  Lush,  J.,  in  the  St  ebbing 
case  (already  quoted),  namely,  that  it  is  proper  to  take  into 
account  all  the  circumstances,  the  possibility,  or  perhaps  prob- 
ability, of  the  (owner)  being  able  to  make  some  profit  of  the 
land  thereafter,  but,  if  not,  then  its  value  actual  or  potential. 

The  rule  is  stated  in  almost  the  same  words  by  Collins,  L.J., 
in  In  re  Gough  and  Aspatria,  etc.,  Water  Board , [1904]  1 K.B. 
417,  at  p.  423:  “To  .exclude  the  element  of  adaptability  it  would 
be  necessary,  as  it  seems  to  me,  to  shew  that  there  is  no  reason- 
able possibility  of  the  site  coming  into  the  market.  The  value 
of  the  possibility,  if  it  exist,  is  a question  entirely  for  the  arbi- 
trator/ ’ See  also  In  re  Lucas  and  Chesterfield  Gas  and  Water 
Board,  [1909]  1 K.B.  16,  which  is  dealt  with  hereafter. 

But,  apart  from  the  decided  cases  altogether,  or  perhaps  to 
put  it  more  correctly,  having  regard  to  the  principle  under- 
lying the  various  decisions,  it  would  seem  to  me  that  in  no  case 
could  an  arbitrator  disregard  or  refuse  to  receive  evidence  that 
any  condition  of  affairs  relied  on  by  the  expropriating  body  as 
reducing  the  value  of  the  land  taken  or  injuriously  affected, 
was  merely  temporary  or  was  likely  to  change  in  the  future. 
In  the  case  in  hand,  if  it  is  proper  for  the  City  of  Toronto  to 
set  up  its  by-law,  it  must  be  equally  open  to  the  claimant,  if  he 
concedes  its  validity,  to  urge  that  it  was  likely  to  be  soon  re- 
pealed, that  it  was  not  intended  to  be  permanent,  or  that  some 
movement  was  anticipated  in  the  direction  of  business  extension 
which  would  render  it  wise  to  do  away  with  the  restriction. 

The  giving  of  this  evidence  does  not  in  any  way  impeach  the 
right  of  the  municipality  to  pass  the  by-law,  and  would  only 
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be  ascribing  to  the  city  council  sufficient  wisdom  to  keep  pace 
with  the  changing  requirements  of  the  different  parts  of  the 
city.  The  cases  cited  by  counsel  for  the  respondents  as  to  the 
reluctance  of  the  Court  to  interfere  with  by-laws  properly  passed 
and  within  the  competence  of  the  council,  are,  in  my  view,  quite 
consistent  with  the  position  which  I think  this  claimant  can, 
in  this  view,  take  before  the  arbitrator. 

It  follows  from  the  above  that  the  arbitrator  should,  if  by-law 
5545  is  set  up  by  the  city  as  affecting  this  land,  hear  any  evi- 
dence to  shew:  (1)  that  conditions  may  change  and  that  the 
by-law  may  be  repealed;  and  (2)  that  when  passed  it  was  in- 
tended to  be  only  temporary  or  limited  in  its  operation — provided 
that  this  evidence  bears  upon  the  potential  use  of  the  lands,  as  I 
think  it  does.  The  general  scheme  was  widening  St.  Clair 
avenue  by  expropriating  this  seventeen-foot  strip  and  payment 
of  the  value  of  the  land  to  the  land-owners.  In  anticipation  of 
this,  it  is  asserted,  by-law  5545  was  passed  to  prevent  build- 
ings being  erected  on  the  seventeen-foot  strip  meanwhile.  If 
that  was  its  sole  purpose,  then,  I think,  it  became  part  of  the 
general  scheme  and  should  be  so  treated.  If  it  is  not  part  of 
the  expropriating  machinery  as  such,  it  is  part  of  the  plan 
adopted,  of  which  it  and  the  valuation  of  the  lands  by  arbitration 
were  essential  factors.  I see  difficulties  in  the  way  of  holding 
that  by-law  No.  5545  should  be  treated  as  part  of  the  expro- 
priation proceedings.  But  in  this  case  it  makes  little  difference 
in  the  result.  It  is,  of  course,  accepted  law  that  the  value  of 
the  land  to  the  expropriating  body  cannot  be  included  as  an 
element  in  the  compensation.  But,  on  the  other  hand,  that 
authority  ought  not  to  be  able,  by  the  exercise  of  its  other 
powers  immediately  prior  to  the  taking,  to  reduce  the  value  of 
what  it  seeks  and  intends  to  acquire  and  of  which  it  is  contem- 
plating expropriation. 

I . have  not  been  able  to  find  any  English  or  Canadian  de- 
cision exactly  in  point.  Gough  v.  Mayor,  etc.,  of  Liverpool 
(1891),  65  L.T.R.  512,  depends  somewhat  upon  special  legis- 
lation ; but  in  it  the  order  of  the  grand  jury  for  the  demolition 
of  the  houses  under  the  expropriating  Act  was. held  inadmis- 
sible. 
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In  In  re  Lucas  and  Chesterfield  Gas  and  Water  Board,  [1909] 
1 K.B.  16,  which  was  much  relied  on  by  the  appellant,  the 
opinion  is  expressed  that,  where  a public  body  has  obtained 
authority  to  expropriate  land,  the  special  adaptability  of  which 
depends  upon  the  consent  of  the  public  body,  the  latter  cannot 
eliminate  from  consideration  by  the  arbitrator  that  element  of 
special  adaptability,  by  asserting  that  it  can  and  will  refuse 
its  cogent.  I do  not  think  that  this  case  goes  so  far  as  to  disable 
a public  body  from  asserting  in  an  arbitration  those  private 
rights  which  it  possesses.  But  it  is  authority  for  the  proposi- 
tion that  those  private  rights  which  may  give  it  a commanding 
position  when  the  matter  comes  to  be  dealt  with  practically, 
cannot  be  set  up,  if  a market  exists,  though  it  be  limited  in 
extent,  as  destroying  the  natural  adaptability  of  the  site  so  that 
the  arbitrator  cannot  consider  the  possibility  of  those  rights 
being  reasonably  used  to  promote,  instead  of  to  defeat,  the  sug- 
gested use  of  the  land. 

The  Canadian  case  which  comes  nearest  to  the  point  is  In  re 
Brown  and  City  of  Owen  Sound  (1907),  14  O.L.R.  627,  where 
the  inclusion  of  the  closing  of  a street  in  a general  scheme  was 
held  not  to  defeat  the  land-owner’s  claim  for  compensation 
unaffected  by  the  benefit  which  the  whole  scheme  conferred 
upon  her  lands.  Mr.  Justice  Mabee  there  said,  at  p.  629:' “In 
so  far  as  the  respondent  was  concerned,  the  ‘contemplated  work’ 
was  the  closing  of  the  road.  This  was  part  of  the  general  scheme, 
and  was  necessary  for  the  Carney  company’s  works,  and  it 
seems  impossible  to  believe  that  the  corporation  could,  in  effect, 
deprive  the  respondent  of  her  right  to  compensation  by  including 
the  proposal  to  close  the  road  in  the  bonus  by-law.  ’ ’ 

The  rule  which  excludes  evidence  of  the  rise  in  value  caused 
by  the  particular  scheme  under  which  the  compulsory  powers 
are  exercised,  ought  equally  to  prevent  evidence  of  the  loss  of 
value  caused  by  the  same  scheme.  As  Mr.  Justice  Duff  puts 
it  in  Cunard  v.  The  King,  43  S.C.R,  88,  at  p.  100:  “The  cir- 
cumstance that  it  is  so  required”  (for  a public  purpose)  “is 
not  to  enter  into  the  computation  of  value  as  either  enhancing 
or  diminishing  it.” 

A case  in  Pennsylvania,  South  Tivelfth  Street,  217  Pa.  St.  362, 
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was  decided  in  1907,  under  circumstances  very  closely  resemb- 
ling those  in  this  case.  In  that  State  they  have  a system  of 
plotting  and  placing  streets  in  city  plans  prior  to  the  condem- 
nation of  the  land  for  that  purpose,  which  plotting  is  not  in 
itself  a taking  of  the  land.  A street,  South  Twelfth  street,  was 
ordained,  plotted,  and  placed  on  the  city  plan  in  1870,  and  it 
was  urged  that,  the  claimant  having  purchased  the  property 
subject  to  this  so-called  restriction,  the  jury  were  bound  to  con- 
sider the  value  as  in  the  open  market,  but  subject  to  the  restric- 
tion just  mentioned.  The  Supreme  Court  of  Pennsylvania, 
affirming  the  decision  of  the  trial  Judge,  held  that  the  jury 
were  not  so  bound.  Mr.  Justice  Stewart,  in  delivering  judg- 
ment, said  (p.  366)  : “ Equally  untenable  is  the  other  position 
taken,  viz. : that  if  the  true  measure  of  compensation  be  the 
market  value  of  the  land  when  taken,  the  fact  that  no  compen- 
sation could  be  recovered  for  the  removal  of  any  buildings 
erected  on  the  bed  of  the  proposed  street  after  the  same  had 
been  plotted,  is  to  be  considered  as  a circumstance  affecting 
such  market  value.  This  is  simply  asserting  the  right  of  con- 
fiscation in  a modified  form,  only  feebly  disguised.  By  reason 
of  the  plotting  the  owner  is  virtually  denied  the  privilege  of 
building  on  his  land,  and  it  is  argued  that  with  this  privilege 
extinguished  the  land  would  have  a much  reduced  value  in  the 
estimation  of  the  average  buyer.  Of  course,  it  would.  But 
who  is  responsible  for  this  reduction?  Not  the  owner;  the  im- 
pairment of  value  resulted  from  nothing  he  had  done,  but  as 
the  immediate  consequence  of  the  steps  taken  by  the  munici- 
pality towards  the  appropriation,  in  invitum,  of  the  owner’s 
land.  In  the  present  case  it  is  quite  clear  that  without  the 
right  to  build  upon  the  land,  this  narrow  strip,  sixty  feet  wide, 
located  as  it  is,  would  be  of  little  if  any  value,  This  is  the  con- 
tention, that  the  municipality,  in  the  furtherance  of  public 
ends,  having  stripped  the  land  of  nearly  its  entire  value,  now 
when  it  seeks  to  accomplish  fully  its  purposes  in  connection 
therewith,  is  to  be  allowed  to  acquire  the  land  by  paying  a sum 
measured  by  the  little  value  the  municipality  has  left  in  it. 
Such  a result  would  be  a travesty  on  the  constitutional  pro- 
vision which  requires  in  all  such  cases  just  compensation  to  be 
made  for  the  property  taken  . . . 
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In  this  view  I quite  agree.  I think  the  constitutional  pro- 
vision referred  to  in  that  judgment  is  no  wider  than  is  our 
statute.  The  decision  goes  farther  than  it  is  necessary  in  this 
case.  There  the  plotting  was  in  1870.  Here  it  was  done  just 
before  expropriation  proceedings  were  begun. 

If  the  City  of  Toronto  sets  up  this  by-law  as  a valid  exercise 
of  its  powers,  and  its  effect  as  reducing  the  value  of  the  land 
to  the  claimant,  I think  the  latter  ought  to  he  allowed  to  object 
to  its  admissibility  or  its  effect  as  infringing  the  rule  I have 
quoted,  and,  if  necessary,  to  prove  that  it  was  not  really  an 
independent  legislative  act,  if  that  is  important,  but  had  an 
intimate  connection  with,  and  was  really  part  of,  the  scheme 
for  widening  St.  Clair  avenue.  In  view  of  what  was  stated 
during  the  argument,  the  City  of  Toronto  should,  however,  have 
the  right  to  offer  evidence  to  shew,  if  they  can,  that  Mr.  Forman 
was  mistaken  in  his  evidence  upon  this  point. 

The  claimant  did  not  contend  that  the  by-law  in  itself  was 
such  an  exercise  of  the  powers  as  required  the  City  of  Toronto 
to  make  compensation  for  injuriously  affecting  this  land;  and, 
therefore,  it  is  not  necessary  to  consider  the  question. 

Upon  the  whole,  I think  the  proper  disposition  to  make  of 
this  case  is  to  allow  the  appeal  and  to  set  aside  the  award  and 
refer  the  matter  back  to  the  arbitrator  to  be  dealt  with  by  him 
in  the  light  of  this  judgment.  I agree  entirely  with  the  remarks 
quoted  by  him  from  the  judgment  of  Meredith,  C.J.,  in  Toronto 
E.  W.  Co.  v.  City  of  Toronto,  13  O.L.R.  532,  but  I do  not  think 
that  they  are  in  any  way  inconsistent  with  the  views  I have 
expressed. 

The  respondents  should  pay  the  costs  of  the  appeal. 

Garrow  and  Magee,  JJ.A.,  concurred. 
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[IN  THE  COURT  OF  APPEAL.] 

Rex  v.  Bachrack  et  al. 

Criminal  Law — Conspiracy  to  Procure  Abortion — -Form  of  Indictment — 
Sufficiency — Criminal  Code,  secs.  303,  852 — Conspiracy  to  Procure 
Abortion  in  Ontario  — Finding  of  Jury  ■ — ■ Subsequent  Procurement 
Abroad — Evidence — Admissibility — Conspiracy  to  do  a Wrong  beyond 
Jurisdiction  of  Courts  of  Province. 

The  prisoners  were  indicted  for  that  they  did,  at  a place  in  the  Province 
of  Ontario  and  in  a given  month,  conspire,  combine,  confederate,  and 
agree  together  to  commit  a certain  indictable  offence,  to  wit,  the  crime 
■of  abortion,  by  then  and  there  conspiring,  combining,  confederating,  and 
agreeing  together  to  procure  the  miscarriage  of  a certain  woman  (naming 
her),  thereby  committing  an  indictable  offence,  contrary  to  the  Criminal 
Code: — - 

Held,  that  the  form  of  the  indictment  was  sufficient:  Criminal  Code,  secs. 

303,  852;  Regina  v.  Rowlands  (1851),  17  Q.B.  671. 

Held,  also,  that  the  finding  of  the  jury  that  the  prisoners  conspired  to 
procure  the  abortion  in  the  Province  of  Ontario  was  warranted  by  the 
evidence:  there  was  evidence  upon  which  any  jury  might  find  that  the 
prisoners  had  conspired  to  procure  the  abortion  in  Ontario;  but,  finding 
it  difficult  to  do  so  there,  went  to  a foreign  country. 

And  held,  that  evidence  of  what  took  place  in  the  foreign  country  in  fur- 
therance of  the  conspiracy  was  properly  admitted. 

Crown  case  reserved  'by  Denton,  Jun.  Co.  C.J.,  as  follows: — 
This  case  came  on  for  trial  before  me,  sitting  as  Chairman 
of  the  'Court  of  General  Sessions  for  the  County  of  York,  with  a 
jury,  on  the  20th,  21st,  22nd,  and  23rd  days  of  May,  1912.  John 
Willis  was  acquitted  and  Julius  Bachrack  and  Emmanuel  Bach- 
rack  were  convicted  upon  the  following  indictment,  which  the 
grand  jury  had  found  on  the  11th  day  of  March,  1912,  the  in- 
dictment having  been  preferred  with  my  consent  in  writing,  as 
acting  Chairman  of  the  said  General  Sessions : — 

“That  Julius  Bachrack,  Emmanuel  Bachrack,  and  John 
Willis,  at  the  city  of  Toronto,  in  the  county  of  York,  in  or 
about  the  month  of  November  in  the  year  of  our  Lord  one 
thousand  nine  hundred  and  eleven,  did  conspire,  combine,  con- 
federate, and  agree  together  to  commit  a certain  indictable 
offence,  to  wit,  the  crime  of  abortion,  by  then  and  there  con- 
spiring, combining,  confederating,  ,and  agreeing  together  to  pro- 
cure the  miscarriage  of  a certain  woman  named  Maud  McComb, 
thereby  committing  an  indictable  offence,  contrary  to  the  Crim- 
inal Code.” 
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Particulars  were  demanded  by  counsel  for  the  accused  on 
the  13th  day  of  March,  A.D.  1912,  as  follows:— 

(1)  Particulars  of  the  overt  acts  of  the  several  accused  re- 
lied on  by  the  Crown  to  prove  the  existence  of  the  conspiracy 
charged. 

(2)  Particulars  of  the  place  where  the  indictable  offence 
referred  to  in  the  said  indictment  was  committed  or  was  to  be 
committed,  and  particularly  whether  the  place  relied  upon  was 
or  is  wdthin  the  Province  of  Ontario  or  the  Dominion  of  Canada. 

(3)  Particulars  of  the  place  or  places  and  time  or  times 
when  the  alleged  unlawful  conspiracy  or  agreement  was  entered 
into,  and  whether  within  the  Province  of  Ontario  or  the  Do- 
minion of  Canada,  or  not. 

Subsequently  a motion  was  made  for  an  order  directing  the 
Crown  to  furnish  such  particulars,  but  before  the  return  of 
the  motion  the  particulars  hereinafter  set  out  were  furnished 
by  the  Crown,  which,  in  the  exercise  of  my  discretionary  powers, 
I ruled  to  be  sufficient'. 

The  particulars  served  in  writing  by  the  Crown  upon  the 
counsel  for  the  accused  were  as  follows : — 

“In  answer  to  the  demand  for  particulars  dated  the  13th 
March,  1912,  by  the  defendants’  solicitors  herein,  the  follow- 
ing, among  other  facts,  will  be  relied  upon  at  the  trial  hereof  in 
support  of  the  case  of  the  Crown : — 

“ (1)  The  intercourse  between  the  defendant  Julius  Bachrack 
and  Maud  McComb  in  the  month  of  November,  1911,  at  the 
city  of  Ottawa. 

“ (2)  The  condition  of  pregnancy  of  the  said  Maud  McComb 
thereafter. 

“ (3)  The  joint  actions  of  the  three  defendants  in  the  city  of 
Toronto  in  providing  pills,  tea,  and  medicines  to  produce  abor- 
tion. 

“ (4)  The  visits  to  Dr.  Pish  of  the  defendants  Emmanuel  and 
Julius  Bachrack  to  request  him  to  perform  an  operation  on  the 
said  Maud  McComb  to  procure  an  abortion,  and  the  introduc- 
tion of  a strange  woman  to  her  by  them  to  take  her  to  Dr.  Fish. 

“(5)  The  fact  that  the  defendant  Julius  Bachrack  and  the 
defendant  John  Willis  accompanied  the  said  Maud  McComb  to 

3 — 28  o.lr. 
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Buffalo,  and  their  efforts  to  secure  the  operation  there,  and 
their  subsequent  visit  to  Rochester,  where  the  operation  was 
performed. 

“ (6)  The  payment  of  $25  to  the  said  Maud  McOomb  to  have 
the  operation  performed  in  the  city  of  Toronto. 

“(7)  The  fact  that  the  defendants  accompanied  the  said 
Maud  McComb  to  Hamilton  and  had  Dr.  Mullen  called  to  attend 
her. 

‘ ‘ The  above  are  the  facts  to  be  relied  upon  by  the  Crown,  in 
addition  to  such  evidence  in  support  thereof  as  may  be  adduced 
generally  to  prove  the  same.” 

After  these  particulars  had  been  given,  and  before  plead- 
ing, counsel  for  the  accused  filed  a demurrer  in  the  following 
form  (omitting  the  preliminary  recital)  • — 

“ Julius  Bachrack,  Emmanuel  Bachrack,  and  John  Willis  say 
that  they  are  not  guilty  of  the  alleged  offences  in  the  indict- 
ment charged. 

“And  for  a further  plea,  nevertheless,  say  that  our  Lord 
the  King  ought  not  further  to  prosecute  them  by  reason  of 
the  premises  in  the  said  indictment  mentioned,  because  the 
said  indictment  and  the  matters  therein  contained  are  not  suffi- 
cient in  law  to  compel  the  said  accused  to  answer  thereto,  and 
they  state  and  shew  to  the  Court  here  the  following  causes  for 
demurrer  to  the  said  indictment,  that  is  to  say: — 

“The  said  indictment  does  not  sufficiently  shew  where  any 
indictable  offence,  which  the  Crown  desires  to  charge  as  the 
indictable  offence  which  the  accused  conspired  and  agreed  to 
commit,  was  committed  within  the  Province  of  Ontario,  or  even 
within  the  Dominion  of  Canada,  and  the  said  indictment  is  bad 
at  law,  in  that  it  does  not  charge  that  such  indictable  offence  as 
the  Crown  desires  to  allege  was  committed  or  was  contemplated 
or  intended  or  agreed  to  be  committed  within  the  jurisdiction 
of  the  said  Court  in  which  the  said  indictment  was  preferred 
and  found. 

‘ ‘ The  said  indictment  does  not  disclose  any  indictable  offence 
at  law. 

“The  said  Court  has,  for  the  reason  above  set* out,  no  jurisdic- 
tion to  try  the  said  indictment. 

“And  this  the  accused  are  ready  to  verify. 
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‘'Wherefore  the  said  accused  pray  judgment,  and  that  by  the 
said  Court  here  they  may  be  dismissed  and  discharged  from  the 
said  premises  in  the  said  indictment  specified,  and  so  forth;  and 
in  default  thereof  that  the  said  accused  may  be  allowed  to  plead 
over  to  the  said  indictment.’’ 

This  demurrer  came  on  for  argument  on  the  21st  day  of 
March,  1912  and  I gave  judgment  on  the  25th  day  of  March, 
1912,  holding  that  the  indictment,  read  in  connection  wtih  the 
particulars  thereof  delivered,  sufficiently  charged  an  indictable 
offence. 

The  accused  were  then  allowed  to  plead  over,  and  pleaded 
“not  guilty.” 

As  John  Willis  was  acquitted,  this  reserved  case  deals  only 
with  Julius  Bachrack  and  Emmanuel  Bachrack. 

Counsel  for  the  accused  has  requested  me  to  reserve  a case, 
not  only  as  to  the  judgment  I gave  upon  the  demurrer,  but  also 
upon  the  points  hereafter  detailed,  which  arose  in  the  consider- 
ation of  the  evidence.  1 

It  was  objected  by  counsel  for  the  accused  that,  even  if  the 
indictment  was  good,  as  I had  ruled,  in  any  event  evidence 
could  not  be  admitted  of  any  agreement  to  go  to  the  United 
States  for  the  purpose  of  having  an  operation  for  the  purpose 
of  an  abortion  performed  there,  or  of  any  acts  that  took  place 
in  the  United  States,  or  of  the  operation  that  was  alleged  to  have 
been  performed  there,  these  not  being  as  alleged  in  furtherance 
of  the  evidence  of  conspiracy  to  procure  the  commission  of  the 
unlawful  act  in  Canada,  but  subsequent  thereto,  and  relating  to 
a matter  not  within  the  jurisdiction  of  our  Courts. 

It  was  also  urged  by  counsel  for  the  accused,  having  regard 
to  the  evidence  of  Dr.  Mullen,  that  this  evidence  could  not  be 
admitted,  it  having  relation  to  acts  and  declarations  after  the 
event  conspired  for  had  happened,  and  that  these  acts  and 
declarations  were  not  receivable  in  evidence,  since  they  could 
not  be  in  furtherance  of  the  conspiracy  charged.  I ruled  on 
this  branch  of  the  case  that  declarations  of  the  accused  were 
always  evidence  against  the  person  who  made  them,  but  that 
the  acts  and  declarations  of  one  conspirator  at  this  stage  of  the 
case  were  not  evidence  against  his  co-conspirator,  and  the  witness 
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was  warned  to  confine  his  evidence  to  snch  declarations  as  im- 
plicated only  the  person  making  them. 

Rex 

V. 

Bachrack. 

At  the  request  of  counsel  for  the  accused,  I have  reserved 
for  the  consideration  of  the  Court  of  Appeal  for  the  Province  of 
Ontario  the  following  questions  of  law  arising  upon  the  demurrer 
and  upon  the  evidence : — 

First,  W’as  I right  in  overruling  the  demurrer  and  in  holding 
that  the  indictment  was  good  in  law,  and  did  sufficiently  charge 
an  indictable  offence,  and  that  the  offence  charged  in  the  said 
indictment  and  in  the  particulars  was  within  the  jurisdiction 
of  the  Court  in  the  Province  of  Ontario  in  which  the  said  indict- 
ment was  preferred? 

Second,  was  I right  in  admitting  the  evidence  of  the  agree- 
ment to  go  to  the  United  States  for  the  purpose  of  having  an 
operation  performed  there  and  of  the  occurrences  in  Buffalo 
and  Rochester  outlined  in  the  evidence  of  Maud  MeComb  ? 

Third,  was  I right  in  admitting  the  evidence  (restricted  in 
the  manner  above  stated)  of  Dr.  Mullen  as  to  acts  and  declar- 
ations of  the  accused? 

Fourth,  in  case  your  Honourable  Court  should  be  of  opinion 
that  the  evidence  referred  to  in  the  second  and  third  questions  or 
any  part  thereof  was  improperly  admitted,  was  any  substantial 
wrong  or  miscarriage  of  justice  thereby  occasioned  on  the  trial, 
as  called  for  by  sec.  1019  of  the  Criminal  'Code? 

November  26,  1912.  The  case  was  heard  by  G-arrow,  Mac- 
laren,  Meredith,  Magee,  and  Hodgins,  JJ.A. 

H.  H.  Dewart,  K.C.,  for  the  defendants.  The  indictment  is 
bad  as  charging  a conspiracy  to  commit  an  offence  in  the  United 
States,  and  is  not  within  the  jurisdiction  of  our  Courts.  The 
indictable  offence  which  the  parties  are  charged  with  conspiring 
to  commit  must  be  an  offence  indictable  in  Canada,  Procuring 
an  abortion  in  the  United  States  is  not  an  indictable  offence  in 
Canada.  See  secs.  653,  656,  888,  974,  976,  and  977  of  the  'Crim- 
inal Code;  Regina  v.  Bernard  (1858),  1 F.  & F.  240;  Regina 
v.  Kohn  (1864),  4 F.  & F.  68.  The  particulars  of  the  indict- 
ment here  sever  the  charge  into  its  threefold  character,  all  im- 
properly charged  in  one  count,  because  each  is,  if  at  all,  the  sub- 
ject of  a separate  conspiracy:  (1)  conspiracy  to  commit  abortion 
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in  Toronto;  (2)  conspiracy  to  commit  abortion  in  Buffalo;  (3) 
conspiracy  to  commit  abortion  in  Rochester.  The  indictment 
is  clearly  bad:  Bex  v.  Walkem  (1908),  14  Can.  Crim.  Cas.  122, 
at  p.  132.  Conspiracy  to  procure  an  abortion,  is  not  indictable. 
There  is  no  crime  of  abortion,  and  the  added  words  in  the  in- 
dictment, “to  procure  the  miscarriage  of  a woman,”  do  not 
help.  Abortion  may  be  perfectly  legal  under  certain  circum- 
stances. The  offence  in  sec.  303  of  the  Code  is:  with  intent  to 
procure  miscarriage,  either  unlawfully  to  administer  or  cause  to 
be  taken  a drug  or  noxious  thing  or  unlawfully  to  use  an  in- 
strument, etc.  These  essential  ingredients  of  the  offence  must 
be  charged  in  the  indictment:  Bex  v.  Goodfellow  (1906),  11 
O.L.R,  359,  10  Can.  Crim.  Cas.  424;  Ex  p.  0 ’Shaughnessy 
(1904),  8 Can.  Crim.  Cas.  136 ; Begina  v.  Cameron  (1898),  2 Can. 
Crim.  Cas.  173,  at  pp.  174,  175;  Taschereau  on  the  Criminal 
Code,  ed.  of  1893,  pp.  675,  678;  Begina  v.  James  (1871),  12  Cox 
C.C.  127;  Begina  v.  Norton  (1886),  16  Cox  C.C.  59;  Stroud’s 
Judicial  Dictionary,  2nd  ed.,  vol.  3,  p.  2248 ; Bex  v.  Cook  (1909), 
19  O.L.R.  174.  The  evidence  of  the  agreement  to  go  to  the 
United  States  and  of  the  occurrences  in  Buffalo  and  Rochester 
was  improperly  admitted:  Makin  v.  Attorney-General  for  New 
South  Wales,  [1894]  A.C.  57;  Begina  v.  Debruiel  (1861),  11 
Cox  C.C.  207;  Begina  v.  Ellis,  [1899]  1 Q.B.  230,  19  Cox  C.C. 
210,  at  pp.  216,  217 ; Phipson  on  Evidence,  4th  ed.,  p.  45;  Price 
v.  Worwood  (1859),  4 H.  & N.  512,  514;  Begina  v.  Boulton 
(1871),  12  Cox  C.C.  87,  at  p.  92;  Begina  v.  Bowlands  (1851),  5 
Cox  C.C.  436,  497,  17  Q.B.  671;  Begina  v.  Holt  (1860),  1 Bell 
C.C.  280.  Dr.  Mullen’s  evidence  was  clearly  inadmissible. 
Declarations  made  by  confederates  after  the  event  cannot  be  in 
furtherance  of  the  common  purpose,  and  must,  therefore,  be 
rejected:  Wright’s  Criminal  Conspiracies,  ed.  of  1887,  p.  217; 
Begina  v.  Blake  (1844),  6 Q.B.  126;  Wright  v.  Tatham  (1838), 
5 Cl.  & F.  670,  at  p.  689;  Heine  v.  Commonwealth  (1879),  91 
Pa.  St.  145;  Patton  v.  State  of  Ohio  (1856),  6 Ohio  St.  467.  As 
to  any  substantial  wrong  having  been  done,  see  Allen  v.  The 
King  (1911),  18  Can.  Crim.  Cas.  1,  and  Bex  v.  Sunfield  (1907), 
15  O.L.R.  252. 

J.  B . Cartwright,  K.C.,  and  E.  Bayly , K.C.,  for  the  Crown. 
No  fault  can  rightly  be  found  with  the  form  of  the  indictment. 
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It  charges  the  accused  with  the  “ crime  of  abortion.”  The 
Code  specifies,  in  sec.  303,  what  the  crime  of  abortion  is.  There 
can  be  no  doubt  thajt  the  accused  received  ample  notice  of  what 
they  were  charged  with.  The  evidence  of  the  agreement  to  go 
to  the  United  States  for  the  purpose  of  committing  the  offence 
was  rightly  admitted:  Regina  v.  Rohn,  4 F.  & F.  68.  The  jury 
found  that  the  prisoners  conspired  to  procure  an  abortion  in  this 
Province.  The  evidence  shewed  that  what  the  prisoners  did  was 
all  part  of  one  criminal  scheme,  and  so  the  evidence  was  properly 
admitted,  both  in  regard  to  what  had  taken  place  before  and 
after  the  event:  Wright’s  Criminal  Conspiracies,  p.  216;  Arch- 
bold’s  Criminal  Pleading,  24th  ed.,  pp.  1410  to  1418. 

Dewart,  in  reply.  There  is  nothing  in  sec.  852  of  the  Code 
that  overrides  the  rule  that  the  offence  must  he  charged  in  the 
indictment. 

January  15,  1913.  The  judgment  of  the  Court  was  delivered 
by  Meredith,  J.A. : — The  objections,  made  here,  to  this  convic- 
tion, technical  as  well  as  substantial,  seem  to  me  to  be  quite 
without  weight. 

The  form  of  the  indictment  is,  in  my  opinion,  quite  sufficient ; 
it  charges  the  prisoners  with  having  conspired  to  commit  “an 
indictable  offence,  ” “ the  crime  of  abortion ; ’ ’ and  the  law  makes 
very  plain  what  the  indictable  crime  of  abortion  is : see  sec.  303 
of  the  Criminal  Code. 

“Every  count  of  an  indictment  shall  contain,  and  shall  be 
sufficient  if  it  contains,  in  substance,  a statement  that  the 
accused  has  committed  some  indictable  offence  therein  specified. 

“Such  statement  may  be  made  in  popular  language  without 
any  technical  averments  or  any  allegations  of  matter  not  essen- 
tial to  be  proved. 

“ Such  statement  may  be  in  the  words  of  the  enactment  des- 
cribing the  offence  or  declaring  the  matter  to  be  charged  to  be 
an  indictable  offence,  or  in  any  words  sufficient  to  give  the 
accused  notice  of  the  offence  with  which  he  is  charged.” 

These  are  the  provisions  of  the  Criminal  Code,  sec.  852,  ex- 
pressing the  modern  reasonable  and  sensible  rule  as  to  plead- 
ings; and,  under  it,  the  objection  to  the  form  of  the  proceeding 
seems  to  me  to  be  plainly  untenable;  as  I think  it  would  also 
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have  been  under  earlier  methods : see  Regina  v.  Rowlands,  17  O*  A- 

Q.B.  671. 

Then,  in  regard  to  matters  of  substance,  it  was  contended  R®x 
for  the  prisoners  : that  they  were  charged  with  a conspiracy  to  Bachrack. 
do  an  act  beyond  the  jurisdiction  of  the  Courts  of  this  Province ; Meredith." j. a. 
and  that  that  was  no  crime;  or,  if  that  were  not  so,  then  all 
evidence  of  attempts  to  commit,  and  of  the  commission  of,  the 
act  beyond  such  jurisdiction,  was  irrelevant,  and  so  had  been 
wrongly  admitted,  to  the  prisoners’  prejudice. 

But  this  contention  I am  unable  to  consider  right  in  fact, 
in  law,  or  in  logic. 

The  jury  have  found,  upon  evidence  quite  sufficient  to  war- 
rant the  finding,  that  the  prisoners  conspired  to  procure  the 
abortion  in  this  Province. 

If  that  had  not  been  so,  the  question  would  have  arisen 
whether  a conspiracy  to  do  a wrong,  or  commit  that  which  would 
be  a crime  if  committed  in  the  country  whore  the  conspiracy 
was  hatched,  could  be  there  punished  if  the  act  were  to  be 
done  in  some  other  country. 

The  law  would  be  lame  if  it  were  powerless  to  reach  con- 
spirators so  long  as  they  took  care  to  agree  to  carry  into  effect 
their  wrongs  beyond  the  borders  of  the  country  in  which  they 
conspired  to  do  the  wrongs.  It  must  be  borne  in  mind  always 
that  the  crime  of  conspiracy  may  be  complete  without  any  thing 
having  been  done  to  carry  it  out.  And  the  cases,  as  far  as 
they  go,  are  against  the  contention  for  the  prisoners;  these 
cases  were  dealt  with  in  the  case  of  Regina  v.  Connolly  and 
McGreevy  (1894),  25  O.R.  151,  to  some  extent,  and  were  all, 
as  far  as  I know,  referred  to  and  discussed  on  the  argument  here ; 
see  also  Commonwealth  v.  Corlies  (1869),  8 Phila.  (Pa.)  450; 
and  Ex  p.  Rogers  (1881),  10  Tex.  App.  655,  referred  to  in  the 
Cyclopaedia  of  Law  and  Procedure  (“Oyc.”)  vol.  8,  p.  687.  But 
it  will  be  time  enough  to  consider  this  interesting  question  when 
it  has  to  be  considered. 

The  latter  part  of  the  contention  I am  now  dealing  with 
seems  to  me  to  disregard  the  fact  that,  if  the  law  were  as  con- 
tended for,  there  would  yet  be  two  things  to  be  proved:  (1)  a 
conspiracy  to  do  the  act;  and  (2)  to  do  it  within  the  jurisdiction; 
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and  so  the  evidence  as  to  what  took  place  without  the  jurisdiction 
might  be  the  best  of  evidence  for  the  Crown  on  the  first  ques- 
tion ; as  well  as  helpful  to  the  prisoners  on  the  question  of  the 
place  where  the  thing  was  to  be  done.  The  prisoners  Wholly 
denied  any  conspiracy  to  procure  an  abortion;  what  took  place  in 
the  State  of  New  York  was  the  strongest  kind  of  evidence  that 
they  were  guilty  of  such  a conspiracy ; and  the  prosecution,  giv- 
ing it  for  that  purpose,  had  to  take  the  chances  of  its  effect  as 
to  the  place  where  the  wrong  was  to  be  done ; chances  which,  in 
view  of  what  was  proved  to  have  taken  place  in  this  Province, 
might  confidently  be  taken.  There  was  evidence  upon  which  any 
jury  might  find  that  the  prisoners  had  conspired  to  procure  the 
abortion  in  Toronto ; but,  finding  it  difficult,  if  not  impossible,  to 
succeed  in  their  nefarious  design  there,  went  further  afield. 

Beside  this,  the  things  proved  were  all  part  of  the  one  crim- 
inal plan ; and  I know  of  no  reason  why  the  whole  story  may 
not  be  told,  although  it  involve  other  crimes,  or  things  which  are 
not  crimes.  If  one  set  out  to  commit  murder  and  arson,  or  the 
murder  of  more  than  one  person,  and  does  it,  may  not  the  whole 
story  be  told  in  evidence? 

So,  too,  in  regard  to  the  last  point — evidence  of  what  took 
place  after  the  abortion — it  was  all  part  performance  of  the  one 
conspiracy ; the  care  of  the  woman  immediately  after  the  crim- 
inal act  was  necessary  for  the  fulfillment  of  their  design  to  do  the 
wrong  and  escape  detection  and  punishment. 

I would  answer  the  first  three  questions  in  the  affirmative, 
and  confirm  the  conviction. 


Judgment  accordingly. 
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[MIDDLETON,  J.] 

Re  City  of  Toronto  Plan  M.  188. 


1913 


Jan  . 21. 


Highway — Dedication — Acceptance — Plan  — Registration  — Consent  under 
Seal  of  Municipal  Corporation — Surveys  Act,  1 Geo.  V.  ch.  42,  see.  44, 
sub-sec.  6 — Amendment  by  2 Geo.  V.  ch.  17,  sec,  32 — Assumption  of 
Highway  for  Public  Use — Subsequent  By-laws — Mortgages — Tax  Sale 
— Title  of  Municipality — Motion  to  Amend  Plan  by  Closing  Highway 
— Registry  Act,  10  Edw.  VII.  ch.  60,  sec.  85 — Land  Titles  Act,  1 Geo . 
V.  ch.  28,  sec.  110. 

Upon  an  application,  under  the  Registry  Act,  10  E'dw.  VII.  ch.  60,  sec. 
85,  or  the  Land  Titles  Act,  1 Geo.  V.  ch.  28,  sec.  110,  to  amend  plan  M. 
188  (City  of  Toronto),  registered  in  the  Land  Titles  office  on  the  29th 
April.  1893,  by  closing  S.  avenue  thereon,  and  opening,  in  lieu  thereof,  a 
new  street,  and  by  closing  B.  avenue,  and  opening,  in  lieu  thereof,  a new 
street,  it  appeared  that  B.  avenue  had  been  conveyed  to  the  municipality 
as  a highway,  and  the  municipality  had  taken  it  over  as  a highway  and 
constructed  a sewer  therein: — ■ 

Held,  that  the  statutes  had  no  application  to  B.  avenue,  and  that  it  could 
be  closed  only  by  appropriate  action  on  the  part  of  the  municipality. 

The  piece  of  land  shewn  as  constituting  S.  avenue  upon  plan  M.  188  was 
a strip  running  across  the  entire  plan,  49  feet  wide,  immediately  to  the 
south  of  a strip  shewn  as  10  feet  wide,  the  southern  boundary  of  which 
was  said  to  be  the  south  limit  of  the  subdivision  contained  in  registered 
plan  60  E.,  upon  which  Was  written,  “Dedicated  by  plan  in  registry  office 
to  widen  S.  avenue.”  Upon  the  face  of  this  plan  the  Master  of  Titles 
bad  noted:  “!For  consent  of  city  to  S.  avenue  being  only  59  feet  wide, 
vide  No.  19403.”  Plan  62  E.  in  the  registry  office  was  registered  on  the 
12th  March,  1890.  It  was  a plan  of  a subdivision  of  a parcel  immedi- 
ately to  the  north  of  the  parcel  subdivided  by  plan  M.  188.  Along  the 
southerly  boundary  of  the  land  shewn  on  this  plan,  there  was  a one- 
foot  reserve,  running  from  the  west  of  the  entire  parcel  to  the  rear  bound- 
ary of  lot  55  on  L.  avenue.  North  of  this  there  was  shewn  a lane  9 feet 
wide.  The  instrument  19403  was  a copy  of  the  plan  registered  by  the 
(Master  of  Titles  as  M.  188.  The  strip  to  the  north  was  shewn  upon  it, 
not  as  a ten-foot  extension  of  S.  avenue,  but,  as  indicated  on  plan  60  E., 
as  a nine-foot  lane  and  a one-foot  reservation.  Attached  to  this  plan 
was  a memorandum,  signed  by  the  Mayor,  Treasurer,  and  Clerk  of  the 
City  of  Toronto,  and  under  the  corporate  seal,  stating:  “The  consent  of 
the  Corporation  of  the  City  of  Toronto  is  hereby  given  to  the  registration 
of  this  plan,  shewing  S.  avenue  as  having  a width  throughout  of  59 
feet ; . and  the  said  avenue  is  accepted  as  a public  highway.” 

The  boundaries  indicated  by  the  plan  and  the  consent  included  the  whole 
of  S.  avenue  as  shewn  upon  plan  M.  188,  and  the  whole  of  the  ten-foot 
strip  to  its  north,  and  other  parcels  necessary  to  unite  this  new  section 
of  the  street  with  the  portion  shewn  on  another  plan,  No.  685 : — 

Held,  upon  the  evidence,  that,  either  by  dedication  or  by  virtue  of  a tax 
sale,  the  municipality  had  title  to  the  10  feet  necessary  to  continue  S. 
avenue  the  full  width  of  59  feet  to  L.  avenue. 

Held,  also,  that  the  memorandum  executed  by  the  city  corporation,  amount- 
ed, within  the  meaning  of  the  Surveys  Act,  1 Geo.  V.  ch.  42,  sec.  44, 
sub-sec.  6,  as  amended  by  2 Geo.  V.  ch.  17,  sec.  32,  to  an  assumption  by 
the  city  corporation  of  the  avenue  for  public  use ; the  city  corporation  had 
thereby,  in  the  most  formal  way,  accepted  the  avenue  as  a public  highway ; 
and  the  fact  that  this  acceptance  was  ignored,  and  perhaps  forgotten, 
when  the  city  council  passed  certain  by-laws  in  1906  and  1907,  was  im- 
material. 
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Held,  also,  that,  apart  from  this,  the  municipal  action  amounted  to  an  ac- 
ceptance of  the  10  feet  dedicated  by  different  owners;  and,  if  the  dedica- 
tion was  ineffectual  as  against  mortgagees,  the  tax  sales  had  extinguished 
the  rights  of  the  mortgagees. 

Held,  therefore,  that  the  applicants  were  not  entitled  to  have  plan  M.  188 
amended. 

Application  by  the  Toronto  Housing  Company,  under  the 
Registry  Act,  10  Edw.  VII.  ch.  60,  sec.  85,  or  the  Land  Titles 
Act,  1 Geo.  V.  ch.  28,  sec.  110,  whichever  might  be  applicable,  to 
amend  plan  M.  188  (City  of  Toronto),  by  closing  Sparkhall 
avenue  thereon,  and  opening,  in  lieu  thereof,  a new  street  some 
distance  south  of  the  present  street,  and  by  closing  Bain  avenue, 
and  opening,  in  lieu  thereof,  a new  street  south  of  the  present 
street — the  effect  of  which  would  be  to  give  to  the  owners  an 
additional  tier  of  lots  north  of  Sparkhall  avenue. 

January  6.  The  application  was  heard  by  Middleton,  J., 
in  the  Weekly  Court  at  Toronto. 

A.  C.  McMaster,  for  the  applicants,  contended  that  they  had 
acquired  title  to  all  the  lots  shewn  upon  the  plan;  and  that,  as 
the  city  corporation  did  not  make  any  objection,  what  the  appli- 
cants sought  ought  to  be  granted. 

A.  C . Craig,  for  certain  owners  of  lands  fronting  on  Albe- 
marle avenue. 

Several  other  property-owners  appeared  in  person. 

January  21.  Middleton,  J. ; — To  apprehend  the  matter 
rightly,  it  will  be  necessary  to  describe  the  situation  on  the 
ground.  At  the  time  the  plan  M.  188  was  registered  in  the 
Land  Titles  office,  on  the  29th  April,  1893,  Lillian  Mills  was  the 
owner  of  the  entire  parcel  of  land  covered  by  the  plan,  which 
included  the  southern  49  feet  of  what  is  there  shewn  as  Spark- 
hall avenue,  but  did  not  cover  Bain  avenue,  which  is  there  shewn 
as  “Cypress  avenue.” 

TJpon  the  hearing,  it  appears  that  Cypress  avenue  had  there- 
tofore been  conveyed  to  the  municipality  as  a highway,  and 
that  the  municipality  had  taken  it  over  as  a highway  and  con- 
structed a sewer  thereon.  So  far  as  that  street  was  concerned, 
I held  that  the  statutes  had  no  application,  and  that  the  street 
could  be  closed  only  by  appropriate  action  on  the  part  of  the 
municipality. 
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The  piece  of  land  shewn  as  constituting  Sparkhall  avenue 
upon  this  plan  is  a strip  running  across  the  entire  plan,  49  feet 
wide,  immediately  to  the  south  of  a strip  shewn  as  10  feet  wide, 
the  southern  boundary  of  which  is  said  to  be  the  south  limit  of 
registered  plan  60  E.,  upon  which  is  written,  “Dedicated  by  plan 
in  registry  office  to  widen  Sparkhall  avenue.” 

The  continuation  in  a north-westerly  and  then  in  a westerly 
direction  of  Sparkhall  avenue  is  similarly  shewn,  being  marked, 
“Dedicated  as  a road  by  plans  in  registry  office.” 

The  Master  of  Titles  has  made  annotation  upon  the  face  of 
the  plan : £ ‘ For  consent  of  city  to  Sparkhall  avenue  being  only 
59  feet  wide,  vide  No.  19403.”  It  turns  out  now  that  there  is 
no  plan  in  the  registry  office  shewing  the  dedication  of  this  ten- 
foot  strip  for  the  purpose  indicated. 

Plan  60  E.  in  the  registry  office  was  registered  on  the  12th 
March,  1890.  It  is  a subdivision  of  a parcel  immediately  to 
the  north  of  the  parcel  subdivided  by  plan  M.  188,  and,  like 
if,  extending  from  Logan  avenue  on  the  east  to  the  boundary 
between  township  lots  13  and  14  on  the  west.  A street  154  feet 
north  from  the  southern  boundary  is  upon  it,  called  Sparkhall 
avenue;  but  the  name  was,  some  time  later,  changed  to  Albe- 
marle avenue  ; and  it  will  be  so  called  hereafter  to  avoid  con- 
fusion. 

Along  the  southerly  boundary  of  the  land  shewn  on  this  plan, 
there  is  a one-foot  reserve,  running  from  the  west  of  the  entire 
parcel  to  the  rear  boundary  of  lot  55  on  Logan  avenue,  some 
110  feet  from  that  avenue.  North  of  this  there  is  shewn  a lane, 
9 feet  wide,  at  the  rear  of  the  eleven  lots  on  the  south  side  of 
Albemarle  avenue ; and  the  lane  turns  north  when  it  reaches 
the  rear  of  three  lots  facing  on  Logan  avenue.  This  plan  was 
registered  by  William  Cook,  who  wais  then  the  owner. 

Immediately  to  the  west  of  the  land  covered  by  these  two 
plans  is  the  parcel  covered  by  plan  685,  registered  on  the  13th 
May,  1887.  Upon  it  Sparkhall  avenue  is  laid  out  to  a point 
some  forty  feet  west  of  the  eastern  limit  of  the  landsr  which  the 
plan  covers,  leaving  a block  40  feet  by  66  feet  at  the  end  of  the 
street,  designated  “block  X.”  The  location  of  this  block  X.  is 
correctly  shewn  on  plan  60  E. ; the  northern  boundary  of  Spark- 
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hall  avenue,  according  to  plan  685,  being  a considerable-  dis- 
tance south  of  the  south  boundary  of  Albemarle  avenue  on  plan 
60  E.,  and  the  southern  boundary  of  Albemarle  avenue,  accord- 
ing to  plan  685 — if  produced — being  some  ten  feet  north  of  the 
northern  boundary  of  that  part  of  Sparkhall  avenue  included  in 
plan  M.  188,  and  being  about  opposite  the  northern  limit  of  the 
ten-foot  strip  designated  as  a lane  on  plan  60  E. 

The  history  of  the  attempts  to  connect  these  two  portions  of 
Sparkhall  avenue  is  involved  in  more  than  obscurity. 

Referring  to  the  instrument  19403,  mentioned  by  the  Master 
of  Titles,  it  appears  to  be  a copy  of  the  same  plan  as  that  regis- 
tered by  the  Master  as  M.  188,  save  that  Cypress  avenue  is  erron- 
eously shewn  thereon  as  part  of  the  land  covered  by  the  plan. 
The  strip  to  the  north  is,  however,  shewn,  not  as  a ten-foot  ex- 
tension of  Sparkhall  avenue,  but,  as  indicated  on  plan  60  E.,  as 
a nine-foot  lane  and  a one-foot  reservation.  This  ten-foot  strip 
is  also  continued  across  the  southern  portion  of  lot  65  (the 
southern  lot  facing  on  Logan  avenue).  An  irregularly -shaped 
parcel  is  laid  out  on  the  north  side  of  the  lane  for  the  purpose  of 
forming  a connection’ with  block  X.,  across  which  it  is  appar- 
ently intended  to  extend  Sparkhall  avenue;  and  south  of  block 
X.  another  triangle  is  laid  out  for  the  same  purpose. 

This  document  is  not  an  original,  and,  save  as  to  the  signa- 
ture of  the  city,  the  different  waitings  found  upon  it  are  copies 
only.  The  portions  of  the  land  covered  by  plan  60  E.,  above 
referred  to,  other  than  the  lane,  are  coloured  green ; and  Mr. 
Cook,  who  appears  to  have  been  the  owner  at  that  time,  signs 
this  memorandum:  “I  hereby  dedicate  for  the  purposes  of  a 
public  highway  the  portions  tff  this  plan  coloured  green.” 

The  triangular  portion  of  land  south  of  block  X.  is  coloured 
yellow,  and  is  dedicated  by  Mr.  Williams,  its  then  owner,  by  a 
similar  memorandum  “for  the  purpose  of  a public  highway.” 
Mr.  E.  A.  Macdonald  also  signs  a memorandum  dedicating  as 
a public  highway  block  X. 

Attached  to  this  plan  is  the  following  memorandum:  “In 

accordance  with  report  No.  28  of  the  committee  on  works, 
adopted  by  the  city  council  December  21st,  1891,  .the  consent  of 
the  Corporation  of  the  City  of  Toronto  is  hereby  given  to  the 
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registration  of  this  plan,  shewing  Sparkhall  avenue  as  having 
a width  throughout  of  59  feet ; the  limits  of  said  avenue  being 
indicated  by  the  lines  between  the  red  letters  A,  B,  0,  D,  E,  F, 
G,  H,  I,  J,  K,  L;  and  the  said  avenue  is  accepted  as  a public 
highway.”  This  is  signed  by  the  Mayor,  Treasurer,  and  City 
Clerk,  and  the  corporate  seal  is  attached. 

The  boundaries  so  indicated  include  the  whole  of  Sparkhall 
avenue  as  shewn  upon  plan  M.  188,  and  the  whole  of  the  ten- 
foot  strip  to  its  north,  and  the  two  triangular  parcels,  and  block 
X.,  necessary  to  unite  this  new  section  of  the  street  with  the 
portion  shewn  to  the  east  on  plan  685. 

The  report  of  the  committee  on  works,  referred  to  as  the 
basis  of  this  municipal  consent,  is  a report  recommending 
the  adoption  of  a report  of  the  City  Engineer  and 
Assessment  Commissioner,  as  follows:  “We  hereby  recom- 

mend that  Sparkhall  avenue,  in  the  ward  of  St.  Matthew,  and 
as  shewn  in  copies  of  registered  plan  herewith,  be  accepted  as 
a public  highway,  free  of  cost  to  the  city;  with  the  stipulation 
that  the  portions  of  the  land  shewn  on  the  said  plan  in  green 
and  yellow  colour,  and  that  portion  of  land  shewn  as  block  C., 
plan  685,  be  laid  out  as  part  of  the  said  Sparkhall  avenue,  and 
that  the  reservation  in  light  colour  on  the  north  limit  of  the 
said  proposed  avenue  be  removed  free  of  cost  to  the  city;  the 
said  Sparkhall  avenue  to  be  of  a width  of  59  feet  throughout  its 
entire  length.  We  also  recommend  that  the  consent  of  the  Cor- 
poration of  the  City  of  Toronto  be  given  to  the  registration  of 
the  plan  of  said  avenue,  shewing  it  to  be  of  said  width  of  59  feet 
throughhout  its  entire  length,  and  that  the  Mayor  and  City 
Clerk  sign  the  said  consent,  and  the  city’s  seal  be  attached 
thereto.” 

From  the  copy  of  the  plan  filed,  it  is  impossible  to  say  what 
is  meant  by  “the  reservation  in  light  colour”  referred  to  in 
this  document.  It  probably  refers  to  the  one-foot  reserve,  and 
not,  as  was  suggested,  to  the  southerly  ten  feet  of  lot  55. 

All  this  seems  to  have  been  lost  sight  of ; and  the  matter  was 
taken  up  anew  in  1907.  Up  to  this  time,  nothing  had  been  done 
upon  the  ground  to  connect  the  two  portions  of  the  street  in 
question.  Albemarle  avenue  had  also  a dead  end  to  the  west; 
and  a by-law,  No.  4961,  was  passed  on  the  10th  June,  1907,  for 
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the  purpose  of  extending  Albemarle  avenue  by  a southerly 
diversion  so  as  to  connect  it  with  the  western  portion  of  Spark- 
hall  avenue  as  shewn  upon  plan  685. 

By  that  by-law,  lot  42  and  part  of  lot  43,  according  to  plan 
60  E.,  and  block  X.,  according  to  plan  685,  were  expropriated 
and  declared  to  form  part  of  Albemarle  avenue;  the  descrip- 
tion of  the  land  so  taken  crossing  and  also  including  the  easterly 
66  feet  of  the  lane  and  the  one-foot  reservation,  and  following 
the  northen  limit  of  that  part  of  Sparkhall  avenue  shewn  upon 
plan  M.  188.  This  work  is  directed  to  be  done  as  a local  im- 
provement. 

An  earlier  by-law,  4785,  had  been  passed,  referring  it  to  the 
Engineer  and  Assessment  Commissioner  to  report  what  the  cost 
of  the  work  should  be  and  how  it  should  be  assessed.  A report 
shewing  the  cost  at  $4,089,  and  providing  for  its  assessment,  was 
presented  on  the  14th  December,  1906.  This  report  was  adopted 
by  the  council  on  the  28th  January,  1907. 

Notwithstanding  this,  the  expropriation  of  the  land  referred 
to  in  the  by-law  does  not  appear  to  have  ever  been  carried  out, 
and  no  compensation  ever  appears  to  have  been  paid  for  any  of 
these  lands.  Taxes  seem  to  have  been  allowed  to  fall  in  arrear 
upon  not  only  the  land  covered  by  plan  M.  188,  but  also  upon 
some  of  the  lands  covered  by  plan  60  E.;  and  the  city  acquired 
title  at  tax  sales  to  all  the  land  covered  by  the  former  plan,  and 
the  lands  to  the  south  of  Albemarle  avenue  on  the  latter. 

Some  of  the  lands  on  the  south  side  of  Albemarle  avenue 
have  been  sold.  The  deeds  of  some  of  these  lands  are  produced, 
and  I am  told  that  I may  assume  that  the  remaining  deeds  are 
in  similar  form. 

These  convey  the  lots  by  number  and  by  reference  to  the 
plan,  and  make  no  mention  that  the  lots  abut  upon  the  lane  or 
upon  Sparkhall  avenue. 

The  earliest  conveyance  put  in  is  one  dated  July,  1906.  The 
tax  deed  to  the  city  is  dated  in  1902. 

Lot  55  on  Logan  avenue  was  sold  for  taxes,  and  conveyed  to 
the  city  on  the  1st  October,  1902.  So  that,  either  by  the  dedica- 
tion or  by  virtue  of  the  tax  sale,  the  municipality  lias  now  title 
to  the  10  feet  necessary  to  continue  Sparkhall  avenue  the  full 
width  of  59  feet  through  to  Logan  avenue. 
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By  sec.  44  of  the  Surveys  Act,  now  1 Geo.  Y.  cli.  42 — subject 
to  the  provisions  of  the  Registry  Act  as  to  the  amendment  or 
alteration  of  plans — allowances  for  roads  shall  be  public  high- 
ways; but  by  sub-sec.  6,  as  amended  by  2 Geo.  Y.  ch.  17,  sec. 
32,  where  the  road  “has  not  been  established  by  by-law  of  the 
municipal  corporation,  or  otherwise  assumed  by  it  for  public 
use,”  and  is  closed,  the  part  closed  does  not  vest  in  the  muni- 
cipality, but  belongs  to  the  owners  of  the  land  included  in  the 
plan  and  abutting  thereon. 

The  applicants  desire  to  close  the  street,  contending  that  in 
the  result,  by  virtue  of  this  statute,  the  portion  of  Sparkhall 
avenue  laid  out  upon  plan  M.  188  would  belong  to  them. 

Had  it  not  been  for  what,  I think,  takes  the  case  out  of  the 
statute  entirely,  I would  agree  with  them,  as  the  owners  of  the 
one-foot  reserve,  appearing  upon  the  entirely  different  plan  60 
E.,  acquired  no  potential  interest  in  the  portion  proposed  to  be 
dedicated  upon  the  registration  of  plan  M.  188. 

I .am,  however,  of  opinion  that  I must  hold  that  the  mem- 
orandum executed  by  the  city,  and  attached  to  the  instrument 
filed  in  the  Land  Titles  office,  which  I have  above  quoted, 
amounts,  within  the  meaning  of  the  statute,  to  an  assumption 
by  the  city  of  the  road  in  question  for  public  use.  By  this  in- 
strument the  city  has,  in  the  most  formal  way,  accepted  the  said 
avenue  as  a public  highway. 

The  fact  that  this  acceptance  was  ignored,  and  perhaps  for- 
gotten, when  the  by-laws  of  1906  and  1907  were  passed,  is,  I 
think,  quite  immaterial.  The  earlier  deed,  evidencing  the  muni- 
cipal acceptance,  stands  unchallenged,  and  takes  the  case  out  of 
the  statute. 

Apart  from  this,  I think  that  the  municipal  action  amounts 
to  an  acceptance  of  the  10  feet  dedicated  by  the  different 
owners.  It  may  be  that,  by  reason  of  outstanding  mortgages, 
this  dedication  was  ineffectual  as  against  the  mortgagees  ; but 
the  tax  sales  have  extinguished  the  rights  of  the  mortgagees. 

Upon  the  argument  it  was  stated  that  the  mortgages  did  not 
cover  the  lane  or  any  part  of  the  reservation  upon  plan  60  E. 
Counsel  promised  to  verify  this ; but  no  definite  information  has 
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been  given  (to  me.  If  the  case  is  carried  farther,  this  should 
be  shewn. 

The  by-laws  of  1906  and  1907  also  recognise  the  portion  of 
Sparkhall  avenue  shewn  on  plan  M.  188  as  constituting  a high- 
way. They  were  passed  to  connect  this  with  the  street  on  plan 
685. 

Many  other  objections  to  the  application  were  urged  by  coun- 
sel ; but  it  is  not  necessary  for  me  to  deal  with  them. 

The  application  fails,  and  must  be  dismissed.  I give  those 
represented  by  Mr.  Craig  their  costs,  which  I fix  at  $50. 


[IN  THE  COURT  OF  APPEAL.] 

Leslie  v.  Hill. 

Contract — Interest  in  Oil  Leases — Oral  Agreement- — Evidence  to  Establish 
— Finding  of  Fact  by  THal  Judge — Reversal  on  Appeal — Further  Ap- 
peal— Confirmation  of  Reversal — Variation  of  Judgment — Termination 
of  Agreement. — Statute  of  Frauds. 

The  judgment  of  a Divisional  Court,  125  O.L.R.  144,  reversing  the  finding 
of  fact  of  a County  Court  Judge  at  the  trial,  and  declaring  the  plaintiff 
entitled  to  an  interest  in  certain  oil  leases,  was  affirmed  by  the  Court  of 
Appeal,  with  a variation  confining  the  plaintiff’s  interest  to  leases  ac- 
quired by  the  defendants  before  the  19th  April,  1911,  the  agreement 
being  considered  as  terminated  on  that  day. 

Semble,  per  Meredith,  J.A.,  that  the  Statute  of  Frauds  was  inapplicable, 
the  action  being  substantially  for  money  received  by  the  defendants,  for 
the  use  of  the  plaintiff. 

Appeal  by  the  defendants  Hill  and  Paget  from  the  judg- 
ment of  a Divisional  Court,  25  O.L.R.  144. 

November  18,  1912.  The  appeal  was  heard  by  Gr  arrow,  Mac- 
laren,  Meredith,  Magee,  and  Hodgins,  JJ.A. 

W.  M.  Douglas,  K.C.,  for  the  appellants,  argued  that  the  six 
original  leases  were  never  completed,  and,  if  not  completed, 
could  vest  no  interest  in  the  plaintiff.  The  position  was  the  same 
as  if  the  leases  had  never  been  drawn  at  all.  No  partnership 
has  been  established,  and  the  defence  of  the  Statute  of  Frauds  is 
a complete  answer  to  the  plaintiff’s  claim:  Lindley  on  Partner- 
ship, 8th  ed.,  pp.  98,  99;  Archibald  v.  McNerlianie  (1899),  29 
S.'C.R.  564,  569;  Stuart  v.  Mott  (1868),  14  S.C.R.  734;  Caddick 
v.  Skidmore  (1857),  2 De  6.  & J.  52;  Isaacs  v.  Evans , [1899] 
W.N.  261. 
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G.  Lynch-8  taunt  on,  K.'C.,  for  the  respondent,  the  plaintiff, 
argued  thatt  a partnership  did  exist  between  the  parties ; if  not, 
a fraud  had  been  practised  upon  the  plaintiff,  and  Ross  v.  Scott 
(1874),  21  Gr.  391,  was  in  point.  The  judgment  of  the  majority 
of  the  Divisional  Court  is  right,  and  should  not  be  disturbed. 

Douglas,  in  reply. 

January  27,  1913.  Meredith,  J.A. : — All  things  about  which 
there  can  he  no  dispute  as  to  their  truth  support  the  judgment 
appealed  against,  and  are  altogether  opposed  to  the  conclusions 
of  the  County  Court  Judge;  indeed,  the  probabilities  are  so 
strongly  in  favour  of  the  plaintiff’s  claim  that  it  ought  to  have 
required  a very  considerable  weight  of  testimony  to  turn  the 
scale  the  other  way;  but,  in  truth,  the  weight  of  the  testimony 
is  more  in  accord  with  the  probabilities  of  the  case  than  opposed 
to  them. 

The  appellants  were  wholly  inexperienced  men  in  the  busi- 
ness of  gas  and  oil  production  and  speculation ; the  plaintiff ’s 
husband  was  not  only  a!  man  of  considerable  knowledge  of  that 
kind,  but  was  a practical  well-digger  and  had  on  hand  the 
machinery  required  for  the  work;  and  was,  at  the  time  in  ques- 
tion, engaged  in  sinking  such  a well  for  the  appellants  on  the 
land  of  one  of  them;  and,  indeed,  the  enterprise  in  question 
seemed  to  have  arisen  out  of  this  circumstance.  The  appel- 
lants ’ inexperience  was  such  that,  even  in  regard  to  the  form 
of  the  ordinary  gas  and  oil  lease,  they  admittedly  had  to  seek, 
and  at  once  accepted,  the  advice  of  the  respondent’s  husband. 
The  association  in  partnership  of  these  two  wholly  inexper- 
ienced men  with  one  who  not  only  had  the  needed  knowledge 
and  practical  experience,  but  also  had  the  machinery  needed 
in  the  work  required  in  the  development  of  their  enterprise, 
was  so  desirable  a thing  as  to  make  that  which  the  respondent 
contends  for  at  the  least  very  probable.  Then  the  respondent ’s 
husband  was  consulted  regarding  the  conduct  of  the  enterprise, 
and  the  form  of  the  intended  leases  was  altered  at  his  instance ; 
and  after  that  the  business  was  done — the  leases  taken — in  the 
names  of  the  three;  the  very  strongest  evidence  of  the  joint 
interest  of  all  of  them,  and  entirely  inconsistent  with  the  appel- 
lents’  contention  that  they  alone  were  entitled  to  them. 
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And  how  is  this  met  ? By  the  extremely  weak  and  improb- 
able story  that  the  respondent’s  name  was  inserted  with  a view 
to  securing  work  for  her  husband  in  sinking  wells  on  the  leased 
lands,  if  the  leases  should  be  assigned,  though  it  is  not  even 
asserted  that  there  was  any  contract  on  the  respondent’s  part 
to  give  him  such  work  if  the  lands  were  developed  by  them.  How 
could  such  a thing  bring  about  such  a result,  apart  from  the 
want  of  honesty,  towards  the  lessors,  in  it  ? And  why  should  the 
untruth,  and  the  danger  of  it,  be  uttered  and  incurred  if  they 
were  under  no  obligation  to  the  respondent?  The  story  seems 
to  me  quite  too  infantile,  from  business  men  in  a business  trans- 
action. The  much  more  probable  story  is,  that,  if  the  leases  had 
not  been  quickly  found  to  be  saleable  at  a profit,  had  mining 
operations  gone  on,  as  was  at  first  expected,  or  had  any  diffi- 
culties arisen,  the  partnership  would  have  been  clung  to,  and 
the  harder  work  would  have  fallen  to  the  experienced  man  with 
the  machinery  and  knowledge ; but  when  neither  experience  nor 
machinery  became  necessary,  when  it  was  little  more  than  a 
matter  of  dividing  a handsome  profit,  the  working  man  and  his 
plant  were  excluded;  but  fortunately  his  wife’s  name  could 
not  be  erased  from  the  leases  without  leaving  an  indelible  mark. 

And  the  bulk  of  the  disinterested  testimony  supports  this 
view. 

There  is,  of  course,  no  law  against  reversing  the  findings  of 
the  'County  Court  Judge;  if  they  are  wrong.  And,  with  the 
fullest  appreciation  of,  and  giving  the  fullest  weight  to,  the 
many  advantages  of  a trial  Judge,  who  sees  and  hears  the  wit- 
nesses, over  any  court  of  appeal  that  does  not,  I cannot  but  agree 
in  the  conclusion  of  the  Divisional  Court,  that  the  judgment 
at  the  trial  was  wrong  and  should  be  reversed. 

Without  at  all  differing  from  the  view  of  the  Divisional  Court 
on  the  question  of  the  Statute  of  Frauds,  I feel  bound  to  say 
that  I do  not  see  how  that  enactment  can  be,  on  any  question 
affecting  land,  applicable  to  this  case,  which  is  substantially 
but  one  for  money  received  by  the  defendants  for  the  use  of  the 
plaintiff. 

Hodgins,  J.A. Having  regard  to  the  learned  County  Court 
Judge’s  statement,  as  given  in  the  reasons  for  judgment  in  the 
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Divisional  'Count,  I do  not  think  that,  in  affirming  that  judg- 
ment, this  Court  is  offending  against  any  reasonable  rule  re- 
garding a trial  Judge’s  finding  on  disputed  facts. 

I agree  in  the  main  with  the  judgment  appealed  from;  but 
I think  it  goes  too  far  when  it  gives  the  plaintiff  a share  in  the 
sale-price  of  all  <the  oil  and  gas  leases  sold  to  Waines  & Root. 

If  the  result  of  all  the  evidence  is,  that  this  case  can  he 
treated  as  a partnership  dealing  with  land,  or  the  claim  as  one 
for  money  had  and  received,  so  as  to  exempt  it  from  the  oper- 
ation of  the  Statute  of  Frauds,  I think  the  plaintiff’s  rights 
may  fairly  be  limited  to  a share  in  the  proceeds  of  those  leases 
got  while  the  arrangement  lasted.  If  it  can  be  carried  far  enough 
to  include  leases  acquired  subsequent  to  the  notice  given  to  the 
plaintiff  on  the  19th  April,  1911  then  until  it  is  properly  ter- 
minated it  covers  all  similar  transactions. 

Leslie  admits  that  on  the  19th  April,  1911,  he  found  out  that 
he  and  his  wife  were  being  “thrown  down,”  as  he  expresses  it. 
The  defendants  put  it  earlier,  but  I do  not  think  the  plaintiff  can 
complain  if  the  later  date  is  taken;  and,  in  my  judgment,  the 
agreement  ought  to  be  treated  as  having  been  put  an  end  to  then. 
The  leases  of  McNinch,  Pettigrew,  and  McLaren  are  dated  the 
22nd,  23rd,  and  24th  April,  1911,  respectively.  While  covered 
by  the  option  to  Waines  & Root,  dated  the  18th  April,  1911,  as 
having  been  acquired  within  two  weeks  from  that  date,  they  were 
not  then  obtained. 

I am  unable  to  see  why  the  agreement  deposed  to  by  the 
plaintiff  should  bind  the  defendants  for  all  time,  or  why  it  could 
not  be  terminated  by  the  notice  given  on  the  19th  April,  1911. 

I think  the  judgment  of  the  Divisional  Court  should  be  varied 
by  confining  it  to  the  leases  other  than  those  I have  named, 
leaving  it  to  the  Local  Master  to  determine  whether  the  $2,200 
mentioned  as  the  consideration  in  the  option  and  in  the  subse- 
quent assignment  should  be  reduced,  having  regard  to  these 
three  subsequently  acquired  leases,  and  to  the  state  in  which 
negotiations  for  them  were  on  the  19th  April,  1911,  for  it  may 
be  that  they  had  then  been  practically  arranged  for. 

With  this  variation,  I would  dismiss  the  appeal. 

Garrow,  Maclaren,  and  Magee,  JJ.A.,  concurred. 

Judgment  varied  accordingly. 
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Municipal  Corporations — Builidngs  “on  Residential  Streets”  of  pities — • 
Jan.  27.  Limitation  of  Distance  from  Line  of  Street- — Consolidated  Municipal 

Act,  1903,  sec.  541  a — Construction  — • City  By-law  — Application  to 
Building  on  Corner  Lot — “Fronting” — “Abutting?’ — Confiscatory  Legis- 
lation. 

By  4 Edw.  VII.  ch.  22,  sec.  19  (adding  sec.  541a-  to  the  Consolidated  'Muni- 
cipal Act,  1903),  it  was  provided  that  “the  councils  of  cities  ...  are 
authorised  ...  to  pass  and  enforce  . . . by-laws  . . . to  re- 

gulate and  limit  the  distance  from  the  line  of  the  street  in  front  thereof 
at  which  buildings  on  residential  streets  may  be  built;  such  distance 
may  be  varied  upon  different  streets  or  in  different  parts  of  the  same 
street.”  A city  council,  purporting  to  exercise  the  power  so  given,  passed 
a by-law  providing:  “No  building  shall  hereafter  be  built  or  erected 
on  the  lots  fronting  or  abutting  on  both  sides  of  A.  road  from  St.  C. 
avenue  to  L.  road,  within  a distance  of  40  feet  from  the  east  and  west 
lines  of  the  said  road,  and  no  person  shall  hereafter  erect  or  build  any 
isuch  building  in  contravention  of  this  by-law:” — 

Held,  that  the  word  “abutting”  in  the  by-law  was  not  authorised  by  the 
legislation;  and  that,  without  that  word,  a building  erected  on  a lot  on 
'St.  C.  avenue,  at  the  corner  of  A.  road,  would  not  contravene  the  by-law, 
though  the  side  of  the  building  facing  A.  road  were  less  than  40  feet 
from  the  east  line  of  A.  road. 

The  street  in  front  of  a building  is,  under  the  enactment  quoted,  the  one 
really  in  front  of  it,  not  another  at  the  side,  which  no  one  would  ever 
think  of  describing  as  in  front  of  it. 

Queer e,  whether  the  enactment  could  be  applied  to  a part  of  a street. 
Discussion  of  the  meaning  of  the  words  “front,”  “fronting,”  “frontage.” 
Justices  of  Bedfordshire  v.  Commissioners  for  the  Improvement  of  Bedford 
(18'52),  7 Ex.  656,  and  Governors  of  the  Bedford  General  Infirmary  v. 
Commissioners  for  the  Improvement  of  Bedford  (185'2),  7 Ex.  768,  dis- 
tinguished. 

Decision  of  a Divisional  Court,  26  O.L.R.  551,  reversed. 

Appeal  by  W.  L.  Dinnick  from  the  order  of  a Divisional 
Count,  26  O.L.R.  551,  dismissing  a motion  for  a mandamus  to 
the  Corporation  of  the  City  of  Toronto  and  the  City  Architect 
(McCallum)  to  issue  a permit  to  the  appellant  for  the  erection 
of  an  apartment  house  on  the  north-east  corner  of  Avenue  road 
and  St.  Clair  avenue,  in  the  city  of  Toronto. 

November  25,  1912.  The  appeal  was  heard  by  Garrow,  Mac- 
laren,  Meredith,  Magee,  and  Hodgins,  JJ.A. 

W.  C.  Chisholm,  K.C.,  for  the  appellant.  The  by-law  upon 
which  the  respondents  rely  for  their  refusal  of  the  building  per- 
mit is  ultra  vires  and  invalid,  because  it  purports  to  be  passed 
under  the  Municipal  Amendment  Act  of  1904,  4 Edw.  VII.  ch. 
22,  sec.  19,  which  gives  extraordinary  and  unusual  powers  to  the 
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municipality,  and  the  by-law  does  not  conform  with  that  statute : 
Be  Kinghorn  and  City  of  Kingston  (1866),  26  UjC.R.  130,  at  p. 
134;  Be  Peck  and  Township  of  Ameliasburg  (1889),  17  O.R.  54; 
Be  Hay  and  Town  of  Listowel  (1897),  28  O.R.  332.  It  is  unrea- 
sonable and  not  passed  in  good  faith.  Avenue  road  north  of 
St.  Clair  avenue  is  125  feet  wide,  and  south  of  St.  'Clair  avenue 
is  only  66  feet  wide.  Upon  the  south-east  corner  of  Avenue  road 
and  St.  Clair  avenue  is  a large  building  which  is  built  out  to 
the  street  line  of  Avenue  road,  and  so  obstructs  the  view  from 
any  point  on  the  east  side  of  the  street  north  of  St.  Clair  avenue. 
The  by-law,  even  if  valid,  and  assuming  that  it  uses  the  language 
of  the  statute,  does  not  apply  to  the  building  in  question,  because 
the  building  in  question  will  not  be  on  Avenue  road — it  will  be  on 
St.  Clair  avenue ; and,  therefore,  not  affected  by  the  by-law : Hall 
v.  City  of  Moose  Jaw  (1910),  3 Sask.  L.R.  22.  As  to  prohibition 
against  “building  on  narrow  streets,”  see  the  Municipal  Act, 
1903,  sec.  553  (1).  Avenue  road  is  not  “in  front”  of  the  pro- 
posed building,  according  to  the  ordinary  use  of  words ; it  is  at 
the  side  of  it:  see  Murray’s  New  Eng.  Diet.,  vol.  4,  p.  564,  col. 
2,  1 (b)  ; Connecticut  Mutual  Life  Insurance  Co.  v.  Jacobson 
(1899),  75  Minn.  R.  429,  at  p.  432  ; Kruse  v.  Johnson,  [1898]  2 
Q.B.  91,  at  p.  99.  The  statute  can  never  have  been  intended  to 
apply  to  a corner  lot.  It  does  not  affect  the  value  of  a building 
on  a street  to  compel  it  to  be  kept  back  a certain  distance  from 
that  street;  but  to  enforce  the  by-law  in  accordance  with  the 
respondents 9 contention  would  mean  a confiscation  of  land  worth 
from  $8,000  to  $10,000. 
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G.  B.  Geary,  K.C.,  for  the  respondents.  The  respondents  the 
city  corporation  owe  no  duty  to  the  appellant  to  issue  him  a 
permit;  and  it  is  not  the  duty  of  the  respondent  McCallum  to 
issue  a permit  unless  the  plans  and  specifications  of  the  building 
to  be  erected  conform  to  all  civic  regulations.  By-law  No.  4891 
of  the  City  of  Toronto  prevents  the  erection  of  a building  as 
proposed  by  the  appellant  or  the  issuing  of  a permit  therefor. 
That  by-law  was  passed  by  the  city  council  under  the  authority 
of  the  Municipal  Amendment  Act,  1904,  sec.  19,  and  in  its  pro- 
visions does  not  exceed  the  authority  given  by  that  Act.  The 
by-law  has  not  been  quashed  or  repealed,  and  is,  and  was  when 
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the  appellant  applied  for  his  permit,  in  full  force  and  effect,  to 
the  knowledge  of  the  appellant:  Regina  v.  Oder  (1872),  32 
U.C.R.  324.  The  by-law  is  not  unreasonable,  and  was  passed  in 
good  faith;  and,  even  if  it  were  unreasonable,  it  should  not  on 
that  account  be  disregarded : Kruse  v.  Johnson,  [1898]  2 Q.B.  91 ; 
8 tiles  v.  Galinski,  [1904]  1 K.B.  615;  Leyton  Urban  District 
Council  v.  Chew , [1907]  2 K.B.  283;  Simmons  v.  Mailing  Rural 
District  Council,  [1897]  2 Q.B.  433,  at  p.  437. 

Chisholm,  in  reply. 


January  27,  1913.  The  judgment  of  the  Court  was  delivered 
by  Meredith,  J.A. : — It  may  be  that  there  may  be  four  fronts 
to  a house,  or  indeed  eight,  or  more  or  less  than  eight ; but  how 
does  that  affect  the  case  of  a house  indubitably  intended  to  have 
but  one,  and  that  front  upon  the  highway  upon  which  the  lot  it 
is  intended  to  be  built  upon  also  fronts — St.  Clair  avenue? 

In  this  Province,  where  nearly  all  lands,  and  intersecting 
streets,  are  laid  out  in  rectangular  fashion,  and  where,  almost  in- 
variably lots  are  laid  out  fronting  upon  some  concession,  or  other 
highway,  no  one  would  ever  think  of  saying  that  any  lot  fronted 
upon  any  highway  except  that  upon  which  it  is  numbered;  lot 
10  in  the  10th  concession,  for  instance,  would  never  be  said  to 
front  upon  the  side-road  between  lots  10  and  11;  nor  would  it 
ever  be  said  that  any  lot  on  St.  Clair  avenue  fronted  on  any  other 
street,  although  a corner  lot  abutting  upon  a side  street ; nor,  if 
the  land  in  question  were  sold,  as  such  land  nearly  always  is,  at 
so  much  a foot 4 ‘ frontage,  ’ ’ would  any  one  dream  of  measuring  all 
the  “four  fronts”  of  the  lot  to  make  up  the  price,  or  of  charging 
more  than  for  the  width  of  the  lot  on  St.  Clair  avenue;  nor 
would  any  one,  unless  very  hard  driven  in  argument,  seek  refuge 
in  an  assertion  that  any  lot  on  St.  Clair  avenue  really  fronts  on 
Avenue  road,  any  more  than  a lot  on  Avenue  road  fronts  on  St. 
Clair  avenue.  And  all  this  applies,  with  equal  if  not  wTith 
greater  force,  to  a building  actually  fronting,  as  the  land  it  is 
built  upon  does,  upon  St.  Clair  avenue ; but,  if  it  did  not,  would 
still  be  of  vital  importance  because,  although  the  legislation  deals 
only  with  the  front  of  the  house,  the  by-law  in  question  deals,  and 
deals  only,  with  the  lot  upon  which  it  is  built:  “No  building 
shall  ...  be  built  ...  on  the  lots  fronting  or  abutting 
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. . .”  In  the  argument  here  it  was  assumed  throughout  on  all 
sides  that  the  land  in  question  is  a lot  on  St.  Clair  avenue,  and 
not,  except  as  to  one  of  its  side-lines,  on  Avenue  road ; and,  if  so, 
how  can  it  be  within  the  by-law  except  under  the  word  “ abut- 
ting, ’ ’ which  the  legislation  does  not  authorise  ? It  would  seem, 
from  the  adding  of  that  word,  that  the  municipal  council  saw 
that  the  Act  does  not  include  such  lots  as  that  in  question,  and 
sought  in  the  by-law  to  extend  its  effect. 

Much  of  this  view  of  frontage  can  be  easily  learned  from  a 
perusal  of  the  statutes  of  the  Province,  especially  the  Surveys 
Act;  which  are  much  more  helpful  to  me  than  a case  decided  in 
another  country,  under  very  different  circumstances,  involving 
a different  question ; indeed,  it  may  possibly  be  that,  if  the  ques- 
tion in  this  case,  with  all  its  differences  of  circumstances,  were, 
whether  the  owner  of  a building  upon  the  lot  in  question  could 
be  taxed  for  a sidewalk  in  front  and  at  the  side  of  his  property, 
the  benefit  of  which  he  had,  equally,  in  connection  with  that 
property,  the  meaning  of  the  words  “in  front”  might  be  stretched 
to  include  the  sidewalk  on  both  sides ; but  I must  say  that  I would 
not  care  to  be  the  first  to  take  such  liberty  with  the  words.  In 
that  case — Justices  of  Bedfordshire  v.  Commissioners  for  the 
Improvement  of  Bedford  (1852),  7 Ex.  656 — it  was  said  that 
in  England  the  words  “in  front,”  as  used  in  the  enactment  there 
in  question,  were  ambiguous;  here,  under  the  Surveys  Act,  and 
the  thoroughly  understood  meaning  of  the  words  “front,” 
“rear,”  and  “side-lines”  of  almost  all  lots  of  land,  it  could 
never  be  well  said  that  there  was  any  ambiguity  in  any  one  of 
these  words  as  applied  to  lots  of  land;  in  that  case,  under  its 
special  circumstances,  the  word  “fronting”  seems  to  have  been 
treated  as  if  having  the  same  meaning  as  abutting,  which,  of 
course,  could  not  be  here;  land  abuts  upon  all  adjoining  land, 
whether  in  front,  at  the  rear,  or  at  the  side,  but  almost  invariably 
here  fronts  upon  one  highway;  and  residential  buildings,  as  a 
rule,  are  altogether  within  the  limits  of  the  lot  and  do  not  abut 
upon  other  lands  at  all;  though,  of  course,  buildings  often  abut 
upon  one  or  two  highways,  and  in  some  cases  upon  the  surround- 
ing lands  on  all  sides.  And,  while  referring  to  that  case,  it  should 
be  mentioned  that  in  the  next  following  like  case — Governors  of 
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the  Bedford  General  Infirmary  v.  Commissioners  for  the  Im- 
provement of  Bedford  (1852),  7 Ex.  768 — between  the  like 
parties,  considered  by  the  same  Court  in  the  next  following  term, 
Martin,  B.,  who  sat  in  each,  referring  to  the  former  case,  used 
these  words:  “With  respect  to  the  other  point,  we  are  bound  by 
the  decision  of  last  .term ; though  I own  that,  in  my  opinion,  the 
judgment  might  have  been  correct  if  it  had  been  the  other  way, 
for  we  were  called  upon  to  construe  an  Act  of  Parliament,  with 
regard  to  a state  of  circumstances  which  the  framer  of  it  never 
thought  of.”  So  that,  all  things  considered,  I cannot  think 
either  of  the  cases  to  be  very,  if  at  all,  helpful  to  the  respondents. 

The  difficulty  I find  in  this  case,  and  some  others,  is  not  in 
interpreting  the  words  which  are  used,  but  is  in  preventing  the 
mind  giving  effect,  not  to  its  words,  but  to  that  which  one 
may  think  the  Legislature  ought  to  have  said,  forgetting  that 
this  is  Osgoode  Hall,  not  the  Parliament  Buildings. 

If  it  were  meant  by  the  Legislature  that  building  on  either 
side  of  any  street,  or  part  of  a street,  within  any  prescribed  dis- 
tance of  it,  could  be  prohibited,  the  Legislature  would  have  said 
so ; and,  if  it  were  meant  that  such  prohibition  should  or  could 
more  plainly  include  corner  lots,  or  land  fronting  on  other 
streets  or  public  places,  coming  within  the  prohibited  area,  it 
could,  and  undoubtedly  would,  have  said  so ; it  is  quite  as  cap- 
able of  expressing  accurately  its  mind  as  any  of  us  are  ours  ; 
and  it  surely  needed  no  great  capability  to  say  plainly  as  simple 
a thing  as  that ; but  the  Legislature  has  not  said  it,  it  has  said 
a very  different  thing,  with  equal  plainness;  and  only  to  that 
which  it  has  said  can  effect  be  given ; if  more  be  desired,  it  must 
be  obtained  from  the  Legislature,  not  the  'Courts. 

The  Legislature  has  plainly  permitted  interference  with  the 
ownership  of  land,  on  a residential  street,  in  regard  to  the  dis- 
tance from  such  street  at  which  buildings  fronting  upon  it  may 
be  erected,  but  that  only.  Apply  that  to  this  case : the  land  in 
question  fronts  on  'St.  Clair  avenue,  one  of  its  side-lines  only  is 
upon  Avenue  road ; the  house  intended  to  be  built  is  to  front  on 
St.  'Clair  avenue  only ; there  is  not  to  be  even  a way  in,  of  any 
kind,  on  Avenue  road ; the  building  will  be  numbered,  and  known 
only  by  its  number,  on  St.  Clair  avenue;  there  is  not  a circum- 
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stance  that  would,  in  ordinary  common  sense,  warrant  the  asser- 
tion that  Avenue  road  is  in  front  of  it ; nor  can  I think  that  any 
one,  even  those  who  uphold  the  judgment  in  question, 
would  ever  dream  of  saying  that  the  building  is  to  front  on 
Avenue  road,  or  that  Avenue  road  would  be  in  front  of  it. 

One  whose  land  really  fronts  on  Avenue  road  could  not,  of 
course,  escape  the  law  by  building  a house  with  its  back  to  the 
road ; it  would  still  be  the  only  road  to  it ; the  only  front  way  of 
approach  to  it.  But,  equally,  I think  it  impossible  to  deprive  the 
owner  of  a lot  really  fronting  on  St.  Clair  avenue  of  his  pro- 
perty rights  under  a pretence  that  his  building  fronting,  as  his 
lot  does,  on  that  avenue  and  on  that  avenue  only,  also  fronts  on 
Avenue  road,  merely  because  one  side  of  it  faces  that  way. 
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This  view  of  the  case  is  also  strengthened  by  the  words 
“buildings  on  residential  streets,”  contained  in  the  statute.  No 
one  would  think  of  describing  the  building  to  be  erected — with 
no  means  of  access  to  it  from  Avenue  road,  but  actually  and 
altogether  fronting  om  and  having  means  of  access  to  St.  Clair 
avenue  only— as  “on”  Avenue  road;  it  would  be  numbered, 
named,  and  invariably  described  as  “on”  St.  Clair  avenue;  with 
the  addition  perhaps  occasionally  of  “at  the  corner  of  Avenue 
road.  ’ ’ 

It  is,  of  course,  important  that  the  building  schemes,  and 
possibly  the  building  visions,  of  the  residents  of  Avenue  road, 
should  have  weight,  and  indeed  that  their  picturesque  desires 
should  be  satisfied,  as  far  as  they  can  be  reasonably;  but  we 
must  not  concentrate  all  our  thoughts  upon  their  desires ; it  must 
be  always  remembered  that  there  are  other  avenues  and  streets 
with  their  residents’  schemes  and  desires;  all  of  which  the  Legis- 
lature had*  doubtless,  in  mind  in  passing  the  legislation  in  ques- 
tion; though  it  may  perhaps  be  that  the  mind  of  the  Divisional 
Court  was  too  much  set  upon  the  relief  of  the  aesthetic  soul  of 
Avenue  road,  to  protect  that  of  St.  Clair  avenue — not  even  to 
mention  its  possible  commercial  spirit. 

Questions  of  this  kind  are,  of  course,  difficult  ones,  and  are 
largely  for  the  consideration  of  the  municipal  council,  though, 
of  course,  they  are  not  without  some  significance  on  the  question 
of  the  meaning  of  the  Legislature  in  the  words  it  has  used. 
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My  conclusion  then  is,  that  the  proposed  building  is  not 
"within  the  by-law,  which  relates  only  to  Avenue  road,  and  so 
can  affect  only  lots  fronting  upon  it. 

If  St.  Clair  avenue  be  a residential  street,  the  by-law  might 
have  included  it,  but  does  not. 

Also  that,  if  the  by-law  followed  the  statute,  this  case  would 
not  be  within  it,  because  the  proposed  building  is  not  to  front  on 
Avenue  road,  but  is  to  front  on  St.  Clair  avenue,  and  so  could 
be  affected  only  by  a by-law  respecting  that  highway;  and,  in 
my  opinion,  the  street  in  front  of  a building  is,  under  this  enact- 
ment, the  one  really  in  front  of  it,  not  another  at  the  side,  which 
no  one  would  ever  think  of  describing  as  in  front  of  it. 

I have  not  considered  whether  the  legislation  can  be  applied 
to  a part  of  a street ; the  point  was  not  raised.  The  statute  ex- 
pressly provides  that  the  prohibited  distance  may  be  different  in 
different  parts  of  the  same  street,  but  not  *that  the  prohibition 
may  be  applied  to  any  part  of  any  street. 

The  legislation  is  confiscatory  in  its  character,  though,  of 
course,  intended  to  be  put  in  force  for  the  general  benefit — in- 
cluding the  benefit  of  each  owner  generally  only ; and,  although 
it  must  be  treated  as  remedial  in  regard  to  all  that  comes  within 
its  grasp,  it  ought  to  be  applied  only  to  cases  which  plainly  are 
there. 

But  all  these  considerations  seem  to  me  to  be  but  wasted 
energy,  as  far  as  this  case  is  concerned ; because,  as  I understand 
it,  other  legislation,  and  another  by-law,  prevent  -the  erection,  at 
the  place  in  question,  of  such  a building  as  that  in  question ; and 
as  the  case  is  one  to  compel  the  granting  of  permission  to  erect 
such  a building  at  that  place  only,  no  order,  such  as  is  sought, 
should  go,  if  there  be  the  right  to  refuse  the  permission  by  reason 
of  the  other,  and  subsequent  I understand,  legislation  and  by- 
law; I would,  -therefore,  allow  the  appeal,  but  give  the  appellant 
no  other  relief  than  such  as  the  opinions  expressed  may  be; 
with  his  costs  throughout. 


Appeal  allowed. 
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[IN  THE  COURT  OF  APPEAL.] 


Herron  v.  Toronto  R.W.  Co. 

Negligence — Street  Railway — Collision  between  Street  Car  and  Carriage — 
Injury  to  Driver  of  Carriage — Action  for  Damages — Findings  of  Jury 
— Concurrent  Negligences  of  Motorman  and  Plaintiff — Ultimate  Negli- 
gence— Questions  Left  to  Jury — Written  Answers — Subsequent  OrcCl 
Answers — Effect  of — Consistency. 

The  plaintiff,  driving  a horse  and  buggy,  attempted  to  cross  a street  upon 
which  the  defendants’  electric  cars  ran;  a car  ran  into  his  buggy,  and 
he  was  injured;  he  brought  this  action  for  damages  for  his  injuries.  At 
the  trial,  questions  were  left  to  the  jury  and  they  brought  in  written 
answers  to  them  as  follows:  “1.  Was  the  motorman  guilty  of  negligence? 
A.  Yes.  2.  If  so,  of  what  negligence.  A.  By  not  applying  the  brakes 
when  he  first  noticed  the  plaintiff  heading  across  the  tracks.  3.  Could 
the  plaintiff,  by  the  exercise  of  reasonable  care,  have  avoided  the  acci- 
dent? A.  Yes.  4.  If  he  could,  in  what  respect  was  he  negligent?  A.  In 
not  seeing  he  had  sufficient  time  to  cross  to  the  north  side  of  the  tracks 
in  safety.  5.  Was  the  accident  caused  (a)  by  the  negligence  of  the 
motorman?  {b)  or  by  the  negligence  of  the  plaintiff?  (c)  or  by  the  neg- 
ligence of  both?  A.  Both.  6.  Could  the  motorman,  after  he  saw  the 
plaintiff  was  about  to  drive  across  the  tracks,  by  the  exercise  of  reason- 
able care,  have  avoided  the  accident?  A.  No.  7.  If  he  could,  of  what 
negligence  was  he  guilty?  A.  In  waiting  until  too  late  before  applying 
the  brakes.”  The  trial  Judge  pointed  out  to  the  jury  that  the  answers 
to  questions  6 and  7 were  inconsistent,  and  asked  the  jury  what  they 
really  meant.  The  foreman  answered  that  the  motorman  “was  too  near 
to  the  man  in  the  rig  to  stop  to  avoid  the  accident;”  that,  “according  to 
the  evidence,  he  had  not  a chance  to  do  anything  but  what  he  did;”  that 
“he  could  not  have  avoided  the  accident  when  he  noticed  it.”  The  trial 
Judge  then  said  that  the  answer  to  question  7 should  be  struck  out,  and 
directed  the  jury  to  retire  and  reconsider  their  findings.  They  returned 
with  the  answers  to  both  questions  6 and  7 struck  out.  The  trial  Judge 
then  said  to  the  jury:  “The  only  change  is  taking  out  the  answer  to  7. 
What  you  say  in  effect  is,  that  both  these  people  were  to  blame,  and 
that  the  motorman,  after  he  saw  that  the  plaintiff  was  in  danger,  could 
not  have  stopped  his  car.  That  is  the  effect  of  it?”  The  foreman: 
“Yes.”  The  trial  Judge  afterwards  said  that  he  had  not  observed  that 
the  jury  had  struck  out  the  “no”  in  answer  to  question  6 — “but  I have 
asked  them  if  their  idea  was,  that  the  motorman,  after  he  saw  the  posi- 
tion in  which  the  plaintiff  was,  could  not,  by  the  exercise  of  reason- 
able care,  have  prevented  the  accident.  They  said  that  was  their  view.” 
Upon  these  findings,  the  trial  Judge  dismissed  the  action.  Upon  the 
plaintiff’s  appeal,  a Divisional  Court  (Riddell,  J.,  dissenting)  ordered  a 
new  trial.  The  defendants  appealed  from  that  order  to  the  'Court  of 
Appeal: — 

Held,  that  the  final  answers  of  the  jury,  made  orally  in  the  court-room, 
were  consistent  with  their  earlier  written  answers,  and  meant  that  both 
the  motorman  and  the  plaintiff  were  guilty  of  negligence,  each  in  not 
seeing  and  avoiding  the  danger  and  the  injury  it  might  cause  the  other; 
and  that,  when  the  motorman  first  saw  the  danger  which  the  plaintiff’s 
own  negligence  put  him  in,  it  was  too  late  to  prevent  the  injury;  and, 
upon  these  findings,  the  judgment  entered  at  the  trial  was  right. 

Discussion  of  the  question  of  ultimate  negligence. 

Semble,  that,  if  there  had  been  inconsistency  in  the  findings,  the  earlier 
written  findings  must  have  been  displaced  by  the  final  oral  findings. 

Order  of  the  Divisional  Court  reversed,  and  judgment  at  the  trial  restored. 
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Action  by  William  Alfred  Herron  for  damages  for  personal 
injuries  sustained  by  him  in  a collision  between  one  of  the  de- 
fendants ’ electric  street  cars  and  a vehicle  in  which  the  plaintiff 
was  driving,  at  the  junction  of  Margueretta  and  Dundas  streets, 
in  the  city  of  Toronto. 

The  action  was  tried  before  Sir  William  Meredith,  C.J.C.P., 
and  a jury,  at  Toronto,  on  the  7th  March,  1912. 

Upon  the  answers  of  the  jury  to  questions  submitted  to  them, 
the  Chief  Justice  directed  judgment  to  be  entered  for  the  defend- 
ants, dismissing  the  action  with  costs ; and  from  that  judgment 
the  plaintiff  appealed  to  a Divisional  Court  of  the  High  Court 
of  Justice. 


May  9,  1912.  The  appeal  was  heard  by  Mulock,  C.J.Ex.D., 
Clute  and  Riddell,  JJ. 

Alexander  MacGregor' , for  the  appellant. 

D.  L.  McCarthy,  K.C.,  for  the  defendants,  the  respondents. 


September  12,  1912.  Clute,  J. : — The  accident  occurred  at 
the  junction  of  Margueretta  and  Dundas  streets  by  a collision 
between  a west-bound  car  and  the  plaintiff’s  rig,  whereby  the 
plaintiff  was  thrown  to  the  ground  and  received  the  injuries  com- 
plained of.  - 

The  plaintiff  had  driven  down  to  a bicycle  shop  on  the  south 
side  of  Dundas  street,  and  had  left  his  horse  facing  west.  On 
coming  out  of  the  shop,  he  picked  up  the  weight  which  held  the 
horse,  put  it  into  the  buggy,  and  waited  until  a car  went  east. 
He  then  got  into  the  buggy,  when  he  saw  another  east-bound  car, 
and  waited  until  that  car  went  by.  He  says  that  he  looked  both 
ways  before  crossing  over,  and  did  not  see  any  west-bound  car. 
He  judged  that  the  east-bound  car  was  about  thirty  feet  away 
from  the  buggy  when  he  started  to  cross.  It  does  not  appear  that 
he  looked  to  the  east  again  before  crossing,  and  he  says  that  he 
never  “knew  anything”  until  he  heard  the  crash. 

He  further  states  that  another  west-bound  car  also  passed, 
and  that  the  first  wesUbound  car  and  the  first  east-bound  car 
crossed  “just  back  of  the  buggy.”  That  is,  as  I understand  the 
evidence,  there  were  two  east-bound  cars  and  two  west-bound 
cars,  and  he  was  struck  by  the  second  west-bound  car. 
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Many  witnesses  were  called  on  both  sides ; and,  as  pointed  out 
by  the  trial  Judge,  there  is  not  only  a conflict  of  evidence  but  a 
great  difference  of  opinion  among  the  witnesses  for  the  plain- 
tiff and  also  differences  of  opinion  between  the  witnesses  for  the 
defendants. 

The  case  was  very  carefully  presented  to  the  jury,  and  ques- 
tions submitted.  These  questions  and  answers,  as  they  were  first 
brought  in,  and  what  took  place  subsequently,  are  reported  as 
follows : — 
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His  Lordship  reads  the  jury’s  answers  to  the  questions  as 
follows : — 

“Q.  1.  Was  the  motorman  guilty  of  negligence?  A.  Yes. 

“Q.  2.  If  so,  of  what  negligence?  A.  By  not  applying  the 
brakes  when  he  first  noticed  the  plaintiff  heading  across  the 
tracks. 

“Q.  3.  Could  the  plaintiff,  by  the  exercise  of  reasonable  care, 
have  avoided  the  accident?  A.  Yes. 

“Q.  4.  If  he  could,  in  what  respect  was  he  negligent?  A. 
In  not  seeing  he  had  sufficient  time  to  cross  to  the  north  side  of 
the  tracks  in  safety. 

“Q.  5.  Was  the  accident  caused  (a)  by  the  negligence  of  the 
motorman?  (b)  or  by  the  negligence  of  the  plaintiff?  (c)  or 
by  the  negligence  of  both?  A.  Both. 

“Q.  6.  Could  the  motorman,  after  he  saw  the  plaintiff  was 
about  to  drive  across  the  tracks,  by  the  exercise  of  reasonable 
care,  have  avoided  the  accident?  A.  No. 

“Q,  7.  If  he  could,  of  what  negligence  was  he  guilty?  A.  In 
waiting  until  too  late  before  applying  the  brakes. 

“Q.  8.  At  what  sum  do  you  assess  the  plaintiff’s  damages? 
A.  $800.” 

His  Lordship  : Your  answer  to  the  6th  is  inconsistent  with  the 
answer  to  the  7th. 

Mr.  Dewart  (counsel  for  the  defendants)  : I submit  not. 

His  Lordship:  Plainly  so.  You  find  they  are  both  guilty  of 
negligence,  and  you  find  that  the  motorman  was  guilty  in  waiting 
till  too  late  before  applying  the  brakes.  Now  what  does  that 
mean  in  connection  with  6 ? 
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Foreman  of  the  Jury  : He  was  too  near  to  the  man  in  the  rig 
to  stop  to  avoid  the  accident. 

His  Lordship  : Then  why  do  yon  say  that  he  was  negligent  in 
waiting  until  too  late  before  applying  the  brakes  ? One  or  other 
of  those  answers  is  wrong,  it  strikes  me,  or  they  are  inconsistent 
with  one  another.  Now,  what  is  it  you  mean?  Just  state  gener- 
ally what  idea  you  have  in  all  these  answers.  Just  state  gener- 
ally what  you  think  was  the  position  of  the  parties  and  the 
negligence  of  both. 

Foreman  : According  to  the  evidence,  he  had  not  a chance  to 
do  anything  but  what  he  did. 

His  Lordship:  Then  you  should  have  answered  this  7th  ques- 
tion— you  should  not  have  answered  the  way  you  did — “he  was 
negligent  in  not  applying  the  brakes  ’ ’ — because  that  means  that, 
after  he  became  aware  that  the  plaintiff  was  in  danger,  he  might 
have  avoided  the  accident  by  putting  on  the  brakes  or  by  doing 
something.  Is  that  what  you  mean,  or  do  you  mean  the  contrary  ? 

Foreman:  We  mean  the  contrary — that  he  could  not  have 
done  it  in  the  time. 

His  Lordship:  Then  your  7th  answer  should  be  struck  out. 
Now,  which  of  these  answers  is  to  be  taken  as  correct  ? 

Foreman:  We  said  he  could  not  have  avoided  the  accident 
when  he  noticed  it. 

His  Lordship  : Then  the  answer  to  the  7th  should  be  struck 
out;  because  you  say,  in  effect,  that  he  could  have  avoided  the 
accident  if  he  had  not  waited  until  too  late.  I think  you  had 
better  go  back,  consider  it,  and  come  back  again.  And  make  sure 
what  you  really  mean. 

The  jury  then  retire,  and  after  some  time  return  again  to  the 
court-room. 

His  Lordship:  The  only  change  is  taking  out  the  answer  to  7. 
What  you  say  in  effect  is,  that  both  these  people  were  to  blame, 
and  that  the  motorman,  after  he  saw  that  the  plaintiff  was  in 
danger,  could  not*  have  stopped  his  car.  That  is  the  effect  of  it  ? 

The  Foreman  : Yes. 

His  Lordship  : Mr.  MacGregor,  I must  endorse  the  record  dis- 
missing this  action.  The  jury  have  been  rather  friendly  to  the 
street  railway  company.  I cannot  help  it. 
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Mr.  MacGregor  asks  for  a stay. 

His  Lordship  : I had  not  observed  that  the  jury  had  struck 
out  the  “no”  in  answer  to  the  6th  question.  But  I have  asked 
them  if  their  idea  was,  that  the  motorman,  after  he  saw  the  posi- 
tion in  which  the  plaintiff  was,  could  not,*  by  the  exercise  of 
reasonable  care,  have  prevented  the  accident.  They  said  that  was 
their  view.  I will  give  you  a stay. 

It  will  he  seen  that  the  jury  found  that  the  motorman  was 
guilty  of  negligence  by  not  applying  the  brakes  when  he  first 
noticed  the  plaintiff  heading  across  the  tracks ; that  the  plaintiff, 
by  the  exercise  of  reasonable  care,  could  have  avoided  the  acci- 
dent ; and  that  he  was  negligent  in  not  seeing  that  he  had  suffi- 
cient time  to  cross  to  the  north  side  of  the  track  in  safety — mean- 
ing, as  I take  it,  that  he  should  have  seen  that  he  had  not  sufficient 
time  to  cross  to  the  north  side  in  safety,  and  should  not,  there- 
fore, have  attempted  it. 

They  further  say  that  the  accident  was  caused  by  the  negli- 
gence of  both.  , 

When  they  first  returned  to  Court,  they  answered  the  6th 
question  (“Could  the  motorman,  after  he  saw  the  plaintiff  was 
about  to  drive  across  the  tracks,  by  the  exercise  of  reasonable 
care,  have  avoided  the  accident?”)  “No.”  To  the  7th,  “If  he 
could,  of  what  negligence  was  he  guilty?”  they  answered,  “In 
waiting  until  too  late  before  applying  the  brakes.”  The  6th 
and  7th  answers  being  contradictory,  they  retired;  and,  on  their 
return,  they  had  struck  out  the  answers  to  both  the  6th  and  7th 
questions.  The  trial  Judge,  not  observing  at  the  moment  that 
the  answer  to  No.  6 was  struck  out,  said : “What  you  say  in  effect 
is,  that  both  these  people  were  to  blame,  and  that  the  motorman, 
after  he  saw  that  the  plaintiff  was  in  danger,  could  not  have 
stopped  the  car;”  to  which  the  foreman  answered  “Yes.”  And 
His  Lordship  said:  “I  must  endorse  the  record  dismissing  this 
action.  ’ ’ His  Lordship  then  said : “ I had  not  observed  that  the 
jury  had  struck  out  the  ‘no’  in  answer  to  the  6th  question.  But 
I have  asked  them  if  their  idea  was,  that  the  motorman,  after  he 
saw  the  position  in  which  the  plaintiff  was,  could  not,  by  the 

*In  these  two  places  the  stenographer’s  notes  were  corrected  by  him 
after  the  argument  by  inserting  the  word  “not.” 
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exercise  of  reasonable  care,  have  prevented  the  accident.  They 
said  that  was  their  view.  ’ ’ 

On  the  argument  the  notes  did  not  contain  the  word  ‘ 1 not 9 ’ in 
the  two  places  above  indicated,  but  this  has  since  been  corrected 
by  the  reporter,  with  the  approval  of  the  trial  Judge. 

The  question  of  ultimate  negligence  was  clearly  submitted  to 
the  jury ; but,  as  the  answers  now  stand,  the  jury  have  not  dealt 
with  that  question,  unless  it  be  that  their  answer  to  the  second 
question  was  intended  to  deal  with  the  question  of  ultimate 
negligence. 

As  the  trial  Judge  points  out : ‘ 1 In  the  pleadings  there  is  no 
statement  as  to  the  specific  acts  of  negligence  which  the  plaintiff 
charges  the  defendants’  servants  to  have  been  guilty  of;  but,  as 
I would  gather  from  the  course  of  the  trial  and  from  the  obser- 
vations of  the  learned  counsel  for  the  plaintiff,  the  case  is  put 
upon  the  ground  that  there  was  a duty  resting  upon  the  motor- 
man  of  the  car  which  he  was  propelling,  the  east-bound  car, 
somewhere  about  Margueretta  street,  to  sound  the  gong  for  the 
purpose  of  warning  people  who  were  about  to  cross,  warning 
people  who  were  in  the  lawful  exercise  of  their  rights,  travelling 
on  foot  or  in  vehicles ; that  the  motorman  did  not  do  that ; that, 
in  consequence  of  that,  the  plaintiff  was  lulled  into  a feeling  of 
security,  had  a right  to  expect  that  no  car  was  approaching  from 
the  east,  and  that  he  might  have  safely  crossed  the  track.  ” Upon 
that  question  so  submitted,  the  jury  did  not  find  against  the 
defendants.  That,  of  course,  would  have  been  original  negli- 
gence had  the  jury  so  found.  His  Lordship  then  proceeds: 
“Then  another  ground  is,  that,  when  the  motorman  saw,  as  it 
seemed  to  me  he  admitted  he  saw,  the  plaintiff’s  horse  on  the 
track  in  the  act  of  crossing,  he  did  not  sound  the  gong  then  to 
warn  the  man.”  That  also  would  be  original  negligence,  and 
on  this  the  jury  have  made  no  finding  against  the  defendants. 
‘ ‘ The  third  ground  is,  that,  even  if  the  plaintiff  was,  as  the  de- 
fendants contend  he  was,  guilty  of  negligence  in  the  way  he 
attempted  to  cross  the  track,  the  motorman  saw  him  or  ought  to 
have  seen  him  in  sufficient  time  to  enable  him,  if  he  had  used 
the  appliances  which  he  had  at  his  command  as  he  ought  to 
have  used  them,  to  have  stopped  the  car  and  to  have  avoided  the 
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collision.”  This  is  a charge  of  ultimate  negligence,  and  it  has 
not  reference  to  the  ringing  of  the  gong,  which  covered  the  first 
two  points,  but  has  reference  exclusively  to  what  the  motorman 
ought  to  have  done  after  the  plaintiff  had  been  guilty  of  his  act 
of  negligence  in  attempting  to  cross  the  track. 

Having  regard,  then,  to  the  manner  in  which  these  several 
questions  were  put  and  the  answer  to  No.  2,  it  appears  to  me 
that  that  has  reference  to  this  third  ground — to  the  ultimate  neg- 
ligence. If  that  be  so,  the  effect  of  this  answer  would  give  the 
plaintiff  the  right  to  recover,  notwithstanding  the  negligence 
of  the  defendants. 

By  the  answer  to  question  5,  however,  both  plaintiff  and  de- 
fendants were  guilty  of  negligence.  If  the  answer  to  question  2 
was  not  intended  by  the  jury  to  refer  to  ultimate  negligence, 
then  the  jury  have  not  dealt  with  that  question,  the  answers  to 

6 and  7 having  both  been  struck  out  on  the  second  occasion 
when  they  retired,  unless  they  had  sufficiently  answered  that 
question  on  their  return. 

The  jury  during  the  course  of  conversation  said  clearly 
enough  that  the  motorman  could  not  have  avoided  the  accident 
when  he  noticed  it;  that  is,  I take  it  when  he  saw  the  plaintiff. 
But,  on  their  second  return,  when  the  answers  to  questions  6 and 

7 had  been  struck  out,  only  this  was  said : ‘ ‘ The  only  change  is 
taking  out  the  answer  to  7.  What  you  say  in  effect  is,  that  both 
these  people  were  to  blame,  and  that  the  motorman,  after  he  saw 
that  the  plaintiff  was  in  danger,  could  not  have  stopped  his  car.  ’ ’ 
It  does  not  say  that  the  motorman  could  not,  had  he  exercised 
reasonable  diligence,  have  avoided  the  accident,  after  it  appeared 
quite  clear  that  the  plaintiff  was  about  to  cross  in  front  of  the 
car,  but  it  only  says  that  he  could  not  have  stopped  the  car  after 
he  saw  (not  might  have  seen)  the  plaintiff.  Of  course,  if  there 
is  no  evidence  that  ought  to  have  been  submitted  to  the  jury  that 
the  motorman,  by  the  exercise  of  reasonable  diligence,  ought  to 
have  seen  the  plaintiff’s  rig  in  time  to  stop  the  car,  then  the  judg- 
ment should  stand ; but,  if  it  appears  that  there  is  evidence  which 
would  support  such  finding — that  is,  of  ultimate  negligence — 
then  that  question  has  not  been  answered,  and  the  case  ought  to 
go  back  for  trial. 
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It,  therefore,  remains  to  examine  the  evidence  upon  this  point! 
It  is  apparent  from  the  judgment  that  the  trial  Judge  took  the 
view  that  there  was  evidence  which  could  properly  be  submitted 
on  the  question  of  ultimate  negligence ; and,  in  my  opinion,  after 
a careful  reading  of  the  evidence,  he  was  right  in  this  view.  I 
shall  not  quote  all  the  evidence  bearing  upon  this  question,  but 
sufficient,  as  I think,  to  shew  that  there  was  ample  evidence  to 
support  a finding,  had  there  been  one,  on  the  question  of  ultimate 
negligence ; and,  as  pointed  out  by  the  learned  Chief  Justice,  the 
strongest  evidence  supporting  this  view  was  given  by  some  of 
the  witnesses  for  the  defence.  A fair  summary  may  be  found 
in  the  charge. 

James  Caines,  with  his  wife,  was  waiting  for  a car  at  the 
north-east  corner  of  Dundas  and  Margueretta  streets.  He  says 
that  Herron  was  just  about  turning  to  come  up  Margueretta 
street.  “His  horse  seemed  to  be  about  the  south  rail  of  the 
track,  as  far  as  I could  judge. 

“Q.  Which  track?  A.  South  track. 

‘ ‘ Q.  When  he  was  there,  where  was  this  east-bound  car  ? A.  It 
was  east  of  us,  about  a couple  of  car  lengths.  ’ 7 That  is,  the  car 
was  east  of  the  east  side  of  Margueretta  street,  about  two  car- 
lengths,  when  the  plaintiff  turned  his  horse  up  Margueretta  street. 

“Q.  What  occurred  next  ? A.  Well,  I saw  Mr.  Herron,  and 
he  seemed  to  be  straightening  up  to  come  up  Margueretta  street. 
To  us  he  seemed  to  be  coming  across  the  track  all  right;  but,  if 
the  car  had  been  going  anyway  reasonable,  Hr.  Herron  had  lots 
of  time  to  cross  the  track  coming  up  Margueretta  street,  but 
before  he  had  time  the  car  struck  him  and  he  was  upset.”  This 
witnesses  positive  that  the  gong  did  not  ring. 

“ Q.  Where  was  the  car  when  it  struck  Mr.  Herron  as  regards 
Margueretta  and  Dundas  streets?  A.  It  was  west  of  Marguer- 
etta, on  the  west  side  of  the  street ; very  close  to  the  west  side  of 
the  street. 

‘ ‘ Q.  Would  you  give  us  as  clear  an  idea  as  you  can  of  where 
the  car  was  when  it  stopped  ? A.  Well,  when  that  car  stopped, 
the  east  end  of  that  west-bound  car  was  about  in  line  with  the 
fence  line  of  the  west  side  of  Margueretta  street. 

“Q.  Were  the  brakes  applied?  A.  The  brakes  were  not  ap- 
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plied  before  they  struck  the  man.  The  car  was  going  at  speed 
when  it  struck  the  man,  and  it  brought  him  about  half  a car 
length  before  it  came  to  a stop.” 

On  cross-examination  he  says : — 

“A.  I saw  him  on  the  opposite  side  of  the  street,  just  turning  to 
come  up  Margueretta  street.  His  horse’s  head  was  about  the 
south  rail  of  the  south  track. 

“Q.  Was  the  horse’s  head  east  or  west  of  the  body  of  the  rig? 
A.  His  horse  seemed  to  be  turned  up  Margueretta  street. 

£ ‘ Q.  And  at  that  time,  when  you  saw  him  in  that  position  with 
his  horse  on  the  south  rails  and  facing  north  towards  the  west 
side  of  Margueretta  street,  how  far  was  the  car  away  ? A.  About 
two  car  lengths. 

“Q.  And  that  is  the  time  you  noticed  the  car?  A.  That  is 
the  time  I noticed  the  car.  ’ ’ 

His  wife,  'Caroline  Caines,  says : — 

‘ ‘ Q.  Did  it  slow  down  before  it  struck  him  ? A.  No,  it  did 
not.” 

Buchner,  who  has  the  bicycle  shop  referred  to,  says : — 

“Q.  Your  shop  is  opposite  the  west  end  of  Margueretta 
street?  A.  Yes. 

“Q.  What  did  you  first  know  of  the  matter?  A.  Well,  it  was 
when  I heard  the  fender,  as  I suppose,  drop  on  the  rail. 

“Q.  Where  was  the  car,  do  you  say,  when  the  fender  dropped 
on  the  rail?  A.  It  was  somewhere  about  the  centre  of  Marguer- 
etta street,  facing 

“Q.  On  Dundas  street?  A.  Yes. 

“Q.  Then  what  occurred?  A.  Well,  I heard — it  seemed  to  me 
when  the  fender  dropped  'that  they  used  only  the  ordinary  brake 
just  then.  Then  there  was  another  brake  seemed  to  come  on; 
there  was  a terrible  rumbling  like  applying  the  other  brake.” 

Pearn  was  a passenger  on  the  car  which  struck  the  plaintiff’s 
rig.  He  says: — 

“A.  I was  standing  about  8 or  10  feet  from  the  front  end 
of  the  car  in  the  aisle  facing  the  north. 

“Q.  What  did  you  first  know  about  the  matter?  A.  The 
first  I knew  about  it  was  the  crash. 
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“Q.  Was  there  any  gong  rung  before  the  crash?  A.  There 
was  no  gong  run. 

“Q.  Are  you  sure  of  that?  A.  Positively  sure.” 

John  Foster  was  driving  east  on  Dun-das  street,  west  of 
Margueretta  street.  He  says:- — 

“Q.  Where  were  you  relatively  to  Margueretta  street?  How 
near  was  the  car  that  struck  the  rig  to  you  when  you  saw  it 
strike  the  rig  ? A.  I was  almost  by  the  side  of  it. 

“Q.  Where  was  the  car  when  it  struck  the  rig?  A.  Just  in 
the  middle  of  Margueretta  street. 

“Q.  How  far  would  you  say  the  west-bound  car  was  east  of 
Mr.  Herron  when  'he  went  to  cross  the  track  ? A.  About  75  feet. 

“Q.  Are  you  sure  of  that?  A.  Yes. 

“Q.  About  where,  as  regards  Margueretta  street,  did  these 
two  cars  pass  one  another?  How  far  east?  A.  About  90  feet.” 

On  cross-examination  he  said : — 

‘ ‘ Q.  He  was  in  the  act  of  crossing  at  the  time  that  you  say  you 
saw  the  car  coming  west,  75  feet  away?  A.  Yes. 

“Q.  How  far  had  he  got  with  his  horse  at  that  time?  A.  The 
horse  had  crossed  over  the  tracks  and  just  as  the  buggy  was  on 
the  track. 

“Q.  That  was  when  you  saw  the  east-bound  car  coming  75 
feet  away,  was  it  ? A.  No,  the  west-bound  car. 

“Q.  It  was  when  the  west-bound  car  was  75  feet  away,  was 
that  the  time  his  horse  had  just  got  across  the  tracks  and  his 
buggy  was  on  the  tracks?  A.  Yes,” 

For  the  defence  the  motorman,  Thompson,  was  asked:— 

* 1 Q.  What  was  the  first  that  you  saw  of  Mr.  Herron  and  his 
rig?  A.  Well,  I had  just  been  after  passing  a car  going  east- 
bound — just  east  of  Margueretta  street — just  on  Margueretta 
at  the  east.  I sounded  the  gong  approaching  the  car,  and  just 
as  the  car  had  got  clear  of  me  I noticed  Mr.  Herron ’s  horse  start- 
ing to  come  across,  and  I sounded  the  gong  again.  I saw  that  he 
was  not  going  to  stop.  I would  not  say  that  I sounded  the  gong 
after  that,  but  I put  my  best  energies  towards  stopping  the  car, 
and  I thought  that  I was  going  to  succeed  till  I was  about  to 
hit  him.  Mr.  Herron  never  seemed  to  see  me  until  I was  within 
4 feet  of  him,  and  then  he  looked  around  at  the  time. 
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“Q.  How  far  then  was  he  away  from  you  in  a direction  east 
and  west,  at  the  time  that  you  saw  him  first?  A.  Well,  I was 
approaching  Margueretta  street  when  I saw  his  horse ’s  head  first. 
That  was  after  the  horse’s  head  had  passed.” 

The  next  question  and  answer  are  inconsistent  with  this: — 
“Q.  Give  me  the  distance?  A.  I could  not  swear  to  exactly 
the  feet;  because  I cannot.  I suppose,  probably,  to  give  an  esti- 
mate, I would  be  8 or  10  feet  into  Margueretta  street;  hut  I 
might  be  mistaken. 

“Q.  How  far  back  of  that  was  it  that  you  had  passed  the 
east-bound  car.  A.  Well,  I would  be  just  passing  the  other  car 
then.  The  car  would  just  be  east  of  the  line  I would  judge. 

“Q.  And  where  did  you  say  the  car  struck  the  rig?  A. 
Somewhere  about  4 feet  east  of  the  west  line  of  Margueretta 
street. 
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“Q.  How  far  did  it  take  you  to  stop  this  car?  A.  About  a 
car-length,  I consider.  I do  not  know  how  long  a car  is,  about 
35  feet,  I suppose. 

“Q.  Have  you  ever  stopped  it  shorter?  A.  Well,  I might 
if  I was  going  slow. 

*‘Q.  If  you  had  been  going  slower  you  might  have  stopped 
quicker?  A.  Yes. 

‘ ‘ Q.  Which  way  was  the  head  of  the  horse  facing  when  you 
saw  Mr.  Herron  first?  A.  He  was  swinging  around  to  the 
north. 

“Q.  To  go  up  Margueretta  street?  A.  Yes, 

“Q.  And  the  head  was  around  facing  that  way  when  you 
first  saw  the  head?  A.  Yes,” 

Robert  Bernstein  was  walking  on  Dundas  street : — 

“Q.  How  far  were  you  from  Margueretta  street  when  your 
attention  was.  called  to  anything?  A.  We  were  just  about  at 
Margueretta  street  when  we  heard  a gong. 

“Q.  What  else  did  you  see?  A.  As  soon  as  we  heard  the 
gong  we  saw  the  horse  coming  over  the  rails  so  we  turned  back. 
As  soon  as  we  turned  back  to  look  where  the  car  was,  the  buggy 
was  turned  over.” 

George  Faulkner  says : — 
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“Q.  What  was  the  first  thing  that  called  your  attention? 
A.  The  loud  sounding  of  the  gong.” 

On  cross-examination  he  says: — 

“Q.  When  you  heard  the  gong  ring,  what  did  you  do?  A. 
I looked  to  see — I at  once  came  to  the  conclusion  that  there  was 
something  wrong. 

44Q.  And  it  was  right  then  that  the  crash  came?  A.  Right 
then ; right  after  the  gong  sounded.  I looked  out  of  the  window 
and  saw  the  man  in  the  buggy,  and  it  appeared  as  if  he  was 
picked  up.” 

Everett  Holden  says : — 

4 4 Q.  Where  were  you  at  the  time  ? A.  I was  sitting  near  the 
front  of  the  car  at  the  time,  on  the  north  side  of  the  car. 

“Q.  What  was  the  first  that  attracted  your  attention?  A. 
The  first  that  attracted  my  attention  was  the  man.  He  was 
sitting  in  the  buggy,  and  the  horse  was  facing  towards  the 
west;  and,  after  we  passed  the  east-bound  car  about  half  way 
down  the  block;  the  gentleman  simply  turned  right  round  and 
drove  right  in  front  of  the  car  going  west.  I could  not  say 
exactly  where  the  car  was. 

“Q.  Do  you  remember  how  many  cars  you  passed?  A.  No, 
I could  not  say. 

“Q.  How  far  was  the  west-bound  car  from  Margueretta  street 
when  this  man  turned?  A.  Well,  I could  not  say.  I should 
imagine  about  three  lengths  of  the  car — that  is,  roughly. 

“Q.  Then  what  happened  as  far  as  the  car  was  concerned? 
A.  The  motorman  rang  the  bell,  I should  imagine,  about  twice. 
That  was  all  the  time  he  had.  Then  he  put  on  the  brakes  and 
stopped  the  car  as  quickly  as  he  could.” 

According  to  this  witness,  when  the  motorman  saw  or  might 
have  seen  the  plaintiff,  his  car  was  three  car-lengths  east  of 
Margueretta  street. 

<4Q.  And  did  you  notice  where  the  car  was  after  it  had 
stopped?  A.  Well,  I should  think  it  would  be  about  four  or 
may  be  six  feet  east  of  the  west  side  of  Margueretta  street— in 
that  neighbourhood. 

‘ 4 Q.  And  where  did  you  say  the  car  was  when  the  gong  was 
rung?  A.  Well,  it  would  be  about  60  feet,  I should  imagine. 
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when  he  started  to  ring  the  gong.  The  man  was  driving  north 
at  the  time. 

“Q.  And  you  looked  when  you  heard  the  gong?  A.  I was 
looking  out  at  the  front  of  the  car  at  the  time  on  the  streets. 

“Q.  And  you  could  clearly  see  the  man  at  the  time,  60  feet 
away?  A.  Yes.” 

Harold  Judge  was  strap-holding  on  the  front  end  of  the  car, 
about  three  feet  from  the  door 
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“Q.  Then  just  tell  me  what  you  saw?  A.  The  car  would  be 
probably  two  lengths  from  Margueretta  street,  east  of  Marguer- 
etta  street,  when  I heard  the  gong;  and,  looking  out,  I saw  the 
buggy  with  Mr.  Herron,  I suppose,  in  the  buggy.  I did  not 
notice  anything  different  until  I heard  the  crash,  and,  looking 
out,  I saw  Mr.  Herron  on  the  fender. 

“Q.  At  the  time  you  looked,  and  the  car  was  two  lengths 
east  of  the  east  side  of  Margueretta  street,  where  was  Mr.  Her- 
ron’s rig?  A.  He  was  coming  across  the  track,  turning  north- 
east. 

“Q.  How  far  had  he  got?  A.  Well,  he  would  be  about  be- 
tween the  two  tracks,  I would  imagine. 

“Q.  What  do  you  mean  by  that?  A.  Between  the  east  and 
west  track. 

“Q.  The  devil-strip?  A.  Yes. 

“Q.  Did  the  motorman  do  anything?  A.  He  rang  the  bell 
once. 

“Q.  In  addition  to  the  ringing  of  the  gong,  what  else  was 
done?  A.  I heard  the  motorman  put  the  brakes  on,  and  I was 
almost  thrown  off  my  feet,  that  was  all.  I heard  the  crash,  of 
course.” 

On  cross-examination,  he  said: — 

“Q.  When  did  you  first  see  Mr.  Herron?  A.  Well,  as  I 
said,  about  two  car  lengths  east  of  Margueretta.  ’ ’ 

William  J.  Rashleigh  was  the  conductor  on  the  car  in  ques- 
tion. He  says : — 

“Q.  What  was  the  first  that  attracted  your  attention?  A. 
Ringing  of  the  gong  and  the  sudden  applying  of  the  brakes. 

“Q.  Where  was  the  car  relatively  to  Margueretta  street  at 
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the  time  yon  heard  the  gong  ring?  A.  Just  about  on  the  east 
side  of  Margueretta  street. 

“Q.  And  brakes  you  say  put  on ? A.  Yes. ’ ’ 

Walter  McRae,  a master  mechanic,  swears  that  the  car  in 
question  was  40  feet  in  length.  He  says  that  the  car  could  be 
stopped,  going  at  the  rate  of  10  or  12  miles  an  hour,  in  about 
two  car-lengths.  He  also  says  that,  going  8 miles  an  hour,  it 
could  be  stopped  in  two  car-lengths. 

“His  Lordship:  Do  you  want  this  jury  to  understand  that 
it  could  not  be  stopped  any  quicker  going  8 miles  an  hour  than 
it  could  going  12?  A.  Yes,  it  could.” 

Then  he  further  says  that,  going  12  miles  an  hour,  it  could 
be  stopped  at  90  feet. 

From  these  extracts  it  appears  that  there  is  evidence  by 
some  of  the  witnesses  that  the  east-bound  and  west-bound  cars 
crossed  each  other  east  of  Margueretta  street ; that,  according 
to  several  of  the  witnesses,  the  plaintiff ’s  horse  and  rig  could  be 
seen  from  two  to  three  car-lengths  east  of  Margueretta  street, 
when  he  was  in  the  act  of  crossing  to  the  north.  According  to 
the  plaintiff’s  own  evidence,  he  actually  stopped  the  car  within 
about  a car-length,  although  the  mechanical  engineer  speaks  of 
two  car-lengths  as  necessary  to  stop  the  car,  going  8 miles  an 
hour,  which  was  about  the  rate  at  which  the  car  in  question  is 
said  to  have  been  moving. 

If  the  jury  believed  this  evidence,  they  could  well  find,  as 
they  did  find,  that  the  negligence  of  the  motorman  was  in  not 
applying  the  brakes  when  he  first  noticed  the  plaintiff  heading 
across  the  tracks,  and  this  was  the  answer  which  they  brought 
in  to  question  7 : “In  waiting  until  too  late  before  applying  the 
brakes.  ’ r 

The  case  is  then  reduced  to  this: — 

(1)  No  negligence  found  against  the  defendants  as  to  speed 
or  not  ringing  the  gong,  which,  upon  the  charge,  were  referred 
to  as  original  negligence  on  the  part  of  the  defendants. 

(2)  Negligence  on  the  part  of  the  plaintiff  in  not  seeing  that 
he  had  time  to  cross  the  track. 

(3)  Ultimate  negligence  on  the  part  of  the  motorman  in  not 
applying  the  brakes  at  an  earlier  stage,  when,  according  to  the 
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witnesses  and  his  own  evidence,  he  might  have  stopped  the  car, 
notwithstanding  the  negligence  of  the  plaintiff. 

The  evidence  is  very  contradictory  npon  almost  every  point. 
Five  of  the  witnesses  of  the  plaintiff  swear  positively  that  the 
gong  did  not  ring.  A number  of  witnesses  for  the  defendants 
swear  that  it  did. 
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The  jury  not  having  found  in  favour  of  the  plaintiff  upon 
this  issue,  it  must  be  taken  that  the  gong  did  ring. 

In  one  view  of  the  findings,  they  may  mean  that  when  the 
motorman  saw  the  plaintiff  it  was  too  late  to  stop  the  car. 

The  result  of  the  jury’s  findings  and  of  what  took  place  at 
the  trial  with  reference  to  their  answers,  and  questions  put  by 
the  learned  trial  Judge,  leaves  it  uncertain,  in  my  opinion,  as 
to  what  they  meant. 

I think  that  there  was  evidence  of  ultimate  negligence  that 
could  not  be  withheld  from  the  jury,  and  that  they  have  given 
no  clear  and  sufficient  answers  to  the  questions  submitted  to 
them.  , 

There  should,  therefore,  be  a new  trial.  Costs  of  the  former 
trial  and  of  this  appeal  to  be  costs  in  the  cause. 


Mulock,  C.  J. : — I agree. 


Riddell,  J.  (dissenting)  The  plaintiff  had  a horse  and 
buggy  standing  on  the  north  side  of  Dundas  street,  east  of  Mar- 
gueretta  street,  the  horse  facing  west.  Coming  out  from  a shop, 
he  intended  to  drive  away;  he  picked  up  the  weight,  put  it  into 
the  buggy,  and  himself  stood  by  the  side  of  the  buggy  till  a 
car  went  past  east.  As  he  picked  up  the  weight,  the  horse 
turned  his  head  to  go  across : the  plaintiff  got  into  the  buggy 
and  sat  there  till  another  car  went  by  to  the  east — then  he 
picked  up  the  lines,  and  his  horse  started  to  cross — the  last  east- 
going  car  having  got  about  30  feet  away  by  this  time.  Two  cars 
had  passed  to  the  west  during  this  period.  When  crossing,  he 
saw  a third  west-bound  car;  when  it  came  within  four  feet  of 
his  buggy,  he  grabbed  the  whip  to  get  over,  but  did  not  succeed 
in  escaping;  the  car  struck  the  right  hand  front  wheel;  he  was 
thrown  out  and  hurt. 
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He  brought  an  action,  which  was  tried  before  the  Chief  Jus- 
tice of  the  Common  Pleas  and  a jury  at  Toronto. 

While  the  statement  of  claim  does  not  particularise  the  neg- 
ligence complained  of,  it  is  apparent  from  the  proceedings  at  the 
trial  that  three  acts  of  negligence  were  alleged : ( 1 ) not  sound- 
ing the  gong,  thereby  lulling  the  plaintiff  into  a sense  of  secur- 
ity; (2)  not  sounding  the  gong  when  the  motorman  saw  that  the 
plaintiff’s  horse  was  on  the  track;  and  (3)  “the  motorman  saw 
him  or  ought  to  have  seen  him  in  sufficient  time  to  have  enabled 
him,  if  he  had  used  the  appliances  which  he  had  at  his  command, 
as  he  ought  to  have  used  them,  to  have  stopped  the  car  and  have 
avoided  the  collision.” 

After  much  evidence  had  been  given  and  after  a careful  and 
unexceptionable  charge,  questions  were  left  to  the  jury,  which 
they  answered  thus : — 

“Q.  1.  Was  the  motorman  guilty  of  negligence?  A.  Yes. 

“Q.  2.  If  so,  of  what  negligence?  A.  By  not  applying  the 
brakes  when  he  first  noticed  the  plaintiff  heading  across  the 
tracks. 

“Q.  3.  'Could  the  plaintiff,  by  the  exercise  of  reasonable  care, 
have  avoided  the  accident?  A.  Yes. 

“Q.  4.  If  he  could,  in  what  respect  was  he  negligent?  A.  In 
not  seeing  he  had  sufficient  time  to  cross  to  the  north  side,  of 
the  tracks  in  safety. 

“Q.  5.  Was  the  accident  caused  (a)  by  the  negligence  of  the 
motorman?  (b)  or  by  the  negligence  of  the  plaintiff?  (c)  or 
by  the  negligence  of  both  ? A.  Both. 

“Q.  6.  Could  the  motorman,  after  he  saw  the  plaintiff  was 
about  to  drive  across  the  tracks,  by  the  exercise  of  reasonable 
care,  have  avoided  the  accident?  A.  No. 

“Q.  7.  If  he  could,  of  what  negligence  was  he  guilty?  A.  In 
waiting  until  too  late  before  applying  the  brakes. 

“Q.  8.  At  what  sum  do  you  assess  the  plaintiff’s  damages? 
A.  $800.” 

The  learned  Chief  Justice  was  not  satisfied  with  the  answers, 
and  the  following  is  the  official  report  of  what  then  took  place. 

His  Lordship:  Your  answer  to  the  6th  is  inconsistent  with 
the  answer  to  the  7th. 
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Mr.  Dewart  (counsel  for  the  defendants)  : I submit  not. 

His  Lordship:  Plainly  so.  You  find  they  are  both  guilty  of 
negligence,  and  you  find  that  the  motorman  was  guilty  in  wait- 
ing till  too  late  before  applying  the  brakes.  Now  what  does  that 
mean  in  connection  with  6? 

Foreman  of  Jury:  He  was  too  near  to  the  man  in  the  rig 
to  stop  to  avoid  the  accident. 

His  Lordship:  Then  why  do  you  say  that  he  was  negligent 
in  waiting  until  too  late  before  applying  the  brakes?  One  or 
other  of  those  answers  is  wrong,  it  strikes  me,  or  they  are  in- 
consistent with  one  another.  Now,  what  is  it  you  mean?  Just 
state  generally  what  idea  you  have  in  all  these  answers.  Just 
state  generally  what  you  think  was  the  position  of  the  parties 
and  the  negligence  of  both. 

Foreman:  According  to  the  evidence,  he  had  not  a chance 
to  do  anything  but  what  he  did. 

His  Lordship:  Then  you  should  have  answered  this  7th 
question — you  should  not  have  answered  the  way  you  did — “he 
was  negligent  in  not  applying  the  brakes” — because  that  means 
that,  after  he  became  aware  that  the  plaintiff  was  in  danger,  he 
might  have  avoided  the  accident  by  putting  on  the  brakes  or  by 
doing  something.  Is  that  what  you  do  mean,  or  do  you  mean 
the  contrary? 

Foreman  : We  mean  the  contrary — that  he  could  not  have 
done  it  in  the  time. 

His  Lordship:  Then  your  7th  answer  should  be  struck  out. 
Now,  which  of  these  answers  is  to  be  taken  as  correct? 

Foreman:  We  said  he  could  not  have  avoided  the  accident 
when  he  noticed  it. 

His  Lordship:  Then  the  answer  to  the  7th  should  be  struck 
out;  because  you  say,  in  effect,  that  he  could  have  avoided  the 
accident  if  he  had  not  waited  until  too  late.  I think  you  had 
better  go  back,  consider  it,  and  come  back  again.  And  make 
sure  what  you  really  mean. 

The  jury  then  retire,  and  after  some  time  return  again  to 
the  court-room. 

They  had  struck  out  the  answers  to  questions  6 and  7 alto- 
gether, but  it  was  not  noticed  that  they  had  struck  out  the 
answer  to  question  6.  The  report  continues: — 
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His  Lordship:  The  only  change  is  taking  out  the  answer  to 
7.  What  you  say  in  effect  is,  that  both  these  people  were  to 
blame,  and  that  the  motorman,  after  he  saw  that  the  plaintiff 
was  in  danger,  could  have  stopped  his  car.  That  is  the  effect 
of  it? 

The  Foreman:  Yes. 

His  Lordship:  Mr.  MacGregor,  I must  endorse  the  record 
dismissing  this  action.  The  jury  have  been  rather  friendly  to 
the  street  railway  company.  I cannot  help  it. 

Were  it  not  for  what  follows,  I should  have  thought  that  what 
the  learned  Chief  Justice  said  was,  “the  motorman  . . . 

could  not  have  stopped  his  car.  ’ ’ This,  as  reported,  was  a find- 
ing that  the  motorman  could  have  stopped  the  car,  that  he  was 
guilty  of  the  ultimate  and  causal  negligence,  and  that  would 
entitle  the  plaintiff  to  a verdict. 

But  the  report  continues  thus: — 

Mr.  MacGregor  (counsel  for  the  plaintiff)  asks  for  a stay. 

His  Lordship  : I had  not  observed  that  the  jury  had  struck 
out  the  “no”  in  answer  to  the  6th  question.  But  I have  asked 
them  if  their  idea  was,  that  the  motorman,  after  he  saw  the 
position  in  which  the  plaintiff  was,  could,  by  the  exercise  of 
reasonable  care,  have  prevented  the  accident.  They  said  that 
was  their  view.  I will  give  you  a stay. 

There  seems  to  have  been  some  misapprehension  at  the  trial, 
and  perhaps  the  report  is  not  accurate.  Neither  party,  how- 
ever, offered  or  asked  to  have  the  reporter’s  notes  examined  to 
find  if  the  official  report  is  accurate;  and  we  must  deal  with 
the  case  upon  the  material  before  us  upon  this  appeal  by  the 
plaintiff. 

On  the  notes,  as  they  stand,  it  would  appear  that  the  learned 
Chief  Justice  was  referring  to  the  first  question  and  the  answer 
already  found — and  not  at  all  to  the  sixth  and  seventh  questions. 

Whether  the  jury  so  meant,  or  whether  they  had  changed 
their  mind  and  thought  that  the  sixth  question  should  be  answered 
in  the  affirmative,  may  be  doubtful — and,  if  the  case  turned  upon 
this,  a new  trial  should  be  had. 

But  I do  not  think  the  matter  of  any  importance  in  the 
present  case.  While  it  is  the  best  and  most  convenient  practice 
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to  submit  in  writing  all  questions  which  the  jury  are  to  answer, 
there  is  nothing  in  the  statute  (Ontario  Judicature  Act,  sec. 
112)  to  compel  this  to  be  done;  and  I would  consider  that  the 
answers  of  a jury  to  questions  submitted  orally  from  the  bench 
are  answers  to  questions  within  sec.  112.  But  it  must  be  not 
tentative  but  final  answers  that  are  to  be  so  taken — consequently, 
in  this  case,  we  must,  I think,  look  to  the  answers  given  after 
the  jury  returned  the  second  time. 

The  result  will  be  that  the  jury  have  found:  (1)  negligence 
by  the  motorman;  (2)  which  would  not  have  caused  the  acci- 
dent had  the  plaintiff  exercised  reasonable  care;  but  (3)  “the 
motorman,  after  he  saw  that  the  plaintiff  was  in  danger,  could 
have  stopped  his  car.”  Or,  if  this  be  not  the  case,  but  the 
negligence  referred  to  in  the  answer  to  the  first  question  is  the 
same  as  that  referred  to  in  answer  to  the  oral  question,  then 
the  case  is  as  put  by  Mr.  Justice  Meredith  in  Jones  v.  Toronto 
and  York  Radial  R.W.  Co.  (1911),  25  O.L.R.  158,  166,  “no 
negligence  on  the  pqrt  of  the  defendants  causing  the  injury, 
negligence  on  the  part  of  the  plaintiff  causing  it,  but  . . . 

the  defendants,  by  the  exercise  of  ordinary  care,  might  have 
avoided  the  injury.”  It  makes  no  difference  which  way  it  is 
put — if  the  last  finding  of  the  jury  be  justified  by  the  evidence, 
the  plaintiff  is  entitled  to  his  verdict. 

The  question  is:  Could  the  jury,  upon  this  evidence,  have 
been  justified  in  finding  that  the  motorman  could  and  should 
have  stopped  the  car,  by  any  exertion,  at  or  after  ‘ 1 the  point  at 
which  it  became  reasonably  apparent  that  the  plaintiff  intended 
to  proceed  in  his  course  across  the  track?”  per  Garrow,  J.A.,  in 
Jones  v.  Toronto  and  York  Radial  R.W.  Co.,  25  O.L.R.  at  p. 
163.  Any  negligence  prior  to  that  time  is  “met  by  the  finding 
of  contributory  negligence:”  per  Meredith,  J.A.,  S.C.,  at  p.  167. 

The  only  evidence  apparently  bearing  upon  that  point  is  that 
of  the  motorman : he  says :“  Well,  I had  just  been  after  passing  a 
car  going  east-bound — just  east  of  Margueretta  street — just  on 
Margueretta  at  the  east.  I sounded  the  gong  approaching  that 
car,  and  just  as  the  other  car  had  got  clear  of  me,  I noticed 
Mr.  Herron’s  horse  starting  to  come  across,  and  I sounded  the 
gong  again.  I saw  that  he  was  not  going  to  stop.  I would  not 


D.  C. 
1912 

Herron 

v. 

Toronto 
R.W.  Co. 

Riddell,  J. 


78 


ONTARIO  LAW  REPORTS. 


D.  C. 
1912 

Herron 

v. 

Toronto 
R.W.  Co. 

Riddell,  J. 


[VOL. 


say  that  I sounded  the  gong  after  that,  but  I put  my  best  ener- 
gies towards  stopping  the  car,  and  I thought  that  I was  going 
to  succeed  till  I was  about  to  hit  him.  ’ ’ 

(The  view  of  the  plaintiff,  and  consequently  that  of  the 
motorman,  had  been  at  first  obscured  by  the  car  going  east.) 

‘ ‘ Q.  But  in  the  position  where  you  were,  with  the  east-bound 
car  where  it  was,  was  it  possible  for  you  to  see  him  ? A.  No. 

“Q.  Were  you  on  the  look-out?  A.  Yes. 

“Q.  Was  there  anything  to  take  your  attention  away  from 
your  work  at  that  time.  A.  Nothing  at  all. 

“Q.  And  were  you  on  the  job?  A.  I was  on  the  job. 

“Q.  Prom  the  time  that  you  saw  Mr.  Herron  until  you 
brought  the  car  to  a stop,  how  far  did  the  car  go?  A.  I judge 
about  a car-length. 

“Q.  Where  was  the  horse  at  the  time  the  rig  was  struck? 
A.  It  had  just  crossed. 

“Q.  The  horse  was  clear  of  the  north  track?  A.  Yes. 

“Q.  What  kind  of  appliances  had  you  on  this  car?  A.  Air- 
brakes. 

“Q.  What  condition  were  they  in  on  that  day?  A.  In  good 
order. 

“Q.  Did  they  work?  A.  Worked  satisfactorily. 

“Q.  Did  you  apply  the  reverse  at  all?  A.  I did. 

“Q.  And  how  did  it  act?  A.  Worked  all  right. 

“Q.  What  kind  of  a stop  did  you  make?  A.  I made  a quick 
stop,  as  quick  as  I could. 

“Q.  Were  there  any  appliances  there  that  you  did  not  use? 
A.  Well,  I used  the  best  appliances  that  I knew  how  to  use  at 
the  time  and  the  quickest. 

“Q.  And  you  understood  how  to  use  them?  A.  And  I knew 
how  to  use  them. 

“Q.  Was  there  anything  else  you  could  have  done  to  have 
made  a shorter  stop?  A.  I do  not  know  of  anything  else;  not 
any  better.” 

I think  that  it  could  not  be  found,  on  this  evidence,  that 
the  motorman  was  guilty  of  negligence  after  he  saw  or  could 
have  seen  that  the  plaintiff  “intended  to  proceed  in  his  course 
across  the  track.” 
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The  plaintiff  can  tell  nothing  about  the  matter:  he  did  not 
see  the  car  ‘‘till  it  came  crash  right  up  against  the  rig  about 
four  feet  off”— “it  was  right  on  top  of  me  or  close  to  me  before 
I seen  anything.” 

Buchner  heard  the  brakes  put  on,  but  does  not  assist  on  this 
point. 

McCormick  says  that  when  he  noticed  the  horse  crossing  the 
track  then  he  heard  the  motorman  ring  the  gong — -“the  door 
was  open,  and  the  car  began  to  slow  down,  but  it  did  not  quite 
stop  before  it  struck  the  buggy — the  motorman  shut  off  the 
power  and  put  on  the  brakes  and  rang  the  bell.” 

Holden  says  that  the  motorman  “stopped  the  car  as  quickly 
as  he  could.”  Judge  “heard  the  motorman  put  the  brakes  on 
and  . . . was  almost  thrown  off  his  feet.”  Cowan:  “The 

car  approached  him  as  if  it  were  stopping — in  a slow  manner. ’ ’ 

None  of  these  witnesses  helps  at  all  in  the  inquiry  now  in 
hand — and  I cannot  see  that  any  case  is  made  of  ultimate  or 
causal  negligence. 

In  my  opinion,  the ' appeal  should  be  dismissed  with  costs. 

Note. — (Since  the  above  was  written,  we  have  been  informed 
by  the  official  stenographer  that  his  transcript  of  his  notes  is 
erroneous  in  leaving  out  the  word  ‘ ‘ not  ’ ’ in  two  places.  He  says 
his  notes  read: — , 

“His  Lordship:  The  only  change  is  taking  out  the  answer 
to  7.  What  you  say  in  effect  is,  that  both  these  people  were  to 
blame,  and  that  the  motorman,  after  he  saw  that  the  plaintiff 
was  in  danger,  could  not  have  stopped  his  car.  That  is  the  effect 
of  it  ? The  Foreman  : Yes.  ’ ’ 

The  second  passage  should  read: — 

“His  Lordship:  I had  not  observed  that  the  jury  had  struck 
out  the  ‘no’  in  answer  to  the  6th  question.  But  I have  asked 
them  if  their  idea  was,  that  the  motorman,  after  he  saw  the 
position  in  which  the  plaintiff  was,  could  not,  by  the  exercise  of 
reasonable  care,  have  prevented  the  accident.  They  said  that 
was  their  view. 9 ’ 

This  clears  up  much  difficulty,  and  makes,  in  my  view,  in- 
evitable the  conclusion  I have  already  arrived  at. 


D.C. 

1912 

Herron 

v. 

Toronto 
R.W.  Co. 

Riddell,  J. 


New  trial  directed;  Riddell,  J.,  dissenting. 
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The  defendants  appealed  to  the  Court  of  Appeal  from  the 
order  of  the  Divisional  Court. 

November  22  and  25,  1912.  The  appeal  was  heard  by  Gar- 
row,  Maclaren,  Meredith,  Magee,  and  Hodgins,  JJ.A. 

H.  H.  Dewart , K.'C.,  for  the  defendants.  The  evidence  shewed 
that  the  plaintiff,  in  crossing  Dundas  street  as  he  did,  was  violat- 
ing the  city  by-law  with  reference  to  the  direction  that  traffic 
should  take ; and,  therefore,  coming  from  a point  and  in  a direc- 
tion from  which  the  motorman  would  not  expect  him.  The 
plaintiff  also,  by  driving  as  he  did,  failed  to  face  the  approaching 
car,  which  would  have  enabled  him  to  appreciate  any  impending 
danger.  The  breach  of  this  by-law  clearly  contributed  to  the 
happening  of  the  accident.  The  finding  of  the  jury  was  a find- 
ing of  contributory  negligence,  and  against  any  suggestion  of 
ultimate  negligence  on  the  part  of  the  motorman.  This  finding 
should  not  be  disturbed.  The  finding  of  the  jury  that  the  motor- 
man’s  negligence  consisted  in  not  applying  the  brakes  when  he 
first  noticed  the  plaintiff,  negatives  all  other  grounds  as  to  sound- 
ing the  gong,  etc.,  which  were  urged  by  the  plaintiff  and  laid 
before  the  jury  in  the  charge  of  the  learned  trial  Judge:  31c- 
Graw  v.  Toronto  R.  W.  Co  (1908),  18  O.L.R.  154.  The  judg- 
ment of  Riddell,  J.,  in  the  Divisional  Court,  is  right  and  should 
be  upheld:  Jones  v.  Toronto  and  York  Radial  R.  W.  Co.,  25 
O.L.R.  158. 

Alexander  MacGregor,  for  the  plaintiff.  The  jury’s  findings 
establish  a conclusive  case  of  actionable  negligence  sufficient  to 
entitle  the  respondent  to  recover:  Toronto  R.  W.  Co.  v.  Gosnell 
(1895),  24  S.C.R.  582;  Halifax  Electric  Tramway  Co.  v.  Inglis 
(1900)',  30  S.C.R.  256;  Milligan  v.  Toronto  R.W.  Co.  (1908),  17 
O.L.R,  530;  Toronto  R.W.  Co.  v.  King,  [1908]  A.C.  260.  In 
particular,  the  jury  intended  that  their  answer  to  question 
2 should  refer  to  the  third  ground  of  negligence  put  to  the  jury 
by  the  trial  Judge;  and  that  negligence  was  subsequent  to  any 
alleged  negligence  of  the  plaintiff.  There  was,  as  the  charge 
clearly  indicates,  and  as  the  Divisional  'Court  specially  held, 
ample  evidence  warranting  a verdict  for  the  plaintiff.  The 
plaintiff  is,  at  least,  entitled  to  the  new  trial  directed  by  the 
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Divisional  Court:  Eanly  v.  Michigan  Central  B.W.  Co.  (1907), 
13  O.L.R.  560;  Cobban  v.  Canadian  Pacific  B.W.  Co.  (1895), 
26  O.R.  732;  Einsley  v.  London  Street  B.W.  Co.  (1907),  16 
O.L.R.  350;  Brenner  x.  Toronto  B.W.  Co.  (1907),  15  O.L.R.  195, 
per  Osier,  J.A.,  at  p.  198;  London  Street  B.W.  Co.  v.  Brown 
(1901),  31  S.C.R.  642,  at  p.  651;  Jones  v.  Canadian  Pacific  B.W. 
Co.  (1912),  3 O.W.N.  1404.  A second  court  of  appeal  will  not 
interfere  with  a conclusion  on  the  facts  successively  reached  by 
the  trial  Judge  and  a Divisional  Court : Grand  Trunk  B.W.  Co. 
v.  Weegar  (1894),  23  S.C.R.  422.  There  was  not,  as  the  appel- 
lants contend,  clear  and  ample  evidence  for  the  finding  by  the 
jury  of  contributory  negligence  of  the  respondent:  Bowan  v. 
Toronto  B.W.  Co.  (1899),  29  S.C.R.  717;  The  Bernina  (1887), 
12  P.D.  58,  at  p.  63;  Wakelin  v.  London  and  South  Western 
B.W.  Co.  (1886),  12  App.  Cas.  41;  Dublin  Wicklow  and  Wex- 
ford B.W.  Co.  v.  Slattery  (1878),  3 App.  Cas.  1155;  Grand 
Trunk  B.W.  Co.  v.  J Rainer  (1905),  36  S.C.R.  180,  per  Davies,  J., 
at  p.  186,  citing  Barry  B.W . Co.  v.  White  (1901),  17  Times  L.R. 
644;  Wallingford  v.  Ottawa  Electric  B.W.  Co.  (1907),  14  O.L.R. 
383.  It  is  not  open  to  the  appellants  to  set  up  the  plaintiff’s 
alleged  violation  of  a city  traffic  by-law;  for  ‘ ‘the  rule  of  the 
road  does  not  apply  as  between  a street  car  and  a waggon:” 
per  Armour,  C.J.O.,  in  Balfour  v.  Toronto  B.W.  Co.  (1901),  5 
O.L.R.  735,  at  p.  739,  citing  Booth’s  Street  Railway  Law,  sec. 
302.  Such  by-law,  even  if  it  does  apply,  was  not  properly  proved 
at  the  trial.  Further,  as  the  plaintiff  was  going  north  when 
struck,  he  had,  under  the  very  by-law  invoked,  the  right  of  way 
over  the  west-bound  car  that  ran  him  down,  and  any  alleged 
violation  of  that  by-law,  by  reason  of  the  plaintiff  facing  west, 
instead  of  east,  was  over  when  the  collision  occurred.  The  case 
of  McGraw  v.  Toronto  B.W.  Co.,  18  O.L.R.  154,  cited  by  the 
appellants,  is  clearly  distinguished  from  the  present  case.  There, 
as  in  all  other  cases  where  the  rule  in  Andreas  v.  Canadian 
Pacific  B.W.  Co.  (1905),  37  S.C.R.  1,  has  been  applied,  the 
plaintiff’s  evidence  was  very  weak.  Here,  there  was  misdirec- 
tion, to  the  jury  on  the  evidence  as  to  whether  or  not  the  gong 
was  rung ; and  this  misdirection,  which,  of  itself,  is  a ground  for 
new  trial:  Turner  v.  Burns  (1893),  24  O.R.  28;  was  promptly 
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objected  to  by  the  plaintiff’s  counsel,  but  such  objection  was 
overruled.  It  would  be  doing  the  injustice  that  Garrow,  J.A., 
stated,  in  the  McGraw  case,  should  not  be  done,  if  the  rule  in 
Andreas  v.  Canadian  Pacific  R.W . Co.  were  applied,  here. 
There  was,  too,  misdirection  by  the  learned  trial  Judge  on  the 
law  as  to  the  motorman ’s  duty,  in  this  remark : ‘ ‘ He  is  in  duty 
bound,  as  soon  as  he  discovers  that  a man  has  placed  himself 
in  danger,  to  try  to  avoid  injury  to  him  in  every  way  that  is 
practicable,  with  the  appliances  at  his  command.  ’ ’ All  reference 
to  the  motorman ’s  duty  to  be  on  the  look-out  is  omitted.  This 
same  omission  can  be  traced  all  through  the  charge.  There  is 
no  direction  whatever  for  the  jury  as  to  what  the  motorman,  in 
course  of  a reasonable  look-out,  ought  to  have  seen.  Viewing 
the  evidence  in  the  light  of  the  criterion  proposed  by  Garrow, 
J.A.,  in  Jones  v.  Toronto  and  York  Radial  R.W.  Co.,  25  O.L.R. 
158  (which  Riddell,  J.,  applies  in  his  dissenting  judgment  in 
this  case),  the  plaintiff  is  entitled  to  recover. 

Dewart,  in  reply. 

January  27,  1913.  Meredith,  J.A. : — Unless  the  general  rule 
that  a verdict  once  found  ought  to  stand  is  to  be  modified  so  as 
to  except  a verdict  for  the  defendants  in  such  a case  as  this,  the 
verdict  in  this  case  ought  to  stand — a second  trial  ought  to  be 
out  of  the  question. 

It  would  be  very  hard  to  put  in  plainer  words  than  the 
words  which  were  used  in  this  case,  the  final,  and  second  time 
carefully  considered,  findings  of  the  jury,  which  I shall  now 
read : — 

The  jury  then  retire,  and  after  some  time  return  again  to 
the  court-room. 

His  Lordship:  The  only  change  is  taking  out  the  answer 
to  7.  What  you  say  in  effect  is,  that  both  these  people  were  to 
blame,  and  that  the  motorman,  after  he  saw  that  the  plaintiff  was 
in  danger,  could  not  have  stopped  his  car.  That  is  the  effect 
of  it? 

The  Foreman  : Yes. 

The  same  thing  too  was  made  equally  plain  before  they  were 
sent  out  a second  time.  My  excuse  for  taking  up  the  time  needed 
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in  reading  the  account  of  it,  too,  lies  in  the  fact  that  a new  trial 
has  been  granted,  because  ‘ ‘ what  took  place  . . . with 

reference  to  their” — the  jury’s — “ answers  . . . leaves  it 

uncertain  ...  as  to  what  they  meant.” 

That  which  I have  read,  and  this  which  I now  read,  is  what 
took  place : — 

His  Lordship:  Your  answer  to  the  6th  is  inconsistent  with 
the  answer  to  the  7th. 

Mr.  Dewart  : I submit  not. 

His  Lordship:  Plainly  so.  You  find  they  are  both  guilty 
of  negligence,  and  you  find  that  the  motorman  was  guilty  in 
waiting  till  too  late  before  applying  the  brakes.  Now  what  does 
that  mean  in  connection  with  6? 
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“Foreman  of  Jury:  He  was  too  near  to  the  man  in  the  rig 
to  stop  to  avoid  the  accident. 

His  Lordship:  Then  why  do  you  say  that  he  was  negligent 
in  waiting  until  too  late  before  applying  the  brakes?  One  or 
other  of  those  answers  is  wrong,  it  strikes  me,  or  they  are  in- 
consistent with  one  another.  Now,  what  is  it  you  mean?  Just 
state  generally  what  idea  you  have  in  all  these  answers.  Just 
state  generally  what  you  think  was  the  position  of  the  parties 
and  the  negligence  of  both. 

Foreman:  According  to  the  evidence,  he  had  not  a chance 
to  do  anything  but  what  he  did. 

His  Lordship:  Then  you  should  have  answered  this  7th 
question — you  should  not  have  answered  the  way  you  did — “he 
was  negligent  in  not  applying  the  brakes” — because  that  means 
that,  after  he  became  aware  that  the  plaintiff  was  in  danger,  he 
might  have  avoided  the  accident  by  putting  on  the  brakes  or  by 
doing  something.  Is  that  what  you  mean,  or  do  you  mean  the 
contrary  ? 

Foreman:  We  mean  the  contrary — that  he  could  not  have 
done  it  in  the  time. 

His  Lordship:  Then  your  7th  answer  should  be  struck  out. 
Now,  which  of  these  answers  is  to  be  taken  as  correct  ? 

Foreman  : We  said  he  could  not  have  avoided  the  accident 
when  he  noticed  it. 

His  Lordship:  Then  the  answer  to  the  7th  should  be  struck 
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out;  because  you  say,  in  effect,  that  he  could  have  avoided  the 
accident  if  he  had  not  waited  until  too  late.  I think  you  had 
better  go  back,  consider  it,  and  come  back  again.  And  make 
sure  what  you  really  mean. 

The  word  “no” in  the  answer  to  the  sixth  question  has  been 
erased,  and  it  may  be  that  was  done  by  the  jury  when  they  went 
back  to  reconsider  their  verdict ; but  how  could  that,  in  view  of 
all  that  was  said  in  open  court  as  to  their  findings,  be  any  sort 
of  excuse  for  any  sort  of  misunderstanding  of  their  meaning, 
and  for  declining  to  give  full  effect  to  it?  To  contend  that  the 
jury  have  not  sufficiently  expressed  their  mind  on  this  question 
would,  to  my  mind,  be  but  useless,  tiresome  quibbling. 

We  know  beyond  peradventure  what  the  actual  findings  of 
the  jury  were ; and,  knowing  that,  it  is  our  obvious  duty  to  give 
effect  to  them,  as  was  done  at  the  trial,  unless  they  are  shewn 
to  be  insufficient  to  support  the  judgment  directed,  there,  to  be 
entered  in  the  defendants’  favour 

Both  were  guilty  of  negligence,  each  in  not  seeing  and  avoid- 
ing the  danger  and  the  injury  it  might  cause  the  other;  and, 
when  the  motorman  first  saw  the  danger  the  plaintiff’s  own 
negligence  put  him  in,  it  was  too  late  to  prevent  the  injury. 

In  these  circumstances,  how  can  there  be  any  but  the  one 
result — dismissal  of  the  action? 

Two  things  are  suggested  as  creating  difficulties:  (1)  that 
the  question  of  ultimate  negligence  was  not  properly  dealt  with 
at  the  trial;  and  (2)  that  the  answer  to  the  second  question 
is  inconsistent  with  the  final  findings. 

In  regard  to  the  first  point,  it  is  said  that  the  jury  should 
have  been  required  to  find,  not  whether,  after  seeing  the  danger, 
the  motorman  could  have  avoided  the  injury,  but  whether,  after 
he  should  have  seen  it,  he  might. 

This  contention  seems  to  me  not  only  to  be  erroneous  but  to 
be  based  upon  a misconception  of  the  facts  of  the  case,  as,  in 
like  manner,  is  the  second  contention.  The  findings,  when  the 
real  facts  are  looked  at,  are  entirely  consistent  and  right  in  law, 
as  well  as  in  fact.  When  the  motbrman  first  saw,  or  might  have 
seen,  the  plaintiff,  there  was  no  reason  why  he  should  expect 
that  the  man  would  negligently  run  into  danger  and  possible 
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death ; it  is  not  ordinarily  a motorman ’s  duty  to  stop  his  car  at 
the  sight  of  every  one  coming  towards  the  tracks ; if  it  were,  he 
would  never  get  on;  under  ordinary  circumstances,  he  may  act 
as  if  the  on-comer  will  not  put  himself,  as  well  as  the  motorman 
and  all  those  upon  the  car,  in  needless  jeopardy.  When  the 
motorman  saw  that  the  plaintiff  was  negligently  going  on,  so 
that  a collision  was  probable,  a new  duty  arose,  but  it  was  then, 
as  the  jury  have  found,  too  late  to  prevent  the  injury  by  any- 
thing he  could  do.  The  jury,  in  their  first  finding,  said  that  the 
motorman,  when  he  first  saw  the  plaintiff  driving  towards  the 
tracks,  should  have  applied  the  brakes,  though  there  was  noth- 
ing to  indicate  danger,  nothing  to  indicate  that  he  would  not  let 
the  car  pass  before  attempting  to  cross  if  he  were  really  going 
to  cross;  and  so  there  was  no  apparent  danger  until  a later 

moment,  when  it  was  too  late. 

’ \ 

On  what  principle,  or  with  what  logic,  can  it  be  contended 
that  ultimate  negligence  in  such  a case  as  this  can  be  something 
prior  to  knowledge  of  the  danger? 

It  is  a motorman ’s  primary  duty  to  be  upon  the  look- 
out for  persons  who  may  possibly  put  themselves  in  danger, 
and  to  warn  them  by  sounding  the  gong;  and  when,  in  the  ex- 
tremely few,  comparatively,  cases  that  that  proves  ineffectual  and 
danger  is  apparent,  a new  duty  arises,  a duty  to  avoid  injury 
to  a negligent  person  or  even  a trespasser,  in  those  circumstances, 
if  reasonable  efforts  can  prevent  it.  The  duty  to  have  the  car 
under  control,  to  apply  the  brakes  as  a general  measure  of  pre- 
caution, was  a part  of  the  motorman ’s  first  duty;  and  his  failure 
to  do  that  was  set  off  by  the  plaintiff’s  neglect  of  his  primary 
duty  to  do  the  same  thing  with  himself  and  his  horse  and  carriage ; 
as  well  as  to  keep  a look-out  and  keep  out  of  harm’s  way.  Just  as 
soon  as  the  motorman  could  have  seen  the  plaintiff,  the  plaintiff 
could  have  seen  the  car ; it  was  quite  as  much  the  primary  duty  of 
the  one  as  of  the  other  to  see  the  danger  at  the  earliest  moment 
possible,  and  not  only  to  see  the  danger,  but,  each  before  that,  to 
see  the  vehicle  of  the  other  and  to  take  all  reasonable  means  to 
avoid  a collision;  this  was  all  the  primary  duty  of  each;  for- 
getting these  things  is  largely  accountable  for  a supposed  hazi- 
ness on  the  subject  of  ultimate  negligence. 
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Ultimate  negligence  was  very  properly  negatived  in  this  case 
by  the  jury,  in  the  plainest  and  most  unmistakable  language; 
and  there  is  no  inconsistency  in  the  findings ; whilst,  if  there  had 
been,  the  earlier  written  findings  must,  of  course,  have  been  dis- 
placed by  the  final  verbal  findings. 

I would  allow  the  appeal,  and  restore  the  judgment  at  the 
trial. 


Magee,  J.A. : — The  jury  have  not  found  that  there  was  any 
original  excessive  speed  of  the  defendants’  street  car  or  any 
failure  to  give  warning.  The  only  negligence  of  the  defendants’ 
motorman  that  the  jury  have  found,  in  any  of  their  original  or 
ultimate  written  answers,  or  in  any  of  the  verbal  answers  or 
statements  of  their  foreman,  is  that  mentioned  in  the  answer  to 
the  second  question,  and  that  mentioned  in  the  original  answer, 
which  they  have  struck  out,  to  the  7th  question. 

To  the  2nd  question  they  answered  that  he  was  negligent 
“in  not  applying  the  brakes  when  he  first  noticed  the  plaintiff 
heading  across  the  tracks.” 

To  the  7th  question  their  answer,  subsequently  struck  out, 
was  that  he  was  guilty  of  negligence  “in  waiting  until  too  late 
before  applying  brakes.” 

Leaving  out  of  consideration  all  other  charges  of  negligence 
as  being  in  effect  negatived  by  the  jury,  and  confining  oneself 
to  the  application  of  brakes,  there  were  two  periods  at  which, 
according  to  the  evidence  for  the  plaintiff,  there  would  be  negli- 
gence of  the  motorman.  One  would  be  at  or  after  the  moment 
when  the  motorman  first  actually  saw  or  could  have  seen  the 
plaintiff  heading  in  such  a direction  as  indicated  his  intention 
to  cross  the  tracks.  The  other  would  be  the  later  time,  When  he 
could  see  that  the  plaintiff  was  actually  about  to  drive  across  the 
north  track. 

At  the  first  period,  it  would  be  the  motorman ’s  duty  to 
approach  with  care,  as  he  could  not  know  that  the  plaintiff 
would  not  stop  or  change  his  course  before  crossing,  and  to 
apply  the  brakes  so  as  to  have  his  car  under  reasonable  control 
until  it  became  reasonably  clear  that  the  plaintiff  was  likely  to 
attempt  to  cross. 
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The  defendants  do  not  attempt  to  shew  that  the  motorman 
did  not  see  the  plaintiff  as  soon  as  the  east-bonnd  car  passed 
and  made  it  possible  for  the  plaintiff  to  be  seen  by  the  motor- 
man;  and,  so  far  as  appears,  no  obstacle  intervened,  nor  was 
the  motorman ’s  attention  diverted ; and  no  question  really  arises 
on  the  evidence  as  to  whether  or  not  the  motorman  could  have 
seen  him  earlier  than  he  did. 

In  his  charge  to  the  jury,  the  learned  Chief  Justice  directed 
the  attention  of  the  jury  to  the  two  periods  I have  referred  to ; 
and  their  answers  are,  in  my  opinion,  directed  thereto. 

In  their  first  and  second  answers,  the  jury  say  that  the 
motorman  was  negligent  by  not  applying  the  brakes  when  he 
first  saw  the  plaintiff  heading  across  the  tracks.  That,  I think, 
clearly  refers  to  the  first  period  and  to  the  only  and  primary 
negligence  of  the  motorman.  In  effect,  the  jury  say  that  he  was 
approaching  possible  danger  without  having  the  car  under  con- 
trol. 

The  6th  question  related  to  the  later  period  of  actual  prob- 
able danger,  when  the  motorman  “saw  the  plaintiff  was  about 
to  drive  across  the  tracks;”  and  the  jury,  in  their  original 
answer,  explicitly  found  that  the  motorman  could  not  then,  by 
the  exercise  of  reasonable  care,  have  avoided  the  accident.  That 
there  was  no  mistake  in  this  written  answer  was  made  clear  by 
the  repeated  statements  of  the  foreman  in  court. 

The  7th  question — following  the  6th — asked,  “If  he  could,  of 
what  negligence  was  he  guilty?”  The  jury  must  have  misunder- 
stood that  question  as  referring  to  whatever  negligence  they 
found,  and  they  answered  it  practically  as  they  did  the  second 
question : “ In  waiting  until  too  late  before  applying  the  brakes,  ’ ’ 
When  their  attention  was  called  to  the  apparent  inconsistency 
of  their  6th  and  7th  answers,  they  struck  out  this  answer;  so 
that  there  is  no  finding  of  negligence  after  the  actual  apparent 
danger. 

As  they  found  the  plaintiff  guilty  of  contributory  negligence 
— which  negatived  the  negligence  of  the  motorman  in  approach- 
ing without  brakes  applied — this  striking  out  of  the  7th  answer 
would  have  ended  the  matter  and  entitled  the  defendants  to  judg- 
ment. But,  unfortunately,  the  jury  also  struck  out  their  answer 
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to  the  6th  question,  absolving  the  motorman  of  the  later  negli- 
gence. 

Had  nothing  taken  place  in  court  after  they  brought  in 
these  final  written  answers,  the  plaintiff  would  have  been  en- 
titled to  a new  trial,  inasmuch  as  he  had  a right  to  a clear  find- 
ing on  the  question  of  ultimate  negligence.  But,  after  they  had 
thus  struck  out  both  the  6th  and  7th  answers,  they,  through 
their  foreman,  verbally  assented  to  the  summary  by  the  Chief 
Justice  of  their  findings:  4 ‘What  you  say  in  effect  is,  that  both 
these  people  were  to  blame,  and  that  the  motorman,  after  he  saw 
that  the  plaintiff  was  in  danger,  could  not  have  stopped  his 
car.”  This  was  a repetition  of  what  had  twice  before  been  said 
by  the  foreman  in  court ; and  so  it  should  be  taken  as  an  answer 
to  the  6th  question  just  as  clearly  as  if  written. 

The  judgment  of  the  learned  Chief  Justice  was  the  only  one 
to  be  given  on  the  answers,  and  I do  not  see  any  reason  to  sup- 
pose that  the  answers  did  not  fairly  represent  the  minds  of  the 
jury. 

That  judgment  should,  I think,  be  restored,  and  the  appeal 
allowed. 

Hodgins,  J.A. : — I am  unable  to  see  that  there  is  any  real 
difficulty  arising  out  of  the  answers  of  the  jury — I agree  with 
Riddell,  J.,  that  it  is  not  the  tentative  but  the  final  answers  of 
the  jury  that  are  to  be  considered;  and,  consequently,  that  we 
must,  in  this  case,  look  to  the  answers  given  after  the  jury  re- 
turned the  second  time.  But  I would  add  this,  that  those  final 
answers  must  be  read  in  the  light  of  the  jury’s  previous  answers, 
and  the  discussion  which  preceded  their  final  deliverance.  So 
treated,  the  case  is  narrowed  down  to  this,  that  both  the  plain- 
tiff and  the  motorman  were  guilty  of  negligence:  the  plaintiff 
“in  not  seeing  he  had  sufficient  time  to  cross  to  the  north  side  of 
the  tracks  in  safety”  (Q.  4) ; and  the  motorman  “by  not  apply- 
ing the  brakes  when  he  first  noticed  the  plaintiff  heading  across 
the  tracks”  (Q.  2) ; that  the  plaintiff  could,  by  the  exercise  of 
reasonable  care,  have  avoided  the  accident  (Q.  3).  The  answers 
to  the  other  questions  were  struck  out  by  the  jury  themselves 
before  delivering  their  final  answers.  This  was  after  they  had 
told  the  trial  Judge  that,  ‘ “ according  to  the  evidence,  he  (the 
motorman)  had  not  a chance  to  do  anything  but  what  he  did.” 
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The  remark  of  the  foreman  to  the  trial  Judge,  after  hand- 
ing in  the  last  answers,  seems  also  to  me  to  put  it  beyond  doubt. 
The  trial  Judge,  after  reading  the  answers,  says:  “The  only 
change  is  taking  out  the  answer  to  7.  What  you  say  in  effect 
is,  that  both  these  people  were  to  blame,  and  that  the  motorman, 
after  he  saw  the  plcdntijf  was  in  danger , could  not  have  stopped 
the  car.  That  is  the  effect  of  it?”  And  the  foreman  answered 
“Yes.” 

From  the  above  it  is  clear  that  there  was  no  negligence  at  or 
just  before  the  impact,  and  that  the  jury  had  distinguished 
between  the  time  when  the  motorman  saw  the  plaintiff  heading 
across  the  track,  when  he  could  have  applied  the  brakes,  and 
the  time  when,  as  they  say,  he  had  not  a chance  to  do  anything 
but  what  he  did. 
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The  trial  Judge  had,  in  his  charge,  asked  them  specifically : 
“Did  the  motorman  see  the  plaintiff  in  time  to  have  stopped 
his  car  and  prevented  the  accident?  Did  he  delay,  and  was  he 
negligent,  if  he  did  delay,  in  sounding  his  gong  or  in  applying 
his  brakes  and  trying  to  stop  the  car  the  moment  he  saw  the 
plaintiff  about  to  cross?”  And  later  he  said:  “Assuming  you 
find  the  motorman  was  negligent  . . . then,  after  he  saw, 

or  ought  to  have  seen,  that  the  plaintiff  was  crossing  the  track, 
and  that  there  would  be  a collision  unless  one  or  other  of  them 
stopped,  was  the  motorman  guilty  of  negligence  in  not  doing 
what  it  was  in  his  power  to  do,  if  there  was  anything  in  his 
power  to  do,  to  have  stopped  the  car  and  prevented  the  collision. 9 ’ 

To  my  mind,  the  effect  of  the  answers  of  the  jury  was  to 
hold  the  motorman  guilty  of  the  negligence  mentioned  in  the 
earlier  part  of  the  charge,  and  to  absolve  him  of  that  mentioned 
in  the  latter  part. 

Counsel  for  the  plaintiff  suggested  that  the  jury  should  have 
been  asked  whether  the  motorman  was  negligent  when  he  saw 
or  ought  to  have  seen  the  plaintiff;  and  the  Divisional  Court 
speak  of  the  possible  negligence  of  the  motorman  in  not  apply- 
ing the  brake  at  an  earlier  stage,  when  he  might  have  stopped 
the  car. 

I think  that  both  those  points  are  well  covered  by  the  charge 
and  by  the  answers  actually  given  by  the  jury,  and  I cannot 
bring  myself  to  hold  that  any  question  of  “ultimate  negligence” 
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is  raised.  If  it  can,  it  must  only  be  of  the  kind  suggested  by 
Mr.  Justice  Anglin  in  Brenner  v.  Toronto  R.W.  Co.  (1907),  13 
O.L.R.  423,  at  p.  428:  “ Assuming  that  the  degree  of  momentum 
which  the  motorman  found  himself  unable  to  overcome  should 
be  ascribed  to  his  failure  to  shut  off  power  at  an  earlier  point 
of  time,  and  that  such  omission  should  be  deemed  negligence, 
can  that  omission,  which  occurred  before  tlm  plaintiff’s  danger 
manifested  itself,  though  its  operation  and  effect  continued  up 
to  the  very  moment  of  the  injury,  be  deemed  negligence  which 
renders  the  defendants  liable,  notwithstanding  the  plaintiff’s 
contributory  negligence,  because  in  the  result  the  former  might, 
but  for  this  continuing  though  anterior  negligence,  have  avoided 
the  mischief?” 

Upon  this  point  I prefer  the  views  on  the  subject  of  ultimate 
negligence  and  contributory  negligence  expressed  by  Mr.  Justice 
Duff  in  the  Brenner  case  when  before  the  Supreme  Court  of 
Canada  (1908),  40  iS.C.R.  540,  at  p.  556:  “The  principle  is  too 
firmly  settled  to  admit,  in  this  Court,  any  controversy  upon  it, 
that  in  an  action  of  negligence,  a plaintiff,  whose  want  of  care 
was  a direct  and  effective  contributory  cause  of  the  injury  com- 
plained of,  cannot  recover,  however  clearly  it  may  be  estab- 
lished that,  but  for  the  defendant’s  earlier  or  concurrent  negli- 
gence, this  mishap,  in  which  the  injury  was  received,  would 
not  have  occurred.” 

This  is  the  same  view,  as  it  appears  to  me,  as  is  expressed  in 
more  concrete  form  in  Sim  v.  City  of  Port  Arthur  (1911),  2 
O.W.N.  864,  by  Mr.  Justice  Middleton.  See  also  Jones  v.  Toron- 
to and  York  Radial  R.W.  Co.  (1911),  23  O.L.R.  331,  25  O.L.R. 
158;  Rice  v.  Toronto  R.W.  Co.  (1910),  22  O.L.R.  446. 

My  conclusion  is,  that  the  negligence  of  the  motorman  as 
found  and  that  of  the  plaintiff  were  “concurrent  and  simultan- 
eous negligence  of  similar  character  by  both  parties,”  and  that 
the  jury  have . negatived  any  new  negligent  act  of  the  defendants 
in  addition  to  their  first  act  of  negligence. 

I think  the  appeal  should  be  allowed  and  the  action  be  dis- 
missed with  costs.. 

Garrow  and  Maclaren,  JJ.A.,  concurred. 

Appeal  allowed. 
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[MIDDLETON,  J.] 

Rex  v.  Nesbitt. 

Criminal  Law  — Indictments  of  Bank  President  for  “Fraudulently” 
Making  False  Returns  to  Minister  of  Crown — Bank  Act,  sec.  53 — 
“ Wilfully — Extradition — Extraditable  Crime  — Extradition  Treaty, 
Schedule,  No.  9 — “Fraud  by  a Banker ” — Criminal  Code,  secs.  412 
et  seq. 

The  accused,  who  was  president  of  a bank,  was  extradited  from  the  United 
States  upon  several  charges  of  having  made  false  returns  to  the  Minister 
of  Finance  under  the  Bank  Act,  R.S.'C.  1906,  ch.  29.  Section  153  of  that 
Act  renders  penal  “the  making  of  any  wilfully  false  or  deceptive  state- 
ment in  any  . . . return  . . . respecting  the  affairs  of  the  bank : ” — 
Held,  that  the  offence  of  “wilfully  making  a false  return”  was  not  “fraud 
by  a banker,”  within  the  meaning  of  the  words  “fraud  by  a ...  banker 
. . which  fraud  is  made  criminal  by  any  Act  for  the  time  being  in 

force:”  No.  9 in  the  list  of  extraditable  crimes  set  forth  in  the  schedule 
to  the  Extradition  Treaty;  and  that  the  'Crown  could  not  improve  its 
position  by  charging,  in  the  indictments  of  the  accused,  that  the  false  re- 
turns were  fraudulently  made — substituting  “fraudulently”  for  “wil- 
fully.” 

The  Crown,  for  the  purpose  of  bringing  the  case  within  the  Extradition 
Treaty,  had  charged  the  accused  with  something  different  from  the  statu- 
tory offence;  and  the  indictments  should  be  quashed. 

Semble,  that  the  kind  of  fraud  falling  within  the  Extradition  Treaty  is 
that  indicated  by  secs.  412  et  seq.  of  the  Criminal  Code,  under  the  cap- 
tion “Fraud  and  Fraudulent  Dealing  with  Property.” 

Motion  by  the  defendant  to  qnash  several  indictments  pre- 
ferred against  him  at  the  Toronto  Winter  Assizes,  1913. 

January  31.  The  motion  was  heard  by  Middleton,  J.,  at 
the  Assizes. 

H.  E.  Dewwrt,  K.C.,  for  the  accused. 

W.  G.  Thurston,  K.C.,  for  the  Crown. 

February  4.  Middleton,  J. : — This  motion  was  heard  before 
me  on  the  31st  ult.,  and,  at  the  conclusion  of  the  argument,  I 
gave  judgment  quashing  the  indictments ; saying  that  my  reasons 
for  so  doing  would  he  given  later.  Afterwards,  on  the  same  day, 
I was  informed  that  the  accused  had  died.  Nevertheless,  I think 
I ought  formally  to  state  my  reasons  for  the  action  taken. 

The  accused  was  president  of  the  Farmers  Bank  of  Canada, 
now  in  liquidation ; and,  after  having  left  Canada,  he  was  extra- 
dited from  the  United  iStates  upon  several  charges  of  having 
made  false  returns  to  the  Minister  of  Finance  under  the  Bank 
Act,  R.S.C.  1906,  ch.  29. 
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The  provision  of  the  Bank  Act  applicable  is  sec.  153,  which 
renders  penal  ‘the  making  of  any  wilfully  false  or  deceptive 
statement  in  any  account,  statement,  return,  report  or  other 
document  respecting  the  affairs  of  the  bank.  ’ ’ 

The  Extradition  Treaty  (see  R.SjC.  1906,  ch.  155)  schedules 
a list  of  the  extraditable  crimes.  The  Crown  relied  for  extra- 
dition upon  number  9,  which  is  as  follows:  “Fraud  by  a bailee, 
banker,  agent,  factor,  trustee,  or  by  a director  or  member  or  offi- 
cer of  any  company,  which  fraud  is  made  criminal  by  any  Act 
for  the  time  being  in  force. 5 ’ 

It  is  said  by  counsel  for  the  accused  that  the  offence  of 
“wilfully  making  a false  return”  is  not  “fraud  by  a banker,” 
within  the  Extradition  Treaty;  and  that  the  Crown  cannot  im- 
prove its  position  by  charging,  as  is  done  in  these  indictments, 
that  the  false  return  was  fraudulently  made. 

With  this  contention  I agree.  The  Extradition  Treaty  does 
not  purport  to  make  every  offence  committed  by  a banker 
against  the  law  of  the  land  an  extraditable  offence,  but  only 
fraud  which  ‘ ‘ is  made  criminal  by  any  Act  for  the  time  being  in 
force.”  This  prevents  the  Crown  from  resorting  to  the  device 
of  charging  an  offence  of  which  fraud  is  not  an  essential  in- 
gredient and  adding  to  that  charge  the  word  “fraudulently.” 

The  offence  with  which  the  accused  might  be  charged  is  the 
statutory  offence  of  wilfully  making  a false  return.  The  Crown 
has  substituted  for  the  word  “wilfully”  the  word  “fraud- 
ulently ; ’ ’ and  so,  for  the  purpose  of  bringing  the  matter  within 
the  Extradition  Treaty,  charges  the  accused  with  something 
differing  from  the  statutory  offence  of  which  he  may  or  may  not 
have  been  guilty. 

If  this  were  an  ordinary  case,  not  complicated  by  the  neces- 
sity of  bringing  the  matter  within  the  Extradition  Act,  the 
difference  between  the  offence  as  defined  by  the  Bank  Act  and 
that  as  charged  by  the  Crown  might  be  regarded  as  immaterial, 
or  at  all  events  as  subject  to  an  amendment;  but  where,  as  here, 
the  use  of  the  words  is  deliberate  and  in  no  way  immaterial,  the 
situation  is  wholly  different. 

The  kind  of  fraud  falling  within  the  Extradition  Treaty  is 
that  indicated  by  secs.  412  et  seq.  of  the  Criminal  Code,  R.S.C. 
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1906,  ch.  146,  which  bear  a general  caption  4 ‘Fraud  and  Fraudu-  Middlet0D’  j- 
lent  Dealing  with  Property.”  These  sections,  I think,  point  to  1913 
the  kind  of  thing  which  was  intended  to  be  made  extraditable, 

e.g.,  nnder  sec.  413,  “a  director,  manager,  public  officer,”  etc.,  v. 

Nesbitt 

who  destroys  any  record  or  makes  a false  entry  in  a book  of 
account,  is  guilty  of  an  offence. 

In  sec.  415,  any  officer,  clerk  or  servant  who  makes  or  con- 
curs in  making  a false  entry  in  a material  particular  in  a secur- 
ity or  document,  with  intent  to  defraud,  is  also  guilty  of  an 
offence. 

Under  sec.  425,  it  is  penal  for  a warehouseman  to  deliver  a 
receipt  for  goods  without  receiving  them. 

Under  sec.  426,  it  is  penal  to  dispose  fraudulently  of  mer- 
chandise upon  which  money  has  been  advanced  or  security  given 
by  a consignee. 

Under  sec.  427,  it  is  an  offence  to  make  a false  statement  in 
a receipt  given  under  the  Bank  Act,  or  fraudulently  to  alienate 
property  upon  which  such  security  is  given. 

These  serve  as  illustration  of  the  kind  of  fraud  which  is  thus 
rendered  punishable  under  the  law  to  which  the  Extradition 
Treaty  applies.  It  is  not  everything  which  is  criminal  or  repre- 
hensible that  is  intended  to  be  included;  for  we  find  separately 
catalogued,  (forgery,  larceny,  embezzlement,  obtaining  money 
or  securities  by  false  pretences,  robbery,  threatening  with  intent 
to  extort,  and  perjury — all  more  or  less  akin  to  fraud ; which  it 
would  be  unnecessary  to  catalogue  separately  if  intended  to  be 
covered  by  the  same  general  words. 

Therefore,  the  indictments  must  be  quashed,  as  they  depart 
from  the  Bank  Act  and  charge  an  offence  different  from  that 
thereby  created. 
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[MIDDLETON,  J.] 

Re  Phillips. 

Will — Construction — Life  Estate — Remainder  to  Children  and  Grandchild- 
ren— Vested  Estates — Power  of  Appointment  by  Will — Rule  against 
Perpetuities — Possibility  of  Offending — Invalid  Provision,— Effect  of 
Failure  of  Power — Absolute  Interest  in  Children  and  Grandchildren — 
Avoidance  of  Intestacy. 

By  his  will,  the  testator,  after  certain  specific  legacies,  devised  all  his  es- 
tate to  his  executors,  upon  trust  to  pay  the  income  to  his  wife  during  her 
life  or  until  her  second  marriage,  charged  with  the  maintenance  and 
education  of  his  children  during  minority.  By  clause  7,  upon  the  de- 
cease or  marriage  of  the  wife,  the  trustees,  he  directed,  were  to  hold 
the  residuary  estate  “in  trust  for  my  children  who  shall  he  then  alive,  in 
equal  shares;”  and  by  clause  8,  in  the  event  of  the  death  of  any  of  his 
children  before  the  decease  of  his  wife,  leaving  issue,  such  issue  should 
stand  in  the  place  of  the  parent;  and  he  directed  his  executors  to  pay 
them  the  income  of  their  respective  shares.  Then,  by  clause  9:  “On 
the  death,  after  the  death  or  second  marriage  of  my  wife,  of  any  of  my 
said  children  or  of  any  of  my  grandchildren  who  shall  have  been  receiv- 
ing the  income  of  any  share  of  my  said  estate  as  hereinbefore  provided, 
I hereby  direct  my  said  trustees  to  pay  over  the  share  of  the  residue  of 
my  estate  of  which  such  child  or  grandchild  has  been  receiving  the  in- 
come during  his  or  her  life  to  such  person  or  persons  and  in  such  man- 
ner as  such  child  or  grandchild  respectively  shall  by  his  or  her  last  will 
and  testament  appoint,  and  in  default  of  such  appointment  to  such 
person  or  persons  as  would  be  entitled  to  the  same  under  . . . the 

statutes  . . . for  the  distribution  of  the  estates  of  intestates  if  the 

said  child  or  grandchild  should  die  possessed  of  such  share  and  in- 
testate : ” — 

Held,  that  the  provisions  of  the  will  relating  to  the  gift  to  the  children 
and  to  the  grandchildren,  issue  of  any  children,  who  might  die  during 
the  lifetime  of  the  wife,  were  valid:  the  interests  of  the  children  and  of 
such  grandchildren  vested  during  the  wife’s  life  estate. 

But  the  provision  of  clause  9,  by  which  a general  power  of  appointment, 
exercisable  by  will  only,  was  given  to  the  members  of  this  class,  and  by 
which  the  property  was  to  go  over  in  default  of  appointment,  was  void 
as  offending  the  rule  against  perpetuities;  for  the  power  was  given  to 
grandchildren  who  might  be  born  after  the  death  of  the  testator  at  any 
time  during  the  life  of  the  wife,  and  the  gift  over  was  to  take  effect  upon 
the  death  of  such  unborn  grandchildren. 

The  mere  possibility  of  the  limit  allowed  by  law  being  exceeded  rendered 
the  whole  provision  void  ab  initio. 

The  clause  could  not  be  split  up  and  so  treated  as  to  render  valid  the  pro- 
vision so  far  as  it  related  to  the  testator’s  children  and  invalid  so  far  as 
it  related  to  the  after-born  grandchildren. 

Semble,  that,  had  the  power  been  a general  one,  capable  of  being  exercised 
at  any  time  during  the  lifetime  of  the  grandchildren,  there  would  have 
been  the  equivalent  to  an  actual  ownership,  and  the  provision  would 
have  been  valid. 

Distinction  between  this  case  and  a case  in  which  there  is  a gift  for  life, 
with  a power  to  the  life-tenant  of  appointment  by  will,  pointed  out. 

Review  of  the  authorities. 

Held,  also,  that  the  result  of  the  failure  of  the  power  was  not  an  intestacy: 
there  was  a sufficient  gift  to  the  children  and  grandchildren  on  the  death 
of  the  wife  to  give  them  an  absolute  interest  when  the 'power  failed. 

Hancock  v.  Watson,  [1902]  A.C.  14,  applied  and  followed. 
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Motion  by  the  executors  of  Francis  J.  Phillips,  deceased, 
upon  the  return  of  an  originating  notice,  under  Con.  Rule  938, 
for  an  order  determining  a question  arising  upon  the  construction 
of  the  will  of  the  deceased. 

January  25.  The  motion  was  heard  by  Middleton,  J.,  in  the 
Weekly  Court  at  Toronto. 

E.  G.  Long,  for  the  executors. 

W.  N.  Tilley,  for  the  children  of  the  deceased. 

A.  W.  Ballantyne,  for  the  widow. 

F.  W.  Earcourt,  K.C.,  Official  Guardian,  appointed  to  repre- 
sent those  opposed  in  interest  to  the  claim  put  forward  by  the 
children. 

February  3.  Middleton,  J. : — By  his  will,  dated  on  the  28th 
January,  1908,  Francis  J.  Phillips,  after  certain  specific  legacies, 
devised  all  his  estate  to  his  executors,  upon  trust  to  pay  the  in- 
come to  his  wife  during  her  life  or  until  her  second  marriage, 
charged  with  the  maintenance  and  education  of  his  children  dur- 
ing minority.  Upon  the  decease  or  marriage  of  the  wife,  the 
trustees  are  directed  to  hold  in  trust  for  the  children  then  alive, 
and  the  issue  of  any  children  who  may  then  be  dead,  and  to  pay 
them  the  income  of  their  respective  shares. 

The  will  then  provides,  by  clause  9 : “ And  on  the  death, 
after  the  death  or  second  marriage  of  my  wife,  of  any  of  my 
said  children  or  of  any  of  my  grandchildren  who  shall  have  been 
receiving  the  income  of  any  share  of  my  said  estate  as  herein- 
before provided,  I hereby  direct  my  said  trustees  to  pay  over  the 
share  of  the  residue  of  my  estate  of  which  such  child  or  grand- 
child had  been  receiving  the  income  during  his  or  her  life  to 
such  person  or  persons  and  in  such  manner  as  such  child  or  such 
grandchild  respectively  shall  by  his  or  her  last  will  and  testament 
appoint,  and  in  default  of  such  appointment  to  such  person  or 
persons  as  would  be  entitled  to  the  same  under  the  provisions  of 
the  statutes  which  may  be  in  force  in  this  Province  for  the  dis- 
tribution of  the  estates  of  intestates  if  the  said  child  or  grand- 
child should  die  possessed  of  such  share  and  intestate.” 

There  is  no  doubt  as  to  the  validity  of  the  provisions  of  the 
will  relating  to  the  gift  to  the  children  and  to  the  grandchildren, 
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issue  of  any  children  who  may  die  during  the  lifetime  of  the 
mother.  The  interests  of  the  children  and  of  such  grandchildren 
vest  during  the  mother’s  life  estate. 

It  is,  however,  contended  that  the  provisions  of  clause  9, 
above-quoted,  by  which  a general  power  of  appointment  exer- 
cisable by  will  is  given  to  the  members  of  this  class,  and  by 
which  the  property  goes  over  in  default  of  appointment,  are  void 
as  offending  the  rule  against  perpetuities,  as  such  power  is  given 
to  grandchildren  who  may  be  born  after  the  death  of  the  testator 
at  any  time  during  the  life  of  the  widow,  and  the  gift  over  takes 
effect  upon  the  death  of  such  unborn  grandchildren. 

It  is  clear  that,  in  determining  the  validity  of  a provision 
such  as  this,  it  is  not  enough  that  the  estate  or  interest  may  vest 
within  the  period  limited  by  the  rule.  If  it  is  possible  that  it 
may  not  do  so,  the  possibility  of  the  provision  ill  question  ex- 
ceeding the  limit  allowed  by  law  renders  the  whole  provision 
void  ab  initio;  so  that,  in  this  case,  the  validity  of  the  whole 
clause  must  be  determined  in  view  of  the  possibility  of  some  one 
or  more  of  the  daughters  dying  in  the  lifetime  of  the  widow  and 
leaving  them  surviving— and  surviving  the  widow — issue  born 
after  the  death  of  the  testator. 


Moreover,  the  clause  cannot  be  split  up  and  so  treated  as  to 
render  valid  the  provision  so  far  as  it  relates  to  the  testator’s 
children  and  invalid  so  far  as  it  relates  to  the  after-born 
grandchildren.  This,  I think,  is  the  effect  of  the  decision  of  the 
Court  of  Appeal  in  In  re  Bence,  [1891]  3 Ch.  242,  where  Fry, 
L.J.,  said  (p.  249) : “But  the  argument  of  the  appellant  is  that 
the  terms  of  the  gift  over  can  be  split  up  into  so  many  separate 
gifts'  over  as  there  are  possible,  events,  and  that,  whenever  the 
actual  event  falls  within  the  limits  of  perpetuity,  the  gift  over 
is  good;  whenever  it  falls  beyond  the  limit,  it  is  bad.  There 
appears  to  us  to  be  a great  cloud  of  authorities  opposed  to  this 
view.” 

The  precise  point  is  clearly  stated  in  accordance  with  Mr. 
Tilley’s  contention  in  authoritative  text-books:  e.g.,  Halsbury’s 
Laws  of  England,  vol.  22,  p.  354,  where  Mr.  Justice  Barton  says: 
“A  general  power  of  appointment  conferred  on  an  unborn  per- 
son, who  must  necessarily  be  in  existence  within  the  proper 
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period,  for  example,  the  child  of  a living  person,  exercisable  by 
deed  or  will  ( but  not  when  exercisable  by  will  only),  being 
equivalent  to  absolute  ownership,  is  not  invalid.  ...  A power 
exercisable  only  by  the  will  of  a person  unborn  at  the  creation  of 
the  power  is  invalid,  since  it  ties  up  the  property  until  the  death 
of  such  person,  and,  therefore,  beyond  the  perpetuity  period.  ’ ’ 

See  also  Gray  on  Perpetuities,  2nd  ed.,  paragraph  378:  “A 
power  given  to  the  unborn  child  of  a living  person  is  too  remote, 
that  is,  if  it  is  a power  to  be  exercised  by  will  only,  or  a special 
power  to  be  exercised  by  deed;  but  if  such  unborn  child  has  a 
general  power  to  appoint  by  deed,  he  has  an  absolute  control  ex- 
actly as  if  he  had  the  fee,  since  he  can  at  once  appoint  to  him- 
self.’J 

The  opposite  view  is  taken  in  Farwell  on  Powers,  2nd  ed.,  p. 
287,  where  the  learned  author  says : ‘ * On  principle  it  is  submitted 
that  for  the  purposes  of  the  rule  against  perpetuities  a general 
power  to  appoint  by  will,  following  a life  estate  in  the  donee  of 
the  power  ...  is  equivalent  to  absolute  ownership.  ’ ’ 

Turning  then  to  the  cases: — 

Wollaston  v.  King  (1869),  L.R.  8 Eq.  165,  forms 
a convenient  starting-point.  There  the  testatrix,  having 
under  her  marriage  settlement  power  to  appoint  in  fav- 
our of  children,  by  her  will  appointed  in  favour  of  her  son 
for  life,  with  remainder  to  such  persons  as  he  should  by  will 
appoint.  It  was  held  that  the  appointment  in  favour  of  the  son’s 
appointees  was  void  for  remoteness.  The  argument  presented 
was,  that  the  appointment  tied  up  the  property  during  the 
natural  lifetime  of  the  son,  who  was  not  in  esse  when  the  power 
was  created;  and,  therefore,  the  rule  was  violated.  This  reason- 
ing was  apparently  accepted  by  the  Vice-Chancellor,  Sir  G-.  M. 
Giffard,  who,  the  report  says,  was  “clearly  of  the  opinion  that 
the  power  of  appointment  by  will  given”  to  the  son  “was  void.” 

In  the  following  year,  In  re  PowelVs  Trusts  (1869),  39  L.J. 
Ch.  188,  was  determined  by  James,  V.-C.  There  a general  power 
of  appointment  was  given,  after  a life  estate  in  the  appointee. 
This  general  power,  exercisable  by  will,  was  held  not  to  be  equiva- 
lent to  ownership ; so  that  the  operation  of  the  rule  against  per- 
petuities must  be  considered  with  regard  to  the  origin  of  the 
power ; and  the  attempted  exercise  was  void  for  remoteness. 


Middleton.  J. 
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In  Morgan  v.  Gronow  (1873),  L.R.  16  Eq.  1,  Lord  Chancellor 
Selborne  had  before  him  a case  in  which  property  was  settled 
upon  one,  with  a power  to  appoint  among  his  children.  He 
appointed  in  favour  of  his  daughter  for  life,  and  after  her  death - 
as  she  should  by  will  appoint.  It  was  held  that  the  power  of 
appointment  conferred  by  will  upon  the  daughter  was  void ; the 
Lord  Chancellor  stating  (pp.  9,  10)  : “If  she  had  been  living 
at  the  date  of  the  instrument  creating  the  power,  I should  have 
thought  that  this  was  within  the  terms  of  the  power.  She  was 
not,  however,  then  living ; and  inasmuch  as  nothing  could  vest 
in  her,  or  her  representative,  or  in  any  one  else,  under  an  exer- 
cise of  the  power,  except  at  a time  which  might  be  beyond  the 
limit  allowed  by  the  rule  as  to  perpetuities,  not  only  Wollaston 
v.  King,  but  principle,  obliges  me  to  hold,  very  reluctantly,  that 
that  is  void.  It  is  the  same  thing  as  if  there  had  been  a gift  to 
her  for  her  own  benefit  dependent  upon  a condition  that  could 
only  be  ascertained  at  the  moment  of  her  death,  which  would 
clearly  be  beyond  the  permitted  limit  of  time.  ...  A fortiori, 
such  a gift  as  this,  depending  upon  the  exercise  of  the  power, 
must  be  too  remote  also.” 

In  Rous  v.  Jackson  (1885),  29  Ch.  D.  521,  we  strike  a discord- 
ant note.  Property  was  settled  upon  a married  woman  for  life, 
and  she  was  given  a general  testamentary  power.  In  pursu- 
ance of  this,  she  made  a will  purporting  to  exercise  the  power, 
which  would  be  valid  if  the  rule  was  applied  at  her  death,  but 
which  would  be  invalid  if  the  rule  had  to  be  applied  at  the  date 
of  the  original  settlement.  Chitty,  J.,  took  the  view  that  the 
power  possessed  by  the  woman  was  a general  power,  because  it 
enabled  the  donee  to  limit  the  fee;  he,  therefore,  upheld  the 
validity  of  the  will  against  the  rule,  thinking  that  In  re  Powell’s 
Trusts  was  wrongly  decided. 

In  In  re  Flower  (1885),  55  L.J.  Ch.  200,  a testator  devised 
lands  to  his  daughter,  with  a restraint  against  alienation  during 
her  life,  but  with  power  to  deal  with  it  as  she  pleased  upon  her 
death.  It  was  held  that,  inasmuch  as  the  power  was  general,  the 
limitations  created  by  her  will  must  be  calculated  from  the  date 
of  her  death  in  order  to  ascertain  whether  they  offended  against 
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the  rule;  North,  J.,  purporting  to  follow  the  decision  of  Chitty, 
J.,  in  Rous  v.  Jackson,  in  preference  to  In  re  Powell’s  Trusts. 

In  Cooke  v.  Cooke  (1887),  38  Ch.  D.  202,  a father,  having 
power  to  appoint,  appointed  to  his  daughter,  with  the  provision 
that,  if  the  daughter  left  issue,  the  property  should  go  upon 
her  death  as  she  should  appoint,  and,  in  default  of  appointment, 
over.  North,  J.,  says:  “It  is  not  disputed  that  the  effect  of  that 
would  be  to  tie  up  the  shares  longer  than  the  rules  against  per- 
petuity allow.” 

In  Whitby  v.  Mitchell  (1889),  42  Oh.  D.  494,  Kay,  J.,  had 
before  him  a case  in  which  the  lands  were,  by  settlement,  limited 
to  the  use  of  the  husband  and  wife  for  life,  with  remainder  to 
the  use  of  their  issue  (born  before  any  appointment)  as  they 
should  by  deed  appoint.  They  appointed  part  of  the  lands  to  the 
use  of  the  daughter  for  life,  and  after  her  death  to  the  use  of 
such  person  as  she  should  by  will  appoint,  and,  in  default  of  ap- 
pointment, to  her  children.  It  was  held  that  the  only  part  of 
the  appointment  which  ,was  good  was  the  gift  to  the  daughter. 
The  learned  Judge  says,  referring  to  various  unsuccessful  at- 
tempts to  tie  up  land : ‘ ‘ One  of  the  things  attempted  has  been  to 
make  successive  limitations  of  life  interests  to  unborn  persons 
and  to  the  children  of  those  unborn  persons.  That  has  always 
been  treated  as  being  an  invalid  limitation  of  real  estate.  You 
may  limit  for  life  to  an  unborn  person ; but  you  cannot  limit  it 
for  life  to  the  unborn  person  so  as  to  tie  it  up  until  the 
death  of  that  unborn  person — that  is  to  say,  any  remainder 
limited  after  the  life  estate  must  be  to  a person  in  esse  at  the  time 
that  it  was  made.”  This  rule  is  said  to  be  an  absolute  rule,  in- 
dependent of  the  rule  against  perpetuities,  and  of  feudal  origin. 
This  case  was  affirmed  in  (1890),  44  Ch.D.  85. 

This  decision  gave  rise  to  much  discussion  upon  the  question 
of  the  existence  of  the  two  rules : that  against  a possibility  upon 
a possibility,  and  the  rule  against  perpetuities.  See,  for  example, 
14  L.Q.R.  pp.  133  and  234;  15  L.Q.R.  p.  71;  and  27  L.Q.R.  p. 
150.  Into  this  discussion  it  is  not  necessary  to  enter  for  the  pur- 
poses of  the  present  case. 

In  In  re  Frost  (1889),  43  Ch.  D.  246,  a somewhat  similar 
point  was  before  the  same  learned  Judge,  and  his  decision  is  on 
precisely  the  same  lines. 
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In  the  Irish  case  of  Hutchinson  v.  Tottenham , [1898]  1 I.R. 
403,  the  Vice-Chancellor — in  dealing  with  a very  similar  case  to 
that  in  hand — held  that  the  validity  of  the  power  must  be  deter- 
mined with  reference  to  the  original  instrument  creating  the 
trust.  This  decision  was  affirmed, upon  appeal  in  [1899]  1 I.R. 
344. 

In  Tredennick  v,  Tredennick,  [1900]  1 I.R.  354,  Wollaston  v. 
King  was  again  followed  by  the  Vice-Chancellor. 

The  conclusion  at  which  I have  arrived,  on  this  branch  of  the 
case,  is,  that  the  attempt  to  tie  up  the  property  during  the  life- 
time of  grandchildren  not  born  in  the  lifetime  of  the  testator 
brings  the  case  well  within  the  rule  against  perpetuities,  and  is 
void.  Had  the  power  been  a general  power,  capable  of  being 
exercised  at  any  time  during  the  lifetime  of  the  grandchildren, 
this  would  have  been  equivalent  to  an  absolute  ownership,  and  the 
provision  wouid  have  been  good.  But  the  cutting  down  of  the 
power,  and  making  it  exercisable  by  will  only,  carries  the  provi- 
sion beyond  what  is  permitted,  and  is  void. 

T think  this  conclusion  is  supported  by  the  great  weight  of 
authority,  and  no  good  purpose  could  be  served  by  attempting  a 
criticism  of  the  authorities  opposed  to  this  view. 

I can,  however,  see  a clear  distinction  between  the  case  in 
hand  and  cases  in  which  there  is  a gift  for  life,  with  a power  to 
the  life-tenant  of  appointment  by  will.  In  that  case,  necessarily, 
those  taking  under  the  appointment  by  will  must  be  in  esse  dur- 
ing the  life  of  the  life-tenant  who  was  in  esse  at  the  testator’s 
death ; but  what  is  here  sought  is  to  give  an  unlimited  power  of 
appointment  by  will  to  one  not  born  at  the  testator’s  death. 
This  is  what  is  objected  to  and  which,  I think,  is  impossible. 

This  is  in  accordance  with  view  well  stated  by  Joyce,  J.,  in  In 
re  Thompson,  [1906]  2 Ch.  199,  where  he  says  (p.  202)  : ‘‘In  the 
case  of  a will  made  in  exercise  of  a special  power  of  appoint- 
ment,— as  to  any  estates  or  interests  given  which  vest  immediately 
upon  the  testator’s  death,  or  must  vest  within  twenty-one  years 
afterwards, — if  the  testator,  the  donee  of  the  power,  was  living 
at  the  time  of  its  creation,  there  is  no  objection  on  the  ground  of 
remoteness,  since  what  is  given  must  vest  immediately  upon,  or 
within  twenty-one  years  after,  the  termination  of  a life  (that  of 
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the  donee  of  the  power)  which  was  in  existence  at  the  time  of  the 
creation  of  the  power.  ” 

So  far  as  personal  estate  is  concerned,  the  rule  of  Whitby  v. 
Mitchell  cannot  apply,  but  the  rule  as  to  perpetuities  does  apply, 
and  makes  void  the  provisions  in  question : see  per  Farwell,  L. J., 
in  In  re  Bowles , [1902]  2 Oh.  650,  653. 

Assuming,  as  I hold,  that  everything  after  the  gift,  to  the 
children  and  grandchildren  on  the  wife ’s  death  is  invalid,  is  there 
an  intestacy,  or  does  the  case  fall  within  the  principle  of  Hancock 
v.  Watson,  [1902]  A.C.  14?  In  other  words,  is  there  a sufficient 
gift  to  the  children  and  grandchildren  on  the  death  of  the  life- 
tenant  to  give  to  them  an  absolute  interest  when  these  limitations 
and  provisions  fail? 

I think  there  is;  for  there  is  more  than  a gift  of  a mere  life 
estate.  By  clause  7,  the  testator  directs  that,  after  the  death  or 
second  marriage  of  his  wife,  his  trustees  shall  hold  the  residuary 
estate  “in  trust  for  my  children  who  shall  be  then  alive,  in  equal 
shares;”  and,  by  clause: 8,  in  the  event  of  the  death  of  any  of  his 
children  before  the  decease  of  his  wife,  leaving  issue,  such  issue 
shall  stand  in  the  place  of  its  parent.  .See  also  Cooke  v.  Cooke, 
38  Ch.  D.  202. 

There  is  enough  here,  I think,  to  make  the  principle  applic- 
able, and  to  avoid  that  which  the  testator  certainly  did  not  intend 
— an  intestacy. 

Costs  of  all  parties  may  come  out  of  the  estate. 


Middleton,  J. 
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[APPELLATE  DIVISION.] 

Colquhoun  v.  Township  op  Fullerton. 

Highway — Obstruction  at  Side  of  Roadway  Frightening  Horse  — Conse- 
quent Loss  of  Horse — Absence  of  Actual  Contact — Non-liability  of 
Municipal  Corporation — Nonrepair — N egligence — Notice. 

The  plaintiff’s  horse  shied  at  a milk-stand  standing  upon  a highway,  at 
the  side,  not  upon  the  via  trita,  and  was  so  injured  that  it  had  to  be 
destroyed: — • 

Held,  that  the  defendants,  the  township  corporation,  were  not  liable  for 
the  loss. 

The  existence  of  the  stand',  where  it  was,  did  not,  in  itself,  constitute  a 
breach  of  the  municipality’s  statutory  duty  to  keep  the  road  in  repair. 
Rice  V.  Town  of  Whitby  (1898),  25  A.R.  191,  distinguished. 

Maxwell  V.  Township  of  Clarke  (1879),  4 A.R.  460,  and  O'Neil  V.  Wind- 
ham (1897),  24  A.R.  341,  followed. 

Per  . Riddell,  J.,  that  the  reasoning  and  result  of  these  cases  were  not 
satisfactory;  but  they  could  not  be  overruled  unless  by  the  Legislature  or 
a higher  'Court. 

Held,  also,  in  the  circumstances  disclosed  by  the  evidence,  that  the  de- 
fendants could  not  be  charged  with  notice  which  would  render  them 
liable  for  negligence  in  permitting  the  stand  to  remain  where  it  was. 

Appeal  by  the  plaintiff  from  tbe  judgment  of  the  Judge  of 
the  County  Court  of  the  County  of  Perth  dismissing  an  action 
in  that  Court,  with  costs  to  the* defendant  corporation  and  with- 
out costs  to  the  third  party,  Clark. 

The  action  was  for  damages  for  the  loss  of  a horse,  caused, 
as  alleged,  by  reason  of  an  obstruction  at  the  side  of  a highway. 

January  23.  The  appeal  was  heard  by  Mulock,  C.J.Ex., 
Riddell,  Sutherland,  and  Leitch,  JJ. 

R.  S.  Robertson,  for  the  plaintiff,  argued  that  the  learned 
trial  J udge  took  too  narrow  a view  in  thinking  that  actual  colli- 
sion between  the  horse  and  the  milk-stand  must  be  shewn  in 
order  to  fix  liability  on  the  defendants : Rice  v.  Town  of  Whitby 
(1898),  25  A.R.  191,  199.  [Riddell,  J.,  referred  to  Lawson  v. 
AlUston  (1890),  19  O.R.  655.]  The  general  rule  governing  such 
case  is  laid  down  in  the  head-note  to  Castor  v.  Corporation  of 
Uxbridge  (1876),  39  U.C.R.  113,  which  has  been  generally  ac- 
cepted as  a correct  statement  of  the  law.  Reference  was  also 
made  to  Foley  v.  Township  of  East,  Flamborough  (1899),  26  A.R. 
43,  51 ; Howarth  v.  McGugan  (1893),  23  O.R.  396 ; Kirk  v.  City  of 
Toronto  (1904),  8 O.L.R.  730;  Durochie  v.  Town  of  Cornwall 
(1893),  23  O.R.  355,  360  (note  a) ; Hogg  v.  Township  of  Brooke 
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(1904),  7 O.L.R.  273,  276;  City  of  Vancouver  v.  Cummings 
(1912),  46  S.'C.R.  457,  a decision  which  shews  that  all  cases  of 
this  kind  are  to  be  dealt  with  in  connection  with  their  peculiar 
circumstances. 

Glyn  Osier , for  the  defendant  corporation  and  the  third  party, 
argued  that  the  case,  both  as  to  its  facts  and  the  principles  of  law 
applicable  to  such  facts,  fell  within  Maxwell  v.  Township  of 
Clarke  (1879),  4 A.R.  460,  470,  approved  in  O’Neil  v.  Windham 
(1897),  24  A.R.  341.  The  Bice  case  turned  mainly  on  the  want 
of  notice — moreover,  in  that  case  the  obstruction  was  on  the 
travelled  portion  of  the  highway,  as  appears  from  p.  199  of  the 
report. 

Robertson,  in  reply. 

February  3.  Mulock,  C.J.  ? — The  facts  of  the  case  are  as 
follows.  At  about  9.30  p.m.  of  the  11th  October,  the  plaintiff  was 
driving  southerly  on  the  Mitchell  road,  in  an  open  buggy,  and,  on 
reaching  the  concession  road,  turned  westerly.  At  the  north-west . 
corner,  formed  by  the  intersection  of  the  two  roads,  was  a pool  of 
water  about  six  inches  deep ; and,  in  order  to  avoid  it,  the  plain- 
tiff drove  along  the  southerly  side  of  the  travelled  road,  and  close 
to  a milk-stand  standing  on  the  road  allowance,  but  a foot  or  two 
south  of  the  travelled  portion.  The  night  was  dark,  and  the 
plaintiff  was  unable  to  see  the  milk-stand.  The  horse,  however, 
saw  it,  was  frightened  by  it,  and  shied  to  the  right,  whereby  he 
broke  his  leg  and  had  to  be  destroyed ; and  the  plaintiff  seeks  to 
recover  from  the  township  damages  for  the  loss  of  his  horse. 

The  third  party,  Clark,  without  authority  from  the  township^ 
placed  the  stand  where  it  was  at  the  time  of  the  accident ; and 
the  township,  if  responsible,  claims  indemnity  over  against  him. 

There  is  no  evidence  to  shew  that  the  horse  touched  the  stand ; 
and  I accept  the  learned  trial  Judge’s  finding  of  fact,  that  the 
accident  was  caused  by  the  horse  shying  because  of  being 
frightened  by  the  stand. 

Mr.  Robertson  argued  that  the  position  of  the  stand  in  such 
close  proximity  to  the  travelled  portion  of  the  highway  created 
a condition  of  nonrepair,  and  he  cited  Rice  v.  Town  of  Wliithy , 
25  A.R.  191,  as  supporting  his  contention  that,  in  the  case  of  an 
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obstruction  to  the  highway,  actual  contact  with  it  is  not  necessary 
in  order  to  render  the  corporation  liable.  In  that  case,  the  third 
party  was  moving  a house  along  a public  street ; and,  not  having 
completed  the  work  during  the  day,  left  the  house  for  the  night 
standing  on  the  part  of  the  travelled  portion  of  the  street.  The 
plaintiff  was  driving  past  the  house  in  the  evening,  and,  when 
close  to  it,  his  horse  swerved  to  one  side,  throwing  the  plaintiff 
from  his  carriage  and  injuring  him;  and  he  sought  to  render  the 
municipality  liable.  The  Court  of  Appeal  did  not  decide  that  the 
street  was  in  a state  of  nonrepair,  within  the  meaning  of  sec.  606 
of  the  Consolidated  Municipal  Act,  merely  because  of  the  build- 
ing being  moved  along  the  street,  or  being  allowed  to  remain 
upon  it  during  the  night ; holding  that  it  was  lawful  to  move  the 
building  along  the  street,  and  that  at  most  there  was  no  liability 
on  the  part  of  the  municipality  until  the  building  was  brought  to 
a standstill  for  the  night,  and  until  it  became  apparent  that  it 
was  likely  to  become  a dangerous  obstruction ; and  that,  even 
then,  there  was  no  liability  unless  the  municipality  had  notice  of 
the  obstruction  in  time  to  guard  or  remove  it.  It  was  not  neces- 
sary for  the  Court  to  decide,  and  it  did  not  decide  by  that  judg- 
ment, that  such  an  obstruction,  where  it  merely  frightens  horses 
and  thereby  causes  damage,  creates  a condition  of  nonrepair, 
within  the  meaning  of  sec.  606  of  the  Consolidated  Municipal 
Act. 

On  this  point  we  are  bound  by  Maxwell  v.  Township  of 
Clarke,  4 A.R.  460,  followed  by  O’Neil  v.  Windham,  24  A.R. 
341 ; and,  following  those  cases,  I am  of  opinion  that  the  existence 
of  the  milkstand,  off  but  close  to  the  travelled  portion  of  the 
road  in  question,  did  not,  in  itself,  constitute  a breach  of  the 
municipality’s  statutory  duty  to  keep  the  road  “in  repair.”  Still, 
what  is  at  one  time  a lawful,  may  grow  into  an  unlawful,  obstruc- 
tion of  a highway,  and  perhaps  be  then  properly  construed  as 
creating  a condition  of  nonrepair;  and,  if  it  be  shewn  that  the 
municipality  consented  to  its  continuance  when  it  became  such 
unlawful  obstruction,  although  the  municipality  was  no  party 
to  its  being  originally  placed  there,  still  it  might  be  liable : Barber 
v.  Toronto  R.W.  Co.  (1896),  17  P.R.  293;  Castor  v.  Corporation 
of  TJxbridge,  39  U.C.R.  113 ; Eowarth  v.  McGugan,  23  O.R.  396 ; 
Rice  v.  Town  of  Whitby,  ante. 
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In  the  present  case  the  evidence  shews  that  the  milk-stand,  at 
the  time  of  the  accident,  was  a dangerous  obstruction  to  the  high- 
way; and  the  question  is,  whether  the  defendants  can  be  held 
to  have  had  such  reasonable  notice  of  its  existence  as  to  render 
them  liable  for  not  causing  its  removal.  It  was  erected  without 
the  knowledge  or  consent  of  the  defendants,  and  they  were  at  no 
time  aware  of  its  existence.  It  had  been  in  place  two  or  three 
weeks.  It  may  be  assumed  that  the  members  of  the  council 
reside  in  different  parts  of  the  township,  and  that  the  meetings  of 
the  council  are  held  at  intervals  of  several  weeks.  It  is  not  shewn 
that  any  member  or  officer  of  the  municipal  council,  except  path- 
master  Pridham,  knew  of  the  milk-stand  being  where  it  was  at 
the  time  of  the  accident;  and  it  is  not  shewn  that  he  communi- 
cated its  existence  to  any  member  of  the  council,  or  that  it  was  his 
duty  to  guard  or  remove  it.  He  did  neither,  and  the  council, 
neither  collectively  nor  individually,  had  any  knowledge  of  its 
existence. 

I,  therefore,  fail  to  see  how,  under  such  circumstances,  the 
defendants  can  be  charged  with  notice  which  would  render  them 
liable  for  negligence  in  permitting  the  stand  to  remain  where 
it  was. 

I,  therefore,  think  the  learned  trial  Judge  was  right  in  his 
disposition  of  the  case,  and  that  this  appeal  should  be  dismissed 
with  costs. 

Sutherland  and  Leitch,  JJ.,  concurred. 

Riddell,  J. : — I can  see  nothing  to  justify  us  in  reversing  the 
Court  below.  An  ‘ ‘ obstruction, ’ ’ a fixed  structure  by  the  road- 
side, away  from  the  via  trita,  frightens  a horse  driven  along  the 
road— the  horse  shies  and  breaks  his  leg,  the  roadway  not  being 
out  of  repair. 

Unless  we  are  prepared  to  overrule  Maxwell  v.  Township  of 
Clarke,  4 A.R.  460,  O’Neil  v.  Windham,  24  A.R.  341,  and  other 
such  cases  (which  may  be  found  referred  to  in  Judge  Denton’s 
valuable  work  on  Municipal  Negligence,  pp.  83-85),  we  cannot 
give  judgment  for  the  plaintiff.  While,  speaking  for  myself,  I 
am  not  satisfied  with  the  reasoning  or  result  of  these  cases,  we 
cannot  overrule  them ; that  must  be  done,  if  at  all,  by  the  Legisla- 
ture or  a Court  superior  to  us. 

Appeal  dismissed  with  costs. 
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Strang  v.  Township  of  Arran. 

Highway — Street  Laid  out  by  Private  Individuals — Bridge  Forming  Part 
thereof — Dedication  — Acceptance  — Assumption  by  Municipality  for 
Public  User — Statutory  Duty  to  Repair — Consolidated  Municipal  Act, 
1903,  secs.  606,  607 — Action  for  Damages  for  Nonrepair — Application 
of  sub-sec.  3 of  sec.  606  to  other  than  “ Accident ” Cases — Necessity  for 
Notice — Continuing  Damage — Limitation — Assessment  of  Damages — 
Costs. 

Mill  street,  in  the  township  of  Arran,  including  a bridge  forming  part 
thereof,  though  not  an  original  road  allowance,  having  been  laid  out  by 
private  individuals,  was  held,  upon  evidence  of  acts  sufficient  to  con- 
stitute dedication  by  private  individuals  and  acceptance  by  the  township 
corporation,  to  be  a'  highway  under  the  jurisdiction  of  the  corporation, 
and  which  it  was  bound  to  keep  in  repair:  secs  606  and  607  of  the  Con- 
solidated Municipal  Act,  1903. 

The  plaintiffs,  who  lived  near  the  bridge,  brought  this  action  to  recover 
damages  for  the  injury  and  loss  alleged  to  have  been  occasioned  to 
them  by  the  neglect  of  the  township  corporation  to  keep  the  highway  and 
bridge  in  repair: — • 

Held,  that  sub-sec.  3 of  sec.  606  did  not  apply  to  the  plaintiffs’  claim,  and 
it  was  not  defeated  by  failure  to  comply  with  the  requirements  of  that 
sub-section  as  to  notice. 

And  held,  that  the  plaintiffs’  claim  came  within  sub-sec.  1,  which  is  not 
confined  to  claims  arising  out  of  accidents. 

Cummings  v.  Town  of  Dundas  (1907),  13  O.L.R.  384,  followed. 

Held,  also,  that,  so  long  as  the  condition  of  nonrepair  continued,  the  plain- 
tiffs had  each  day  a new  cause  of  action,  and  were  entitled  to  recover 
three  months’,  less  one  day’s,  damages  prior  to  action  begun. 

Assessment  of  damages  to  each  of  the  plaintiffs  according  to  the  evid- 
ence. 

As  the  defendant  corporation  denied  liability,  the  plaintiffs  were  justified 
in  bringing  the  action  without  allowing  the  defendant  corporation  an 
opportunity  to  repair  or  restore  the  bridge;  and  so  were  entitled  to 
costs  against  the  corporation. 

Appeal  by  the  plaintiffs  from  the  judgment  of  the  Senior 
Judge  of  the  County  Court  of  the  County  of  Bruce  dismissing 
an  action  brought  in  that  Court  by  residents  of  the  unincorpor- 
ated village  of  Allenford,  in  the  Township  of  Arran,  against 
the  Corporation  of  the  Township  of  Arran,  for  damages  because 
of  the  nonrepair  of  a highway  known  as  Mill  street  and  failure 
to  replace  a bridge  which  formerly  stood  upon  Mill  street  where 
it  crossed  the  Sauble  river,  in  the  village  of  Allenford,  but  which 
had  been  carried  away  by  a freshet. 

The  plaintiffs  alleged  that  Mill  street,  with  the  bridge  form- 
erly thereon,  was  the  only  practical  highway  to  and  from  their 
lands  situate  on  the  south  side  of  the  river ; and  that,  because 
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of  the  nonrepair  of  the  highway  and  bridge,  they  had  been 
damnified. 

The  defences  were,  that  Mill  street,  with  the  bridge  thereon, 
was  laid  out  by  private  persons,  and  never  became  a public  high- 
way; and  that,  even  if  it  did  so  become,  the  defendant  corpor- 
ation was  not  liable. 

January  24.  The  appeal  was  heard  by  Mulock,  C.J.Ex., 
Sutherland,  Middleton,  and  Leitch,  JJ. 

C.  A . Moss,  for  the  plaintiffs,  argued  that  the  case  of  Cum- 
mings v.  Town  of  Dundas  (1907),  13  O.L.R.  384,  which  was  not 
referred  to  by  the  learned  trial  Judge,  affirmed  the  principle  of 
law  on  which  the  plaintiffs  rely  in  the  present  case.  [Mulock, 
O.J.Ex.,  referred  to  Re  Township  of  Pembroke  and  County  of 
Renfrew  (1910),  21  O.L.R.  366.]  The  case  of  Noble  v.  Muni- 
cipality of  Turtle  Mountain  (1905),  15  Man.  L.R.  514,  was  de- 
cided under  a section  of  the  Manitoba  Municipal  Act,  similar 
to  that  now  in  question,  and  is  an  authority  in  the  plaintiffs’ 
favour.  Reference  was  also  made  to  Hislop  v.  Township  of  Mc- 
Gillivray  (1890),  17  S.C.R.  479,  per  Gwynne,  J.,  at  p.  489; 
Halsbury’s  Laws  of  England,  vol.  16,  pp.  151,  159,  160. 

D.  Robertson , K.C.,  for  the  defendant  corporation,  argued 
that  all  money  granted  by  the  corporation  was  by  way  of  bonus 
merely,  and  did  not  involve  the  corporation  in  any  such  respon- 
sibility as  was  contended  for  by  the  plaintiffs.  He  referred  to 
Regina  v.  Hall  (1866),  17  C.P.  282,  per  J.  Wilson,  J.,  at  p.  286; 
Corporation  of  St.  Vincent  v.  Greenfield  (1886),  12  O.R.  297, 
affirmed  (1887),  15  A.R.  567;  In  re  Morton  and  City  of  St. 
Thomas  (1881),  6 A.R.  323;  Waldie  v.  Burlington  (1884),  7 O.R. 
192,  193,  affirmed,  sub  nom.  In  re  Waldie  and  Village  of  Burling- 
ton (1886),  13  A.R.  104,  per  Osier,  J.A.,  at  p.  111.  The  regis- 
tration of  a plan  does  not  constitute  a dedication.  It  is  sub- 
mitted that  the  judgment  of  the  learned  trial  Judge  is  right, 
and  that  no  cause  of  action  under  sec.  606  of  the  Municipal  Act 
is  made  out.  No  special  damage  has  been  shewn  by  any  of  the 
plaintiffs. 

Moss,  in  reply,  referred  to  Rushton  v.  Galley  (1910),  21 
O.L.R.  135;  Madill  v.  Township  of  Caledon  (1901),  3 O.L.R. 
66;  Denton  on  Municipal  Negligence  (Highways),  p.  46. 
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February  4.  The  judgment  of  the  Court  was  delivered  by 
Mulock,  C.J.  (after  a brief  statement  as  above)  : — The  history 
of  the  matter  is  as  follows: — 

The  unincorporated  village  of  Allenford  is  situate  on  the 
south  side  of  the  public  highway  known  as  the  Saugeen  and 
Owen  Sound  road,  which  runs  in  an  easterly  and  westerly  direc- 
tion. 

On  the  27th  November,  1868,  the  then  owner  of  certain  lands 
on  the  southerly  side  of  that  road  caused  to  be  registered  in  the 
registry  office  a plan  shewing  a subdivision  of  his  land  into 
several  village  lots,  with  a street  called  Mill  street  running 
through  the  same  in  a southerly  direction  from  the  Saugeen 
and  Owen  Sound  road  to  the  northerly  bank  of  the  Sauble  river. 
Subsequently,  viz.,  on  the  27th  January,  1881,  the  owners  of 
other  property  on  the  southerly  side  of  the  river  caused  to  be 
registered  a further  plan  shewing  a subdivision  into  village  lots 
of  the  land  on  the  southerly  side  of  the  river,  and  shewing  Mill 
street  as  extended  across  the  river,  and  continued  southerly 
until  it  intersects  a lane  running  westerly,  and  the  owners  of 
the  land  included  in  this  extension  of  Mill  street,  by  a written 
memorandum  on  the  plan,  give  the  land  for  the  continuation  of 
Mill  street  as  far  as  the  lane.  Mill  street,  as  shewn  on  this 
second  plan,  from  the  lane  northerly  across  the  river,  and  until 
it  reaches  within  a few  feet  of  the  Saugeen  and  Owen  Sound 
road,  is  wholly  within  the  township  of  Arran.  “Somewhere  in 
the  sixties”  a grist-mill  and  saw-mill  were  erected  on  the  east 
side  of  Mill  street,  south  of  the  river;  also  a bridge  over  the 
river  on  the  allowance  for  Mill  street  where  it  crosses  it. 

It  may  be  assumed  that  the  bridge  was  erected  by  private 
persons — probably  the  owners  of  the  mill. 

On  the  lots  laid  out  by  the  second  plan,  and  situate  on  the 
south  side  of  the  river,  have  been  erected  certain  residences, 
some  of  which  are  now  occupied,  the  plaintiffs  Hewitson  and 
Arnott  being  two  of  such  residents. 

The  precise  date  when  the  bridge  was  erected  does  not 
appear;  but,  as  the  mills  were  built  to  serve  the  public,  who 
were  in  the  habit  of  coming  to  them  from  time  to  time,  it  may 
be  assumed  that  the  mills  and  bridge  were  erected  at  about  the 
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same  time.  The  evidence  shews  that  for  at  • least  thirty  years 
the  mill  was  patronised  by  residents  of  the  townships  of  Arran, 
Amabel,  Derby,  and  Keppel,  for  snch  purposes,  proceeding  by 
Mill  street  and  the  bridge  in  question.  Throughout  the  whole 
of  this  period,  and  down  to  the  present  time,  the  general  public 
have  enjoyed  free  and  uninterrupted  user  of  this  way,  via  Mill 
street,  to  and  from  the  south  side  of  the  river. 

Shortly  after  its  erection,  the  Township  of  Arran  was  urged 
to  assume  the  bridge;  but,  by  resolution  dated  the  26th  May, 
1871,  the  council  refused  to  do  so.  From  that  time  onwards, 
until  the  7th  July,  1883,  numerous  applications  were  made  to 
the  township  to  repair  or  replace  the  bridge;  but  the  township, 
having  been  advised  by  counsel  that  it  was  under  no  legal  obli- 
gation to  do  so,  always  refused. 

On  the  7th  July,  1883,  the  council,  in  response  to  a numer- 
ously signed  petition,  asking  assistance  to  Mr.  McDougall  to 
build  a new  bridge  in  the  place  of  the  one  referred  to,  passed 
the  following  resolution:  “That,  in  consideration  of  the  large 

i 

petition  of  the  ratepayers  of  the  township,  asking  this  council 
to  assist  John  McDougall  to  erect  a bridge  in  the  village  of  Alien- 
ford,  to  his  mill,  this  council  grant  the  sum  of  $200  to  assist  said 
enterprise;  provided  the  Township  of  Amabel  give  a like  sum, 
and  without  any  intention  on  the  part  of  this  council  of  assuming 
any  responsibility  in  connection  with  said  bridge,  or  any  lia- 
bility as  to  its  maintenance  hereafter.  ” 

It  was  admitted  during  the  argument  that  the  council  con- 
tributed the  $200,  in  the  terms  of  this  resolution. 

On  the  22nd  October,  1894,  the  council  passed  a resolution 
that  the  bridge  be  put  in  proper  repair,  and  authorising  the 
Reeve  to  have  it  put  in  proper  repaid.  Accordingly,  the  Reeve 
employed  persons  to  do  the  work,  which  was  carried  on  under 
his  instructions,  and,  when  completed,  he  so  reported  to  the 
council,  which  paid  the  bills  for  the  work. 

On  the  10th  June,  1899,  the  council  passed  the  following 
resolution:  “That  the  Reeve  be  appointed  to  assist  in  the  re- 
pairing of  the  Allenford  bridge  to  the  amount  of  $75.” 
On  the  same  day,  the  council  instructed  the  clerk  to  procure 
a registered  plan  of  the  Arran  portion  of  the  village  of  Allen- 
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ford;  and,  should  the  plan  shew  that  the  road  or  street  upon 
which  the  present  bridge  crosses  the  Sauble  river  is  in  said 
registered  plan,  the  Reeve  is  to  let  a contract  for  repairing  the 
same. 

On  the  15th  August,  1899,  the  Reeve  and  Councillor  Cor- 
bitt were  appointed  to  let  a contract  “on  15th  side  road,  con- 
cession 12,  and  opposite  lot  10,  concession  12,  and  repairing 
Allenford  bridge.”  Thus  authorised,  the  Reeve  posted 
up  notices,  signed  by  himself  as  Reeve,  inviting  ten- 
ders for  the  work,  consisting  of  lengthening  the  bridge 
and  doing  filling  at  one  end,  and  let  the  contract  to 
one  William  Craig,  who  performed  the  work.  When 
finished,  the  Reeve  inspected  it,  reported  it  to  council  as  duly 
completed,  and  on  the  10th  November,  1899,  by  order  of  coun- 
cil, Craig  was  paid  $145,  the  contract-price  for  the  work;  and 
also  a further  sum  for  repairing  the  northerly  approach  to  the 
bridge. 

On  the  9th  June,  1906,  the  council  instructed  the  Reeve 
and  clerk  to  solicit  from  the  county  council  a grant  for  the 
building  of  a new  bridge ; but  the  Reeve  subsequently  informed 
the  council  that  he  had  not  done  so,  as  he  considered  the  bridge 
a private  bridge ; and  the  council  approved  this  view  and  passed 
a resolution  disclaiming  liability. 

On  the  11th  August,  1906,  certain  persons  waited  on  the 
council  with  reference  to  the  bridge,  but  the  council  then  as- 
sumed the  attitude  that  the  township  was  not  interested  in  it. 

On  the  14th  September,  1907,  the  council  granted  $25  to  Mr. 
Murphy  to  help  him  to  repair  the  bridge,  but  without  any  in- 
tention of  assuming  responsibility. 

On  the  14th  November,  1908,  in  response  to  the  request  of 
Messrs.  Murphy  and  Strang  for  assistance  towards  repairing  the 
bridge,  the  council,  whilst  disclaiming  any  legal  responsibility 
for  it,  voted  a sum  of  $25  to  assist  them  in  the  work. 

For  the  past  twenty-three  years,  work  supposed  to  be  statute 
labour  has  been  performed  continuously  on  Mill  street,  on  both 
sides  of  the  river.  Except  as  to  the  years  1907,  1908,  and  1909, 
no  instructions  appear  to  have  been  given  by  the  council  to  path- 
masters  where  to  perform  statute  labour  in  the*  township,  the 
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matter  being  apparently  left  in  the  discretion  of  those  officials, 
and  the  locality  where  such  statute  labour  has  each  year  been 
done.  But  it  appears  from  the  evidence  that  some  pathmasters 
caused  statute  labour  to  be  performed  on  Mill  street,  on  both 
sides  of  the  bridge.  Hewitson  says  that  he  was  pathmaster  for 
two  years  (1904-1905  and  1907),  and  that  he  caused  statute 
labour  during  those  years  to  be  performed  on  Mill  street.  Frank 
Arnott  says  that  six  years  ago  last  March  he  purchased  his  pro- 
perty, situate  on  the  south  side  of  the  river,  at  Allenford;  and 
that  during  each  of  those  years,  except  one,  statute  labour  was 
performed  on  Mill  street.  That  six  years  ago  (that  would  be 
in  1906)  he  was  pathmaster  and  did  statute  labour  on  both 
sides  of  the  road,  beginning  on  Mill  street,  on  each  side  of  the 
bridge.  R.  H.  Murray  swore  that  at  least  four  pathmasters  had 
caused  statute  labour  to  be  performed  on  Mill  street,  on  both 
sides  of  the  river,  including  work  around  the  bridge.  Accord- 
ing to  the  evidence  of  R.  T.  Potts,  clerk  of  the  township  until 
1907,  no  instructions  were  given  pathmasters  where  to  perform 
statute  labour;  but  it  Appeared  that  the  pathmaster  for  1907 
was  instructed  to  have  the  work  done  on  the  gravel  road,  and  that 
the  same  instructions  were  given  for  the  years  1908  and  1909. 

On  the  facts  disclosed  in  this  evidence,  one  question  to  be 
determined  is,  whether  Mill  street,  including  the  bridge,  is  a 
highway  under  the  jurisdiction  of  the  defendant  corporation, 
and  which  it  is  bound  to  keep  in  repair.  It  was  not  an  original 
road  allowance,  but  was  laid  out  by  private  individuals;  and, 
before  the  corporation  can  be  liable  under  sec.  606  of  the  Con- 
solidated Municipal  Act,  1903,  it  must  appear  that  Mill  street 
was  “established  by  by-law  of  the  corporation,  or  otherwise 
assumed  for  public  user,”  as  provided  by  sec.  607  of  the  Act. 
The  question  of  dedication  is  one  of  fact.  The  registration  of 
the  plans  shewing  Mill  street ; the  specific  reference  on  the  plan 
of  the  27th  June,  1881,  providing  for  its  continuance  southerly  to 
the  lane;  the  sale  of  lands  according  to  these  plans;  the  unin- 
terrupted user  of  Mill  street  by  the  general  public  as  a highway 
since  the  year  1868 ; and  the  performance  of  statute  labour  on 
it  over  a considerable  number  of  years : constitute  unmistakably 
an  offer  of  dedication.  And  the  action  of  the  council  in  the 
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years  1894  and  1899,  in  voting  money  for  the  repair  of  the 
bridge,  in  causing  those  repairs  to  be  done,  and  in  paying  there- 
for, are,  I think,  referable  to  one  thing  only,  viz.,  acceptance  of 
the  offer  of  dedication,  and  constitute  an  assumption  of  the 
bridge  and  street  for  public  user  by  the  defendant  corporation 
within  the  meaning  of  sec.  607 : Hubert  v.  Township  of  Yarmouth 
(1889),  18  O.R.  458;  Holland  v.  Tou\nship  of  York  (1904),  7 
O.L.R.  533. 

Accordingly,  the  (township  is  bound  to  keep  that  portion  of 
Mill  street  within  its  limits,  and  the  bridge,  in  reasonable  re- 
pair. For  the  purposes  of  this  case,  it  may  be  assumed  to  be 
the  law  that,  except  for  sec.  606,  a municipality  is  not  liable  in 
damages  because  of  the  nonrepair  of  a public  road;  but  the 
learned  trial  Judge  held  that,  because  the  plaintiffs  had  not 
complied  with  the  requirements  of  sub-sec.  3 of  sec.  606,  they 
were  not  entitled  to  maintain  this  action. 

With  all  respect,  I do  not  find  myself  able  to  accept  his  in- 
terpretation of  the  section.  Sub-section  1 of  sec.  606  comes 
down  to  us  from  the  Consolidated  Statutes  of  Upper  Canada.  At 
that  time  the  various  sub-sections  of  sec.  606  formed  no  part  of 
the  statute-law ; and,  as  the  section  thus  originally  stood,  a muni- 
cipality was  ‘‘civilly  responsible  for  all  damages  sustained  by 
any  person  by  reason  of  such  default”  (failure  to  keep  in  re- 
pair), “but  the  action  must  be  brought  within  three  months  after 
the  damages  have  been  sustained.” 

The  scope  of  the  section  was  not  limited  to  damages  to  the 
person,  or  to  damages  arising  from  some  accident,  but  included 
any  cause  of  action  resulting  from  the  municipality’s  default. 
The  same  language  is  found  in  sub-sec.  1 of  sec.  606;  but  it  is 
contended  that  the  addition  of  sub-sec.  3 limits  sub-sec.  1 to  an 
“accident  case;”  and  this  contention  is  based  on  the  words  of 
sub-sec.  3:  “No  action  shall  be  brought  to  enforce  a claim  for 
damages  under  this  section  unless  notice  in  writing  of  the  acci- 
dent,” etc.,  has  been  given. 

In  passing  sub-sec.  3,  the  Legislature  was  not  dealing  with 
sub-sec.  1,  but  was  considering  accident  cases  only,  and  was  en- 
deavouring to  provide  for  a municipality  being  given  prompt 
notice  of  the  accident;  evidently  with  a view  to  its  having  the 
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opportunity  of  investigating  the  attendant  circumstances  before 
they  had  become  dimmed  by  the  lapse  of  time.  In  order  to 
secure  the  giving  of  such  notice,  the  Legislature  enacted  that 
failure  to  give  it  might,  in  that  class  of  case,  bar  the  claim  for 
damages.  But  sub-sec.  1 includes  damages  to  property  not  the 
result  of  accident:  Cummings  V.  Town  of  Dundas,  13  O.L.R. 
384;  and  the  Legislature  has  not  pretended  to  amend  that  sec- 
tion. It  is  not  to  be  inferred  that  the  Legislature  intended  in  a 
very  important  respect  to  alter  a state  of  the  law  by  depriving 
persons  of  a cause  of  action  growing  out  of  (say,  by  way  of 
illustration)  damage  to  property  or  business,  by  the  indirect 
method  of  apparently  dealing  with  the. subject  of  causes  of  action 
arising  put  of  accident  merely;  and,  where  the  cause  of  action, 
as  in  the  present  case,  is  of  that  nature,  the  requirements  of  sub- 
sec. 3,  as  to  notice,  do  not  apply. 

I,  therefore,  am  of  opinion  that  the  scope  of  sub-sec.  1 has 
not  been  limited  by  sub-sec.  3 ; and,  the  present  cause  of  action 
not  being  an  “accident”  case,  notice  is  not  necessary.  In  other 

i 

words,  sub-sec.  3 does  not  apply. 

The  facts  of  this  case  shew  continuing  damage.  The  plain- 
tiffs’ grievance  is  not  that  they  were  injured  by  the  accident  of 
the  bridge  being  swept  away,  but  because  of  its  non-restoration. 
Each  day,  so  long  as  the  condition  of  nonrepair  continues,  the 
plaintiffs  have  a new  cause  of  action,  and  they  are  entitled  to 
recover  three  months’,  less  one  day’s,  damages  prior  to  action 
begun.  As  to  the  amount  of  damages:  the  plaintiff  Strang’s 
mill  was  out  of  repair  when  the  bridge  was  carried  away,  and 
it  is  not  shewn  when  it  was  repaired;  and,  therefore,  he  is  not 
entitled  to  damages  for  interruption  to  his  milling  business; 
but,  as  access  to  his  property  was  cut  off,  he  is  entitled  to  dam- 
ages for  the  inconvenience  thus  occasioned.  Further,  it  is  prob- 
able that  he  was  somewhat  inconvenienced  in  the  work  of  re- 
pairing the  mill,  by  reason  of  the  absence  of  the  bridge,  and  I 
would  allow  him  the  sum  of  $75  damages. 

Hewitson,  who  resides  at  the  south  side  of  the  river,  is  en- 
titled to  reasonable  damages,  and  I would  fix  the  same  at  $25, 
which  appears  to  me  a proper  sum. 

Arnott  shews  no  special  damage,  but  is  entitled  to  nominal 
damages,  say  $5. 
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As  to  the  costs  of  this  action,  the  defendant  corporation 
denied  liability,  and  the  plaint  iff  s were,  therefore,  justified  in 
bringing  suit  at  the  earliest  moment,  without  giving,  as  they 
otherwise  should  have  done,  a reasonable  time  within  which  to 
allow  the  defendant  an  opportunity  to  restore  the  bridge. 

Under  the  circumstances,  the  plaintiffs  are  entitled  to  the 
costs  of  the  action,  on  the  County  Court  seale ; and  to  the  costs 
of  this  appeal. 

Appeal  allowed. 


[IN  THE  COURT  OF  APPEAL.] 

Re  Hutchinson. 

Infant t — Custody — Habeas  Corpus  — Right  of  Father  against  Maternal 
Grandpan'ents- — Adoption  Agreement — Repudiation — 1 Geo/  V.  ch.  35, 
sec.  3 — Welfare  of  Infant — Temporary  Custody — Leave  to  Apply. 

The  order  of  a Divisional  Court,  26  O.L.R.  601,  was  reversed  by  the  Court 
of  Appeal  ((Meredith,  J.A.,  dissenting),  and  the  order  of  Boyd,  C.,  26 
O.L.R.  113,  allowing  the  grandparents  to  retain  the  custody  of  the  child 
in  question,  restored,  with  the  addition  of  a reservation  to  the  father  of 
leave  to  apply  again  for  the  custody  upon  the  child  attaining  the  age 
of  six  years  and  the  right  to  reasonable  access  in  the  meantime. 

Held,  that,  though  the  father  was  entitled  primd  facie  to  the  custody  of 
the  child,  the  welfare  of  the  child  would,  upon  the  evidence,  be  best 
secured  by  leaving  her  for  the  (present  with  her  grandparents. 

Per  Hodgins,  J.A. : — The  agreement  between  the  father  and  the  grand- 
parents did  not,  in  terms,  alter  the  expectations  or  fortunes  of  the  child; 
and,  even  if  justified  by  the  statute  1 Geo.  V.  eh.  35,  sec.  3,  as  to 
which  no  opinion  was  expressed,  was  immediately  revoked  or  repudiated. 
Per  Meredith,  J.A. : — The  agreement  was  made  in  circumstances  which 
entitled  the  father  to  say  that  it  was  not  binding  upon  him  in  fact. 
The  order  of  the  Divisional  (Court,  allowing  the  father  the  custody 
of  the  child,  should  be  affirmed;  but,  having  regard  to  the  welfare  of  the 
child,  the  order  should  not  be  issued  until  the  father  had  satisfied  a 
Judge  in  Chambers  that  he  had  provided  a suitable  house  with  his  sister 
in  charge,  and  that  the  removal  of  the  child  would  not  be  fraught  with 
any  real  danger  to  her  health. 

Appeal  by  Robert  Burvill  and  Adah  Bnrvill,  grandparents 
of  the  infant  Adah  May  Hutchinson,  from  the  order  of  a Divi- 
sional Court,  26  O.L.R.  601,  reversing  the  order  of  Boyd,  C., 
26  O.L.R.  113,  and  awarding  the  custody  of  the  infant  to  her 
father,  William  H.  Hutchinson. 

November  22,  1912.  The  appeal  was  heard  by  Garrow, 
Maclaren,  Meredith,  Magee,  and  Hodgins,  JJ. A. 
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V.  A.  Sinclair,  for  the  appellants.  The  agreement  of  the 
4th  December,  1911,  entered  into  between  the  respondent  and 
the  appellants  was  valid  and  binding,  under  the  provisions  of 
the  Infants  Act,  1 Geo.  V.  eh.  35,  secs.  3 and  4,  if  the  Act  be 
properly  interpreted.  See  Beale’s  (Cardinal  Rules  of  Legal  In- 
terpretation, 2nd  ed.,  pp.  261  and  302.  In  a number  of  cases  it 
has  been  held  that  such  agreements  are  not  illegal,  and  that 
the  guardianship  of  a father  may  be  so  modified  by  agreement 
or  contract  that  the  Court  will  not  assist  him  in  recovering  pos- 
session of  his  child,  but  will  interfere  against  him:  Roberts  v. 
Hall  (1882),  1 O.R.  388,  at  pp.  404  and  405;  1 Chisholm  v.  Chis- 
holm (1908),  40  S.C.R.  115;  Re  Ferguson  (1881),  8 P.R.  556; 
Lyons  v.  Blenkin  (1821),  Jac.  245;  Eversley  on  Domestic  Rela- 
tions, 3rd  ed.,  p.  513 ; Am.  & Eng.  Encyc.  of  Law,  2nd  ed.,  vol. 
15,  p.  183.  The  Divisional  Court  erred  in  not  holding  that, 
where  the  respondent  allowed  his  child  to  be  supported  and 
cared  for  by  the  appellants,  the  onus  of  establishing  that  it  is 
in  the  interests  of  the  infant  that  the  custody  should  be  changed 
back  to  the  respondent,  lies  upon  the  respondent:  The  Child- 
ren’s Protection  Act  of  Ontario,  8 Edw.  VII.  ch.  59,  sec.  13, 
sub-sec.  3.  A great  many  decisions  in  our  Courts,  as  well  as  in 
the  English  Courts,  shew  that  the  welfare  of  an  infant  is  the 
supreme  interest  of  the  Court  and  the  chief  question  to  be  con- 
sidered; and  there  can  be  no  doubt  that  the  infant’s  interests 
will  be  best  served  by  leaving  her  in  the  custody  of  the  appel- 
lants; she  has  always  lived  with  them,  and  a change  would  be 
detrimental  to  a nervous  child,  as  she  is:  Re  Angles  (1907),  10 
O.W.R.  801;  Re  Longaker  (1908),  12  O.W.R.  1193;  Re  Keys 
(1908),  12  O.W.R,  160;  The  Queen  v.  Gyngall,  [1893]  2 Q.B. 
232 ; Am.  & Eng.  Encyc.  of  Law,  2nd  ed.,  vol.  21,  p.  1037.  The 
mother  having  made  her  will,  by  which  she  appoints  the  appel- 
lants guardians  of  the  infant,  under  the  provisions  of  the  In- 
fants Act,  sec.  31,  sub-secs.  3,  4,  and  5,  they  are  at  least  jointly 
entitled  to  the  custody  of  the  infant  with  the  father ; and  such 
right  should  be  given  effect  to,  and  the  custody  of  the  child  left 
with  them,  upon  such  terms  as  the  Court  may  consider  just. 
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W.  N.  Tilley,  for  the  respondent.  As  shewn  by  the  last  re- 
cital in  the  agreement,  it  was  not  to  come  into  effect  except  “in 
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the  event  of  her”  (Mrs.  Hutchinson’s)  “death.'”  Before  that 
event  happened,  the  father  discovered  that  he  had  been  misled 
as  to  the  contents  of  the  document,  and  he  repudiated  it  on  the 
5th  December,  again  on  the  6th  December,  and  again  on  the 
7th  December,  being  the  date  of  his  wife ’s  death.  He  has  ever 
since  maintained  that  position.  It  is  not  a case  where  the  parties 
have  acted  under  an  adoption  agreement,  and  the  status  has 
been  changed  pursuant  to  the  agreement.  The  child  did  not  re- 
main with  the  Burvills  by  any  act  of  Hutchinson’s  under  the 
agreement.  It  was  forcibly  detained  against  his  protest.  It  is 
clear  that  such  an  agreement  is  of  no  effect  at  common  law.  It 
is  contended  that  the  Ontario  statute  1 Geo.  V.  ch.  35,  sec.  3, 
validates  it ; but  the  cases  in  Ontario  and  in  England  under  a 
similar  statute,  shew  that  the  statute  has  no  application  to  this 
agreement  during  the  lifetime  of  the  father ; and  that,  even  if 
the  statute  does  apply,  the  agreement  does  not  exclude  the 
father  from  asserting  his  right  to  the  custody  of  his  child : The 
Queen  v.  Barnardo  (1889),  23  Q.B.D.  305;  Humphrys  v.  Bolak, 
[1901]  2 K.B.  385;  Re  Davis  (1909),  18  O.L.R.  384;  Fidelity 
Trust  Co.  v.  Buchner  (1912),  26  O.L.R.  367;  Eversley  on  Dom- 
estic Relations,  3rd  ed.,  pp.  95,  105',  111,  113,  183,  184,  186,  188, 
and  288.  The  detention  of  the  infant  by  the  grandparents  was, 
therefore,  entirely  wrongful;  and,  in  the  absence  of  any  other 
circumstances,  the  father  is  entitled  to  have  the  custody  re- 
stored to  him.  The  case  is  a simple  one  of  a father  residing  with 
his  wife  and  child  in  the  home  of  his  father-in-law  until  his  wife 
dies.  He  then  desires  to  leave  that  home  and  establish  a separate 
home  for  himself  and  his  child,  with  his  sister  as  housekeeper. 
The  grandparents  forcibly  detain  the  child.  It  is  not  material  in 
such  a case  as  this  to  consider  whether  the  grandparents  ’ home 
is  better  than  the  father  can  provide.  The  right  of  the  father 
to  the  custody  and  control  of  his  child  is  one  of  the  most  sacred 
of  rights.  This  right  is  not  to  be  interfered  with  on  a mere 
balancing  of  probabilities  as  to  where  the  most  comfortable  home 
for  the  child  may  be:  In  re  McGrath  {Infants),  [1893]  1 Ch. 
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February"  10,  1013.  Hodgins,  J.A. : — I thought  during  the 
argument  that  the  provisions  of  the  statute  1 Geo.  Y.  ch.  35,  sec. 
3,  made  the  agreement  a present  bar  to  the  success  of  the  father’s 
application ; but,  upon  reflection,  I doubt  if  this  be  so.  The  Act 
differs  from  the  revised  statute  upon  which  it  is  founded  in  some 
respects,  and  in  the  omission  of  the  words  “at  the  time  of 
his  death.”  Owing  to  the  method  adopted  of  revising  the  vari- 
ous statutes,  we  have  not  any  enactment  which  forms  a guide 
to  the  interpretation  of  this  newly  expressed  section.  The 
learned  'Chancellor  has  not  found,  as  he  says,  any  decided  case 
to  the  effect  that  sub-sec.  2 includes  the  father.  But  he  ex- 
presses the  opinion  that  the  agreement  is  valid  in  law  under  the 
statute  1 Geo.  Y.  ch.  35,  sec.  3.  The  Divisional  Court  holds  that 
no  such  change  in  the  law'  has  been  made  as  would  disable  the 
father  from  revoking  or  annulling  his  agreement. 

It  would,  I think,  require  very  clear  and  explicit  words  to 
enable  the  Court  to  construe  the  statute  in  question  as  entirely 
reversing  the  law  flowing | from  12  Car.  II.  ch.  24,  sees.  8 and  9, 
on  which  this  enactment  is  based  (see  Leach  v.  The  King,  [1912] 
A.C.  305),  and  as  enabling  a father  to  renounce  the  rights  and 
duties  of  a parent  during  his  lifetime,  and  to  make  an  agree- 
ment which,  prior  to  this  recent  statute*  was  regarded  as  illegal 
and  contrary  to  public  policy:  Roberts  v.  Hall,  1 O.R.  388,  at 
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p.  404. 

The  agreement  in  question  did  not,  in  terms,  alter  the  ex- 
pectations or  fortunes  of  the  child;  and,  even  if  justified  by  1 
Geo.  Y.  ch.  35,  sec.  3,  as  to  which  I express  no  decided  opinion, 
it  was  immediately  revoked  or  repudiated. 

I do  not  see  how  this  Court  can  order  or  require  the  grand- 
parents to  implement  their  promise,  if  promise  there  were,  to 
make  the  child  their  heir.  They  offer  so  to  do;  but  it  must, 
I think,  be  left  to  the  father  to  say  whether  he  is  willing  to  pay 
the  price  they  require.  If  there  had  been  a will  or  settlement 
made  in  pursuance  of  the  agreement,  the  question  of  revoca- 
tion by  the  father  would  have  occasioned  more  difficulty,  and, 
I think,  must  have  been  the  subject  of  an  action. 

The  agreement  is  dated  the  4th  December,  1911 ; the  wrrit  of 
summons  commencing  the  action  for  its  cancellation  was  issued 
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an  the  28th  December,  1911 ; and  this  application  was  begun 
on  or  about  the  16th  February,  1912.  It  has  been  contested, 
and  for  a year  the  infant  has  remained  in  the  grandparents ’ 
custody.  She  is  now  three  and  a half  years  old.  The  father 
has  filed  an  affidavit,  as  directed  by  the  Divisional  Court,  sworn 
on  the  25th  February,  1912,  stating  that  he  had  rented  for  six 
months  and  furnished  a house,  and  was  ready  to  receive  the 
child,  his  sister  having  come  to  reside  with  and  keep  house  for 
him.  What  the  situation  is  just  at  present  is  not  apparent. 
No  serious  fault  has  been  found  with  either  the  father  or  the 
grandparents,  and  the  father  is  entitled  primd  facie  to  the  cus- 
tody of  the  child.  Were  it  not  for  the  affidavit  of  Dr.  Reid,  I 
should  agree  with  the  Divisional  Court  that  the  custody  should 
be  changed;  but,  in  view  of  his  statement  as  to  the  tempera- 
ment of  the  child  and  the  effect  upon  her  health,*  I am  unable 
to  come  to  the  conclusion  reached  by  the  Divisional  Court,  and 
prefer  the  views  expressed  by  the  learned  Chancellor,  so  far  as 
they  related  to  the  welfare  of  the  child.  See  The  Queen  v.  Gyn- 
gall,  [1893]  2 Q.B.  232. 

I think  the  proper  disposition  to  make  of  the  matter  would  be 
to  allow  the  appeal  without  costs,  and  restore  the  judgment  of 
the  Chancellor,  reserving  leave  for  the  father  to  apply  when 
the  child  attains  the  age  of  six  years  for  her  transfer  to  his 
care.  In  the  meantime  the  father  should  have  the  right  to  all 
reasonable  access  to  the  child  when  he  so  desires;  this  right  of 
access  to  be  settled  by  the  Local  Master  if  the  parties  cannot 
agree. 

Garrow,  Maclaren,  and  Magee,  JJ.A.,  concurred. 

*Extract  from  affidavit  of  Dr.  John  B.  Reid : “That  I also  know  the 
infant  Adah  May  Hutchinson,  and  have  had  occasion  to  attend  her,  and 
know  that  the  said  child  is  of  a nervous,  excitable  temperament,  and  that 
anything  which  would  tend  to  excite  said  child,  who  is  of  tender  years, 
would  be  injurious  to  her;  that,  considering  the  age  of  the  said  infant, 
the  fact  that  she  has  always  been  brought  up  with  her  grandparents,  that 
they  have  a good,  comfortable  home,  and  are  strongly  attached  to  the  said 
infant,  and  that  she  is  strongly  attached  to  them,  I would  consider  it  to 
the  best  interests  and  to  the  best  welfare  of  said  infant  that  she  should 
be  left  with  her  grandparents  until  she  is  older  and  stronger  and  better 
able  to  stand  being  deprived  of  the  love  and  care  which  they  have  always 
given  her,  and  would  consider  it  unwise  that  she  should  be  taken  away 
from  them  and  placed  with  her  father,  the  said  William  H.  Hutchinson.” 
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Meredith,  J.A.  (dissenting)  : — Doubtless,  a father’s  com- 
mon law  rights  respecting  the  custody  and  bringing  up  of  his 
Children  are  in  these  days  much  modified  by  legislation,  and  in- 
deed by  adjudication;  but  doubtless,  too,  those  rights  are  yet 
primd  facie  paramount  to  the  rights  of  others,  speaking  gener- 
ally ; though  doubtless,  too,  the  welfare  of  the  children  is  having 
more  and  more  weight,  as  time  goes  on. 

These  generalities  do  not,  of  course,  decide  this,  or  any 
other,  case;  but  they  afford  a good  starting-point  from  which 
to  aim  at  a right  conclusion. 

In  this  case,  it  cannot  be  very  seriously  urged  that  the  father 
is  not  entitled  to  the  custody  and  bringing  up  of  his  now 
motherless  child;  unless,  indeed,  the  agreement  in  question,  or 
the  child’s  welfare,  prevent. 

In  regard  to  the  agreement,  whether  it  could,  or  could  not, 
under  any  circumstances,  be  binding  and  irrevocable,  it  is  not 
such  an  one  as  should  be  held  to  have  deprived  him  of  all  such 
parental  rights.  As  the  evidence  now  stands,  it  must  be  held 
to  have  been  made  under  circumstances  which  entitle  him  to 
say  that  it  is  not  binding  upon  him  in  fact.  It  was  made  within 
a few  days  of  his  wife ’s  death ; and,  according  to  his  testimony, 
was  signed  by  him  entirely  upon  the  misrepresentation  of  the 
respondents  as  to  the  nature  and  effect  of  it,  and  it  was,  very 
soon  after  his  wife’s  death,  very  emphatically  repudiated  by 
him,  whilst  it  was  yet  only  executory,  without  any  consideration 
having  been  given  for  it;  and  even  the  appellants  admit  that 
they  represented  to  him  that  the  agreement  made  the  child 
their  “full  heir,”  which  was  a very  material  misstatement,  the 
effect  of  which  cannot  be  got  rid  of  by  now  offering  to  be  bound 
to  do  so. 

In  regard  to  the  child’s  welfare,  two  things  stand  in  the 
respondent’s  way,  and  in  respect  of  each  of  these  the  judgment 
of  the  Divisional  'Court  should,  in  my  opinion,  be  varied. 

The  child  is  in  a suitable  and  comfortable  home ; the  re- 
spondent had  no  home  to  which  to  take  her;  an  undertaking  to 
procure,  or  an  affidavit  by  him  only  that  he  had  procured,  a 
suitable  house,  with  his  sister  in  charge  of  it,  is  not  enough : 
the  order  ought  not  to  go  until  he  has  satisfied  a Judge  of  the 
High  Court,  at  Chambers,  that  he  has  done  so. 
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Nor  should  any  order  go  until  he  has  also  satisfied  such  a 
Judge  that  the  removal  of  the  child  would  not  be  fraught  with 
any  real  danger  to  her  health.  As  the  evidence  now  stands,  it 
would,  in  the  opinion  of  the  family  physician;  and,  as  far  as 
I have  been  able  to  find,  there  is  nothing  to  the  contrary  in  the 
evidence.  One  of  the  learned  Judges,  it  is  true,  expressed  the 
opinion  that  no  harm  was  likely  to  come;  but  my  mind  would 
be  better  satisfied  with  the  opinion  of  practising  physicians 
after  seeing  the  child.  This  point  does  not  seem  to  have  attracted 
attention  in  the  Courts  below;  the  somewhat  indefinitely  ex- 
pressed opinion  of  the  family  physician  may  have  been  over- 
looked in  the  mass  of  affidavits  filed.  There  should  be  more 
light  thrown  on  the  subject;  though  we  may  all  agree  with  Lord 
Justice  Holmes  that  generally  young  children  quickly  adapt 
themselves  to  changed  circumstances. 

With  these  variations  in  the  judgment  appealed  against,  I 
would  dismiss  this  appeal  without  costs : the  costs  of  any  further 
proceedings  in  the  High  (Court  would,  of  course,  be  in  the  discre- 
tion of  that  Court. 


Appeal  allowed ; Meredith,  J.A.,  dissenting. 
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I Gundy  v.  Johnston. 

Solicitors— ^Costs  and  Charges — Statute  2 Geo.  V.  ch.  125,  sec.  6,  Fixing 
Amount  of  Co<sts  of  Litigation  Payable  to  Client — Construction  and 
Effect — Solicitors  Act,  2 Geo.  V.  ch.  28,  sec.  34 — Delivery  of  Bill  of 
Costs — Insufficiency  as  to  Principal  Item — Sufficiency  as  to  Other  Items 
— Action  for  Amount  of  Bill — Recovery  of  Small  Portion— Costs. 

The  plaintiffs,  who  were  solicitors,  rendered  services  to  the  defendant  in 
litigation  between  him  and  a township  corporation  and  in  other  mat- 
ters. In  the  litigation  mentioned,  a by-law  of  the  township  was  de- 
clared illegal,  and  the  township  corporation  was  ordered  to  pay  the  de- 
fendant’s costs  between  party  and  party.  Upon  the  application  of  the 
corporation,  a statute  was  passed  by  the  Ontario  Legislature,  2 Geo.  V. 
ch.  125,  validating  the  by-law,  and  providing  (sec.  6)  that  the  corpora- 
tion should  pay  to  the  defendant  (naming  ihim)  his  costs,  as  between 
solicitor  and  client,  in  the  litigation  over  the  by-law,  “and  such  costs 
are  hereby  fixed  at  eighteen  hundred  dollars.”  The  plaintiffs  delivered 
to  the  defendant  a signed  bill  of  their  costs,  the  largest  item  of  which 
was  $1,800,  the  sum  “fixed”  by  the  statute.  The  plaintiffs  did  not  set 
out  in  the  bill  details  of  the  services  to  which  this  item  was  appli- 
cable, but  merely  stated  that  it  was  “settled  by  agreement  between  the 
parties  and  fixed  by  statute,”  and  “by  the  said  statute  directed  to  be 
<paid”  by  the  corporation  to  the  defendant.  There  was  no  written  agree- 
ment between  the  plaintiffs  and  the  defendant.  The  other  items  in  the 
hill  were  trifling  in  amount,  and  the  services  to  which  they  referred 
were  detailed.  After  the  expiry  of  a month  from  the  delivery  of  the 
bill,  the  plaintiffs  brought  this  action  to  recover  the  amount  thereof: — 

Held,  that  the  statute  had  not  the  effect  of  fixing  the  amount  of  the  costs 
as  between  the  plaintiffs  and  the  defendant,  but  fixed  it  only  as  between 
the  defendant  and  the.  corporation ; the  statute  contained  nothing  which 
would  prevent  the  plaintiffs  from  recovering  from  the  defendant  a sum 
in  excess  of  $1,800,  if  their  costs  amounted  to  more;  and  nothing  to 
prevent  the  defendant  from  .shewing  that  their  costs  amounted  to  less. 

Held,  therefore,  that  the  plaintiffs  were  not  entitled  to  bring  an  action  with- 
out previously  delivering  a proper  bill. 

Per  Meredith,  lO.J.O. : — 'The  direction  of  the  statute  could  have  no  differ- 
ent operation  from  that  which  a similar  direction  embodied  in  a judg- 
ment of  a 'Court  would  have. 

Per  Hodgixs,  J.A. : — 'The  provisions  of  the  statute  were  not  exactly  analo- 
gous to  a direction  contained  in  a judgment  of  a 'Court:  Metropolitan 
District  R.W.  Co.  V.  Sharpe  (1880),  5 App.  Cas.  425. 

Per  Magee,  J.A. : — The  amount  not  having  been  settled  by  the  Legislature 
as  between  the  plaintiffs  and  the  defendant,  the  special  Act  could  not 
take  the  place  of  a written  agreement  between  them  as  to  a fixed  amount 
for  remuneration. 

Held,  also,  as  to  the  item  of  $il ,800,  that  the  bill  delivered  was  not  a bill 
of  the  fees,  charges,  and  disbursements  of  the  plaintiffs,  as  solicitors, 
within  the  meaning  of  sec.  34  of  the  Solicitors  Act,  2 Geo.  V.  ch.  28. 

Review  of  the  authorities. 

Jarvis  v.  Great  Western  R.W.  Co.  (1889),  8 C.P.  280,  Drew  V.  Clifford 
(1825),  2 iC.  & P.  69,  and  Cobbett  v.  Wood,  [1908]  1 K.B.  590,  [1908] 

2 K.B.  420,  specially  referred  to. 

Williams  v.  Griffith  (1840),  6 M.  & W.  32,  distinguished. 

Held,  also,  that  the  bill  delivered,  though  insufficient  as  to  the  main  item, 
should  be  treated,  as  regards  the  other  items,  as  a bill  within  the  mean- 
ing of  the  Act;  and  that  the  plaintiffs  were  entitled  to  judgment  for 
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the  amount  of  those  items,  $84j68,  with  costs  on  the  Division  'Court 

1912 

scale,  subject  to  the  usual  set-off  in  favour  of  the  defendant. 
Judgment  of  Lennox,  J.,  varied. 

Gundy 

IK 

Johnston. 

Action  'by  solicitors  to  recover  from  one  who  had  been  their 
client  certain  sums  for  costs. 

October  9,  1912.  The  action  was  tried  before  Lennox,  J., 
without  a jury,  at  Chatham. 

M.  Wilson,  K.C.,  for  the  plaintiffs. 

M.  Houston  and  A.  Clark,  for  the  defendant. 

October  16,  1912.  Lennox,  J. : — The  plaintiffs  sue  for  the 
recovery  of  solicitor  and  counsel  fees.  They  delivered  a signed 
bill  of  costs  on  the  8th  May  last,  the  principal  item  of  which  was 
set  out  as  follows: — 

“1912,  April  15.  Solicitor  and  client  costs  in  litigation  over 
by-law  No.  17  of  1910  of  the  Township  of  Tilbury  East,  con- 
cerning the  Forbes  drainage  works,  both  in  the  High  Court 
and  in  the  Court  of  Appeal,  as  settled  by  agreement  between 
the  parties  and  fixed  by  statute  of  the  Province  of  Ontario, 
passed  on  or  about  April  15,  1912,  which  costs,  as  settled  and 
fixed  as  aforesaid,  were  by  the  said  statute  directed  to  be  paid 

by  the  Township  of  Tilbury  East  to  you  *.  .$1,800.00.” 

There  were  other  items  amounting  to 84.68 

1,884.68 

Payments  on  account  are  admitted,  amounting  to  575.00 

The  plaintiffs  claim  to  recover  a balance  of..  $1,309.68, 
with  interest  from  the  time  the  Act  was  assented  to,  the 
16th  April,  1912. 

The  retainer  of  the  plaintiffs  is  not  disputed,  nor  their  right 
of  lien  upon  the  money  payable  by  the  Township  of  Tilbury 
East;  but,  as  far  back  as  May  last,  at  all  events,  the  defendant 
demanded  and  insisted  upon  the  delivery  of  an  itemised  bill. 

A letter  of  the  8th  May  to  the  plaintiffs,  from  the  solicitors 
then  acting  for  the  defendant,  defined  the  attitude  of  the  de- 
fendant in  this  way:  “The  bill  that  you  gave  us  this  morning 
is  not  a detailed  bill,  and  we  require  a detailed  bill  from  begin- 
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ning  to  end,  so  that  we  can  have  it  taxed.  If  you  refuse  to  Lennox,  j. 

deliver  your  bill,  we  shall  be  obliged  to  make  an  application  1912 

for  an  order  in  the  usual  way,  under  the  Rules.  If  you  will  ' ‘ 

Gundy 

read  the  statute,  you  will  see  that  Mr.  Johnston  gets  the  $1,800,  v. 
and  not  you.  We  again  say  that  we  do  not  deny  your  lien,  and  Johnston 
our  client  is  ready  and  willing  to  pay  you  whatever  you  are  en- 
titled to,  as  soon  as  the  bill  is  taxed. 

There  are  some  minor  matters;  but,  as  indicated  in  the 
letter  quoted  from,  the  substantial  question  is  this:  is  the  de- 
fendant concluded  by  the  provisions  of  the  private  Act  re- 
ferred to,  or  is  he  entitled  to  the  delivery  of  a bill  of  costs  shew- 
ing how  the  $1,800  is  made  up,  and  to  an  opportunity  for  tax- 
ation, before  being  called  upon  for  payment? 

Section  34  of  the  Solicitors  Act,  R.S.O.  1897,  eh.  174,  pro- 
vides that  no  action  shall  be  brought  until  one  month  has 
elapsed  after  delivery  of  a bill.  The  section  of  the  statute  re- 
ferred to  in  the  plaintiffs’  bill  of  costs — 2 Geo.  V.  ch.  125— is 
sec.  6:  “The  Township  shall  pay  to  the  plaintiff,  James  John- 
ston, his  costs,  as  between  solicitor  and  client,  in  the  litigation 
over  the  said  by-law,  both  in  the  High  Court  and  in  the  Court 
of  Appeal,  and  such  costs  are  hereby  fixed  at  eighteen  hundred 
dollars.” 

The  plaintiffs  submit  that  the  private  Act  supersedes  the 
ordinary  right  of  the  client  to  have  a bill  delivered,  and  an  op- 
portunity for  taxation,  before  being  called  upon  to  pay;  and 
that  it  finally  fixes  the  costs  in  this  case  at  $1,800,  not  only  as 
between  the  Township  of  Tilbury  East  and  the  defendant,  but 
between  the  defendant  and  the  plaintiffs  as  well. 

I am  unable  to  accede  to  this  proposition.  It  is  true  that  “a 
statute  is  the  will  of  the  Legislature,”  and  that  the  will  of  the 
Legislature,  acting  intra  vires , whether  reasonable  or  unreason- 
able, just  or  unjust,  is  supreme.  If  this  enactment  is  to  shut  out 
all  right  of  information  and  inquiry,  it  is  glaringly  unjust  to 
the  defendant;  but,  if  it  is  clearly  the  legislative  will,  there  is 
no  redress  except  by  its  repeal:  Maxwell  on  Statutes,  4th  ed., 
p.  5.  But  the  presumption  is,  that  the  Legislature  intended 
what  is  fair,  reasonable,  convenient,  and  just;  and,  if  the  langu- 
age is  capable  of  two  interpretations,  that  which  avoids  an  in- 
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justice  is  to  be  adopted : Maxwell,  pp.  285,  299,  300.  It  is  not 
to  be  presumed  that  the  Legislature  intended  to  confiscate  the 
property  or  encroach  upon  the  rights  of  any  one;  and,  if  such 
be  its  intention,  it  will  manifest  it  plainly,  if  not  in  express 
words,  at  least  by  clear  implication  and  beyond  reasonable 
doubt:  Western  Counties  R.W.  Co.  v.  Windsor  and  Annapolis 
R.W.  Co.  (1882),  7 App.  Gas.  178,  at  p.  188;  Commissioner  of 
Public  Works  ( Cape  Colony)  v. Logan,  [1903]  A.C.  355. 

In  construing  a statute  and  ascertaining  the  intention  of  the 
Legislature,  the  preamble,  context,  history,  and  object  of  the 
enactment  is  to  be  taken  into  account : Maxwell,  pp.  37,  78.  It 
is  to  be  presumed  that  the  Legislature  did  not  intend  to  inter- 
fere with  the  existing  law  beyond  what  it  declares  or  beyond 
the  immediate  scope  and  object  of  the  statute : Maxwell,  p.  152. 

The  services  in  respect  of  which  the  $1,800  is  claimed  were 
services  in  connection  with  the  defendant’s  opposition  to  a 
drainage  by-law  of  the  Township  of  Tilbury  East,  No.  17.  The 
judgment  of  the  Drainage  Referee  was  against  the  defendant, 
with  costs,  and  against  all  the  other  appellants.  The  defend- 
ant alone  appealed,  and  he  succeeded  in  the  Court  of  Appeal 
in  quashing  the  by-law,  with  costs  against  the  township : Re 
Johnston  and  Township  of  Tilbury  East  (1911),  25  O.L.R.  242. 
This  relieved  him  of  assessment  in  respect  of  the  drainage  works. 

What,  then,  was  the  object  of  the  private  Act?  The  object 
was  the  relief  of  the  Township  of  Tilbury.  The  municipal 
council  had  diverted  the  general  funds  of  the  township  to  pro- 
vide moneys  for  which  only  the  ratepayers  of  the  drainage  area 
should  be  liable;  and  the  object  was  to  enable  the  council  to 
recoup  the  township. 

The  defendant  occupied  a position  of  exceptional  advantage. 
He  was  free  from  the  by-law,  free  from  taxation;  and  the  town- 
ship was  liable  for  his  costs.  He  was  not  seeking  legislation; 
he  was  opposed  to  legislation.  He  engaged  the  plaintiffs,  and 
specifically  he  engaged  Mr.  Gundy,  of  the  plaintiffs’  firm,  to 
prevent  legislation ; or,  failing  in  this,  to  see  to  it  that  the  relief 
granted  to  the  township  did  not  invade  or  impair  the  defend- 
ant’s rights. 

There  was  no  suggestion  of  interference  in  any  way  what- 
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ever  with  the  contractual  or  statutory  relations  existing  between 
the  plaintiff  and  the  defendant.  Such  a thing  was  not  contem- 
plated by  the  parties  to  this  action,  was  not  within  the  purview 
of  the  relief  sought  by  the  municipality,  and  could  not  be  in  the 
contemplation  of  the  Legislature. 

The  defendant  was  physically  unable  to  come  to  Toronto. 
He  sent  his  son  Thomas  to  supplement  the  efforts  of  his  lawyers 
or  to  assist  them.  The  son  was  a special  agent,  with'  powers 
limited  within  the  scope  of  his  instructions.  He  had  no  power 
whatever  to  vary  in  any  way  the  relations  between  the  parties 
to  this  suit,  much  less  to  sweep  away  this  beneficent  statutory 
condition  precedent  to  the  recovery  of  costs;  and  be  did  not 
profess  and  was  not  asked  to  do  so. 

It  was  the  manifest  and  absolutely  imperative  duty  of  Mr. 
G-undy,  acting  there  in  the  absence  of  the  defendant,  not  only 
to  safeguard  his  client’s  interests  against  the  municipality,  but 
sedulously  to  guard  him  against  any  collateral  embarrassment, 
inconvenience,  or  loss  prising  from  careless  or  slovenly  drafting ; 
and,  a fortiori , of  course,  absolutely  to  refuse  an  advantage  to 
himself  or  his  partners  at  the  expense  of  his  client.  It  would 
indeed  be  an  extraordinary  thing  if,  while  representing  the  de- 
fendant as  solicitors  and  counsel,  and  bound  to  protect  him,  the 
plaintiff  could,  by  a side-wind  and  by  doubtful  implication, 
legislate  themselves  out  of  a long-established  legislative  dis- 
ability— the  inability  to  sue  until  a signed  bill  had  been  de- 
livered; and  I would  certainly  think  it  unfortunate  if,  notwith- 
standing the  limited  scope  and  object  of  the  Act,  the  clearness  of 
the  language  employed  compelled  me  to  give  effect  to  the  plain- 
tiffs’ contention.  But  it  does  not.  On  the  contrary,  I am  clearly 
of  the  opinion  that  the  Legislature  never  intended  to  do  more, 
and,  upon  a proper  construction  of  the  language,  does  not  do 
more,  than:  (a)  provide  for  the  payment  to  the  defendant  of 
the  defendant’s  costs  as  between  solicitor  and  client;  and  (5) 
determine  that,  as  between  these  parties,  and  only  as  between 
these  parties,  the  sum  which  the  Legislature  will  compel  the 
municipality  to  pay  and  the  defendant  to  accept,  is  to  be  $1,800. 

A statutory  contract,  in  fact,  was  made  between  these 
parties — the  only  parties  before  the  Legislature.  The  solicitors 
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were  not  acting  for  themselves;  they  were  there  to  represent 
the  defendant,  and  the  defendant  alone.  They  had  no  personal 
interest  in  the  matter  whatever.  The  money,  when  paid,  is  the 
money  of  the  client ; and,  if  paid  to  the  solicitors,  they  receive  it 
as  trustees  and  agents  of  the  client:  Re  Solicitor  (1910),  21 
O.L.R.  255,  affirmed  in  appeal  (191.0),  22  O.L.R.  30. 

But  there  was  no  agreement  at  all  between  the  plaintiffs  and 
defendant  for  the  Legislature  to  confirm;  and,  in  fact,  there 
could  be  no  binding  executory  agreement  between  them  before 
the  delivery  of  a bill  in  conformity  with  the  statute : In  re 
Baiflis,  [1896]  2 Ch.  107 ; and  with  this  decision  Belcourt  v. 
Crain  (1910),  22  O.L.R.  591,  and  the  English  cases  there  re- 
ferred to,  do  not  conflict,  nor  do  any  of  them  relax  the  vigilance 
with  which  the  'Courts  have  been  accustomed  to  guard  the  client ’s 
rights  concerning  taxation.  On  this  latter  head,  Re  Solicitor 
(1907),  14  O.L.R.  464,  and  Re  Mowat  (1896),  17  P.R.  180,  may 
also  be  referred  to. 

It  is,  perhaps,  right  to  add  that  my  reference  to  the  duty 
of  a solicitor  is  not  to  be  taken  as  an  indirect  reflection  upon  the 
conduct  of  Mr.  Gundy;  it  was  made  merely  for  the  purpose  of 
defining  how  I should  approach  the  interpretation  of  the  private 
Act  in  question.  On  the  contrary,  I formed  the  opinion  that 
Mr.  Gundy  acted  throughout  the  legislative  proceedings  with 
the  utmost  good  faith,  and  with  skill  and  judgment. 

In  my  opinion,  the  action  cannot  be  maintained. 

I have  not  referred  to  the  other  items  of  the  bill ; but,  with 
the  exception  of  4 ‘costs  re  Hickey”  $5,  all  the  charges  relate 
to  this  drainage  matter,  and  are  all  included  in  the  same  will. 
In  any  event,  they  constitute  one  cause  of  action,  and  the  plain- 
tiffs could  have  judgment  upon  them  separately  only  if  they 
were  prepared  to  abandon  their  other  claim.  I may  say,  too, 
in  view  of  the  possibility  of  an  appeal,  that,  if  I were  giving 
judgment  upon  these  items  alone,  it  would  be  without  costs,  as 
the  litigation  arose  in  reference  to  the  $1,800  item  alone. 

The  action,  then,  will  be  dismissed;  and,  the  parties  each 
standing  upon  what  they  assumed  to  be  their  legal  rights,  it  will 
be  dismissed  with  costs. 

The  plaintiffs  will  have  the  right  reserved  to  -them  of  suing 
again.  I trust,  however,  that  further  litigation  may  be  avoided. 
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The  plaintiffs  appealed  to  the  Appellate  Division  of  the  App.  Div. 
Supreme  Court  of  Ontario  from  the  judgment  of  Lennox,  J.  1918 

Gundy 

January  15,  1913.  The  appeal  was  heard  by  Meredith,  t v- 

Johnston. 

C.J.O.,  Maclaren,  Magee,  and  Hodgins,  JJ.A. 

J/.  Wilson,  K.C.,  for  the  plaintiffs.  The  plaintiffs,  on  be- 
half of  the  defendant,  opposed  the  passing  of  the  bill  to  con- 
firm the  by-law;  but  the  bill  was  finally  passed,  with  certain 
modifications,  and  became  an  Act  of  the  Province  of  Ontario, 

2 Geo.  V.  ch.  125.  One  of  the  amendments  made  to  the  bill  be- 
fore it  became  law  provided  that  the  Township  of  Tilbury  East 
(instead  of  paying  to  the  defendant  his  party  and  party  costs) 
should  pay  the  defendant  his  costs  as  between  solicitor  and 
client.  The  Township  of  Tilbury  East  thus  having  become  par- 
ties primarily  interested  in  the  amount  of  these  solicitor  and 
client  costs,  a bill  of  these  costs  was  delivered  by  the  plaintiffs 
to  the  solicitor  for  the  township,  and,  by  agreement  between  the 
parties,  submitted  to  a special  committee  of  the  Legislature  for 
taxation  and  to  fix  the 'amount  of  these  costs,  which  were  fixed 
by  the  committee,  and  the  amount  so  fixed  was  mentioned  in  and 
made  payable  by  the  Act.  The  Legislature  refused  to 
allow  the  defendant  anything  beyond  his  solicitor  and  client 
costs  on  the  passing  of  tfie  Act:  and  it  would  be  mani- 
festly unfair  and  contrary  to  established  practice  and  a 
fraud  on  the  Legislature  if,  after  the  amount  of  the 
solicitor  and  client  costs  had  been  fixed  as  between  the 
defendant  and  the  party  liable  to  pay  them  to  him,  the  defend- 
ant should  afterwards  be  permitted  to  pay  his  solicitors  a 
smaller  amount,  and  retain  the  balance  for  his  own  use.  The 
amount  of  the  solicitor  and  client  costs,  having  been  fixed  by  the 
Legislature,  was  thereby  finally  adjudicated  upon  and  became 
payable;  and  the  enactment  that  “such  costs  are  hereby  fixed 
at  eighteen  hundred  dollars  ” was  and  is  binding  and  conclu- 
sive upon  all  persons  whomsoever;  and  that  amount  became 
payable,  not  as  made  up  of  taxable  items,  but  as  a fixed  amount 
under  the  Act.  If  the  plaintiffs  had  sued  for  items  of  solicitor 
and  client  costs  amounting  to  a sum  in  excess  of  $1,800,  the 
defendant  could,  under  the  Act,  have  resisted  payment  of  any 
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amount  over  $1,800 ; and  the  Act  is  equally  effective  to  make  the 
defendant  liable  up  to  $1,800.  Section  6 of  the  Act  fixes  the 
amount  of  the  costs,  not  only  as  between  the  township  and  the 
defendant,  but  as  between  the  plaintiffs  and  the  defendant.  At 
any  rate,  the  plaintiffs,  having  delivered  a bill  of  costs  more  than 
one  month  previous  to  action  begun,  are  entitled  to  recover  the 
amount  shewn  by  the  bill  to  be  payable.  No  answer  whatever 
has  been  given  to  the  other  items  of  the  bill,  and  no  taxation  of 
them  has  been  demanded.  It  was  open  to  the  defendant  to 
obtain  an  order  for  taxation  during  the  month  after  the  bill 
of  costs  was  rendered,  or  even  pending  the  action.  If  such  an 
order  had  been  obtained  prior  to  action,  the  plaintiffs  could 
not  commence  any  action  in  respect  to  the  matters  referred: 
Con.  Rule  1185:  the  Solicitors  Act,  2 Geo.  V.  eh.  28,  sec.  38; 
Brock  v.  Bond  (1846),  3 IJ.C.R.  349:  Armour  v.  Kilmer  (1897), 
28  O.R.  618:  Paradis  v.  Bosse  (1892),  21  S.C.R.  419;  Regina 
v.  McLeod , Tn  re  Miller  v.  McLeod  (1853),  10  U.C.R  588;  Bel- 
court  v.  Crain , 22  O.L.R.  591. 

M,  Hoiiston , for  the  defendant.  The  judgment  of  the 
learned  trial  Judge  is  right,  and  should  be  upheld,  for  the 
reasons  advan^d  by  him.  The  plaintiffs  were  employed  to  go 
to  Toronto  and  look  after  the  defendant’s  interests,  not  their 
own.  If  their  present  contention  be  correct,  they  were  merely 
acting  in  their  own  interests,  although  the  defendant  was  liable 
to  pay  them,  and  had  employed  them  to  go  to  Toronto.  To  allow 
that  would  establish  a dangerous  precedent;  it  never  was  in- 
tended by  the  statute.  If  the  judgment  is  not  upheld,  a great 
injustice  will  be  done  to  the  defendant,  as  he  will  be  liable  for 
other  moneys  not  provided  for  in  the  statute ; and  the  intention 
of  the  statute  was  to  give  the  defendant  the  $1,800,  out  of 
which  he  would  pay  the  plaintiffs  their  legitimate  costs,  and 
would  pay  other  legitimate  costs,  and  would  have  other  moneys 
for  the  payment  of  which  he  was  liable  in  connection  with  the 
litigation  and  opposing  the  bill,  which  was  really  the  meaning 
of  and  the  intention  of  the  statute  ; and  the  money  in  the  hands 
of  the  Township  of  Tilbury  East  is  his  money,  and  not  the 
plaintiffs’  money.  The  plaintiffs  are  not  parties  to  the  stat- 
ute, and  are  not  affected,  either  beneficially  or  otherwise,  by 
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the  statute:  Maxwell  on  Statutes,  4th  ed.,  pp.  37,  78,  152,  285, 
299;  Western  Counties  B.W.  Co.  v.  Windsor  and  Annapolis  B. 
W.  Co.  (1882),  7 App.  Cas.  178,  at  p.  188;  Commissioner  of 
Public  Works  ( Cape  Colony ) v.  Logan,  [1903']  A.O.  355;  Be 
Solicitor,  21  O.L.R.  255,  257,  22  O.L.R.  30;  Be  Solicitor  (1912), 
3 O.W.N.  1132;  Be  Solicitor,  14  O.L.R.  464;  Be  Mowat,  17  P.R. 
180.  As  to  the  small  bill  of  costs,  others  are  liable  as  well  as  the 
defendant,  whose  names  are  not  shewn  on  the  bill  as  rendered, 
and  this  bill  could  not  be  properly  taxed  without  the  names  of 
the  others  liable  being  known  and  set  out  in  the  bill ; and  a part 
of  this  bill  is  for  work  done  by  the  plaintiffs  in  order  to  collect 
from  the  Township  of  Tilbury  East  ftie  $1,800,  and 'against  the 
interest  of  the  defendant ; and  the  work  was  done  for  the  benefit 
of  the  plaintiffs,  and  not  for  the  benefit  of  the  defendant:  Be 
Cameron  and  Lee  (1898),  18  P.R.  176;  In  re  Allen,  Davies  v. 
Chatwood  (4879),  11  Oh.  D.  244.  The  defendant  is  willing  to 
pay  the  plaintiffs  any  amount  which  may  justly  be  due,  and  has 
offered  to  do  so,  and  has  urged  the  plaintiffs  to  deliver  a proper 
bill  of  costs,  so  that  he  will  be  able  to  know  how  much  he  should 
pay  them. 

Wilson,  in  reply. 

February  10,  1913.  Meredith,  C.J.O. : — This  is  an  appeal 
by  the  plaintiffs,  from  the  judgment  of  Lennox,  J.,  dated  the 
15th  October,  1912,  after  the  trial  before  him,  sitting  without  a 
jury,  at  Chatham,  on  the  9th  of  the  same  month,  by  which  the 
plaintiffs’  action  was  dismissed,  with  “the  right  to  bring  an- 
other action  in  respect  to  their  claim  or  claims  for  costs  against 
the  defendant.  ’ ’ 

The  appellants  are  a firm  of  solicitors,  who  were  employed 
by  and  acted  for  the  respondent  and  certain  other  persons  as 
their  solicitors  in  certain  proceedings  before  the  Drainage 
Referee,  and  for  the  respondent  only  before  this  Court  on  an 
appeal  from  the  Referee,  which  resulted  in  a by-law  passed  by 
the  Council  of  the  Township  of  Tilbury  East,  under  the  Drain- 
age Act,  being  quashed  with  costs. 

After  the  decision  of  this  Court  on  the  appeal,  the  corpora- 
tion of  the  township  applied  to  the  Legislature  for  an  Act  con- 
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firming  the  by-law,  and  the  application  was  opposed  by  the  re- 
spondent, who  was  represented  before  the  Private  Bills  Com- 
mittee. 

The  application  resulted  in  the  passing  of  the  Act  2 Geo. 
V.  ch.  125,  which  confirmed  the  by-law,  and,  by  its  sixth  sec- 
tion, provided  that  “the  township  shall  pay  to  the  plaintiff, 
James  Johnston,  his  costs,  as  between  solicitor  and  client,  in 
the  litigation  over  the  said  by-law,  both  in  the  High  Court  and 
in  the  Court  of  Appeal,  and  such  costs  are  hereby  fixed  at 
eighteen  hundred  dollars.” 

The  action  is  brought  to  recover  the  costs  in  respect  of  the 
matters  mentioned  in  the  section  payable  by  the  respondent  to 
the  appellants  and  some  other  small  sums  claimed  for  costs  in 
other  matters. 

The  'appellants’  contention  is,  that  sec.  6 fixes  the  amount 
of  the  costs,  not  only  as  between  the  corporation  of  the  town- 
ship and  the  respondent,  but  also  as  between  him  and  them; 
and  that,  if  that  contention  cannot  prevail,  having  delivered  a 
bill  of  their  costs  more  than  one  month  before  the  commencement 
of  the  action,  they  are  entitled  to  recover  the  amount  shewn  by 
the  bill  to  be  payable. 

The  bill  which  was  delivered,  so  far  as  it  is  material  to  the 
present  inquiry,  contains  one  item,  which  is  as  follows . 

“1912,  April  15.  Solicitor  and  client  costs  in  litigation  over 
by-law  No.  17  of  1910  of  the  Township  of  Tilbury  East,  con- 
cerning the  Forbes  drainage  works,  both  in  the  High  Court 
and  in  the  Court  of  Appeal,  as  settled  by  agreement  between 
the  parties  and  fixed  by  statute  of  the  Province*  of  Ontario, 
passed  on  or  about  April  15,  1912,  which  costs,  as  settled  and 
fixed  as  aforesaid,  were  by  the  said  statute  directed  to  be  paid 
by  the  Township  of  Tilbury  East  to  you $1,800.00.” 

The  learned  trial  Judge  was  of  opinion  that  neither  conten- 
tion was  well-founded;  and  in  that  I agree. 

Section  6 of  the  special  Act  does  not — in  terms,  at  all  events 
— purport  to  do  more  than  fix  the  amount  of  the  costs  with 
which  it  deals  as  between  the  township  and  the  respondent,  and 
I see  no  reason  why  the  direction  which  it  contains  should  have 
any  different  operation  from  that  which  a similar  direction  em- 
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bodied  in  a judgment  of  a Court  would  have,  and  it  could  not 
be  seriously  contended  that  such  a direction  would  fix  the 
amount  of  the  costs  as  between  the  person  to  whom  they  were 
to  be  paid  and  his  solicitor. 

In  Jarvis  v.  Great  Western  R.W.  Co.  (1859),  8 C.P.  280, 
Draper,  C.J.,  said  (p.  288)  : “The  form  of  judgment  shews  that 
in  law  the  costs  are  treated  as  belonging  to  the  client;  they  are 
adjudged  to  him.  An  execution  for  them  must  be  in  his  name. 
The  statutes  23  Hen.  VIII.  and  4 Jac.  I.  give  them  to  defend- 
ants/’ and  it  was  on  that  ground  that  it  was  held  in  that  case 
that,  inasmuch  as,  'by  the  arrangement  between  the  defendants 
and  their  attorney,  he  was  not  entitled  to  look  to  them  for  costs 
incurred  in  litigation,  they  were  not  entitled  to  tax  costs  against 
the  defendants,  although  costs  were  awarded  to  them  by  the 
judgment. 

In  Drew  v.  Clifford  (1825),  2 C.  & P.  69,  an  action  had 
been  brought  by  the  defendant  against  one  Austin,  and  judg- 
ment recovered  against  fiim  with  costs,  which  were  taxed  at 
£51.13.0,  and  a bill  was  delivered  by  the  attorney  for  the  plain- 
tiff, which  contained  only  the  following  particulars:  “Austin 
v.  Clifford.  An  action  having  been  brought,  and  judgment  ob- 
tained, the  costs  of  the  action  were  taxed  at  £51. 13s.”  And  it 
was  held  by  Abbott,  C.J.,  that  the  plaintiffs  could  not  recover 
that  sum,  and  he  added : “ A bill  must  be  delivered  with  items, 
if  for  no  other  purpose,  at  least  to  shew  that  the  party  is  not 
charged  for  the  same  thing  twice  over.” 

If  the  contention  of  the  appellants  is  well-founded,  no  bill 
was  necessary  in  that  case,  as  the  amount  had  been  fixed  by  the 
judgment  against  Austin. 

There  is,  as  I have  said,  nothing  in  sec.  6 to  indicate  that  the 
Legislature  intended  to  fix  the  amount  of  the  costs  otherwise 
than  as  between  the  township  and  the  respondent;  and  it  con- 
tains nothing  which  would  prevent  the  appellants  from  re- 
covering from  the  respondent  a sum  in  excess  of  $1,800,  if 
their  costs  between  solicitor  and  client  amounted  to  more. 

There  remains  to  be  considered  the  question  whether  the  bill 
delivered  was  a bill  of  the  fees,  charges,  and  disbursements, 
within  the  meaning  of  sec.  34  of  the  Act  respecting  Solicitors, 
2 Geo.  V.  ch.  28. 
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That  it  was  not,  is  shewn  by  Drew  v.  Clifford,  already  re- 
ferred to,  and  by  Philby  v.  Hazle  (1860),  29  L.J.  C.P.  370. 
These  cases  were  decided  upon  6 & 7 Viet.-  ch.  73,  sec.  37,  the 
provisions  of  which  are  substantially  .the  same  as  those  of  secs. 
34  to  36,  inclusive,  of  the  Ontario  Act;  and  it  is  clear,  therefore, 
that  the  action,  so  far  as  it  is  an  action  for  the  recovery  of  the 
fees,  charges,  and  disbursements  of  the  appellants  in  the  litiga- 
tion to  which  sec.  6 refers,  is  not  maintainable. 

Williams  v.  Griffith  (1840),  6 M.  & W.  32,  has  no  applica- 
tion. In  order  to  understand  the  question  that  arose  and  the 
point  that  was  decided  in  that  case,  it  is  necessary  to  refer  to 
some  of  the  provisions  of  2 Geo.  II.  ch.  23,  which  was  super- 
seded by  6 & 7 Viet.  ch.  73,  already  referred  to.  Section  23  of 
the  earlier  Act,  after  making  provision  that  no  attorney  ... 
should  commence  or  maintain  an  action  or  suit  for  the  recovery 
of  any  fees,  charges,  or  disbursements,  at  law  or  in  equity,  until 
the  expiration  of  one  month  or  more  after  he  should  have 
delivered  to  the  party  to  be  charged  therewith  ...  a bill 
of  such  fees,  charges,  or  disbursements  . . . made  provision 

for  an  order  being  made  to  refer  the  bill  for  taxation,  upon  the 
submission  of  the  party  chargeable  with  the  bill  . . .to  pay 

the  whole  sum  that  upon  taxation  should  appear  to  be  due  to 
the  attorney.  The  action  was  upon  an  attorneys  bill;  and,  after 
declaration  and  before  plea  entered,  the  defendant  applied  for  an 
order  to  refer  the  bill  for  taxation  without  his  being  required  to 
enter  into  the  usual  undertaking,  i.e.,  the  undertaking  to  pay 
the  amount  of  the  bill  as  taxed.  It  was  contended  on  the  part 
of  the  plaintiff  that  the  reference  ought  not  to  be  made  without 
the  undertaking  being  given;  and  what  was  decided  by  the 
Court  was,  that,  where  a bill  contains  taxable  items,  there 
was  authority,  after  action  brought,  on  the  application  of  the 
client,  to  refer  it  for  taxation  without  requiring  an  admission 
of  liability  on  the  bill  or  calling  upon  the  defendant  to  abandon 
any  defence  which  he  might  have  , at  nisi  prius;  and  it  was 
pointed  out  that  it  would  be  a hardship  on  the  defendant  if  it 
were  otherwise,  because,  according  to  the  practice  at  nisi  prius, 
he  would  be  precluded  from  disputing  the  items  of  the  bill 
there. 
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In  the  case  of  Watson  v.  Poston  (T832),  2 Or.  & J.  370,  re- 
ferred to  in  Williams  v.  Griffith , it  had  been  decided  that  in  an 
action  on  an  attorney’s  bill  against  two  defendants,  on  the  appli- 
cation of  one  of  them  an  order  might  be  made  for  the  taxation  of 
the  bill  without  requiring  from  the  applicant  or  his  attorney  an 
undertaking  to  pay  the  costs  which  should  be  taxed ; and  Lord 
Lyndhurst,  C.B.,  pointed  out  that  the  order  was  not  made  in 
pursuance  of  the  Act  (2  Geo.  II.  ch.  23,  sec.  23),  but  under  the 
jurisdiction  which  the  Court  had  at  common  law. 

It  was  not  until  6 & 7 Viet.  eh.  73  was  passed  that  there  was 
any  authority  in  the  Court  to  refer  an  attorney’s  bill  for  tax- 
ation on  the  application  of  the  attorney ; but,  by  sec.  37  of  that 
Act,  it  was  provided  that  such  a reference  might  be  made, 
either  upon  the  application  of  the  attorney  or  his  executor,  ad- 
ministrator, or  assignee,  ivhose  bill  had  been  delivered  within 
the  month,  “with  such  directions  and  subject  to  such  condi- 
tions as  the  Court  or  Judge  making  such  reference  should  think 
proper;”  and,  by  sec.  43,'  it  was  provided  that  payment  of  the 
amount  certified  to  be  due  and  directed  to  be  paid  on  the  taxation 
might  be  enforced  according  to  the  course  of  the  Court  in  which 
the  reference  should  be  made ; and,  where  the  reference  was  made 
by  a Court  of  common  law,  authority  was  given  to  the  Court  or 
Judge  to  order  judgment  to  be  entered  up  for  the  amount  with 
costs,  unless  the  retainer  were  disputed. 

The  provisions  of  the  Solicitors  Act  of  this  Province  which 
are  relevant  to  the  present  inquiry  are  practically  the  same  as 
those  of  the  English  Act  6 & 7 Viet.  ch.  73,  which  deal  with  the 
same  matters;  secs.  34  to  37,  inclusive,  of  the  Ontario  Act,  be- 
ing, with  some  verbal  changes,  substantially  a reproduction  of 
sec.  37  of  the  English  Act,  except  that  under  that  Act,  if  the 
costs  as  taxed  are  less  by  one-sixth  than  the  bill  delivered,  the 
costs  of  the  reference  are  to  be  paid  by  the  attorney,  or,  if  not 
less  by  one-sixth,  by  the  party  chargeable,  while  under  the  On- 
tario Act  the  costs  of  the  reference  are  in  the  discretion  of  the 
'Court  or  Judge  or  of  the  Taxing  Officer,  subject  to  appeal. 

It  is  clear  from  the  provisions  of  these  Acts  to  which  I 
have  referred  that  it  is  only  when  a bill  has  been  delivered  in 
accordance  with  the  Act  that  the  order  for  reference  to  taxation 
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can  be  made,  on  the  application  of  the  solicitor;  though,  where 
a bill  has  not  been  delivered,  the  Court  or  Judge  may  order  the 
delivery  of  a bill,  and  when  the  bill  is  delivered  an  order  may 
be  made  to  refer  it  for  taxation;  and  it  would  indeed  be  anom- 
alous if  a solicitor,  who  could  not  maintain  an  action  for  his 
costs  because  a sufficient  bill  had  not  been  delivered,  should  be  in 
a position  to  obtain  an  order  for  the  taxation  of  the  insufficient 
bill  with  the  right  to  issue  execution  for  the  amount  found  due 
to  him  on  taxation. 

Besides  the  item  of  $1,800,  there  were  in  the  bill  delivered 
items,  sufficiently  stated,  amounting  to  $84.68,  and  the  respond- 
ents are  entitled  to  recover  these  items,  unless  the  bill  delivered, 
being  insufficient  as  to  the  main  item,  is  to  be  treated  as  not 
being  a bill  within  the  meaning  of  the  Act. 

There  was  in  England  a conflict  of  authority  on  the  question 
whether,  where  the  bill  contained  items  not  properly  stated  and 
items  which  were  properly  stated,  the  attorney  could  recover  in 
an  action  for  any  part  of  the  bill — the  Courts  of  Queen’s  Bench 
and  Common  Pleas  holding  that  he  could,  and  the  Court  of 
Exchequer  that  he  could  not:  Haigh  v.  Cusey  (1857),  26  L.J. 
Q.B.  217,  where  the  conflicting  decisions  are  referred  to;  Pil- 
grim v.  Hirchfelt  (1863),  9 L.T.N.S.  288. 

I think  that  we  should  follow  the  rule  in  the  Court  of 
Queen ’s  Bench ; and  that,  if  the  appellants  so  desire,  they  should 
have  judgment  for  the  $84.68,  but  in  that  case  the  judgment 
should  be  with  costs  on  the  Division  Court  scale,  with  the  right 
to  the  respondent  to  set  off  the  difference  between  his  taxable 
costs  on  the  Division  Court  scale  and  his  costs  on  the  High 
Court  scale,  and  to  reeovft  the  excess  of  the  latter  over  the 
former,  and  that  the  appellants  should  pay  the  costs  of  the  ap- 
peal to  this  Court. 

If  the  appellants  do  not  desire  to  have  judgment  for  the 
$84.68  on  these  terms,  the  appeal  should  be  dismissed  with 
costs. 

Maclaren,  J.A.,  concurred. 

Magee,  J.A. The  plaintiffs,  a firm  of  solicitors,  sue  for 
$1,564.68,  the  amount  of  an  account  for  professional  services  and 
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disbursements  rendered  to  the  defendant.  One  item  is  stated 
thus : — 

“1912,  April  15.  Solicitor  and  client  costs  in  litigation  over 
by-law  No.  17  of  1910  of  the  Township  of  Tilbury  East,  con- 
cerning the  Forbes  drainage  works,  both  in  the  High  Court  and 
in  the  Court  of  Appeal,  as  settled  by  agreement  between  the 
parties  and  fixed  by  statute  of  the  Province  of  Ontario,  passed 
on  or  about  April  15,  1912,  which  costs,  as  settled  and  fixed 
as  aforesaid,  were  by  the  said  statute  directed  to  be  paid  by 
the  Township  of  Tilbury  to  you  $1,800.” 

The  remainder  of  the  account  is  made  up  of  detailed  items, 
in  all  $23.06,  'for  services  in  1908  in  relation  to  a drainage  by- 
law (No.  37  of  1907)  of  the  Township  of  Tilbury  East,  which 
was  repealed  later  on  in  1908,  and  detailed  items,  in  all  $45.52, 
in  relation  to  appeals  to  the  Court  of  Revision  and  therefrom  to 
the  County  Court  Judge,  in  1910,  against  assessments  under  a 
substituted  by-law  (No.  17  of  1910)  and  detailed  items  amount- 
ing to  $11.10  in  relation  to  collection  of  the  $1,800  from  the 

I 

township,  and  an  item  of  $5  in  relation  to  an  action  by  the  de- 
fendant in  a Division  Court.  These  items  make  in  all  $1,884.68, 
and  the  plaintiffs  give  credit  for  $320  received. 

The  defence  is,  that  the  plaintiffs  did  not,  before  action,  de- 
liver a proper  bill  of  their  fees,  charges,  and  disbursements,  so 
that  the  defendant  could  have  it  subjected  to  taxation. 

For  the  plaintiffs  it  is  said  that  the  Act  of  1912  referred  to 
in  the  account  (2  Geo.  Y.  ch.  125,  sec.  6)  fixed  the  amount  of 
$1,800  not  only  as  between  the  township  and  the  defendant,  but 
also  as  between  the  defendant  and  themselves,  and  that  the  ac- 
count as  rendered  is  sufficient  to  entitle  them  to  maintain  their 
action. 

I am  unable  to  find  in  the  Act  itself,  or  in  the  evidence,  any- 
thing to  shew  that  the  Legislature  intended  to  settle  or  interfere 
with,  or  has  settled  or  interfered  with,  the  state  of  accounts  be- 
tween the  defendant  and  his  solicitors,  or  to  do  more  than  settle 
what  amount  the  Township  of  Tilbury  East  should  pay  to  the 
defendant. 

The  special  Act  was  being  asked  for  by  the  township  to  de- 
clare valid  a by-law  which,  at  the  defendant’s  instance,  had  been 
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declared  by  the  Court  not  to  have  been  legally  passed.  The 
township  had  been  ordered  by  the  Court  to  pay  the  costs  in  the 
High  Court  and  Court  of  Appeal,  as  between  party  and  party ; 
and  it  was  urged  by  Mr.  Gundy,  for  the  defendant,  before  the 
legislative  committee,  that,  as  a condition  of  getting  the  legis- 
lation, the  township  should  be  required  to  pay  the  defendant, 
not  only  the  costs  between  party  and  party,  but  also  his  addi- 
tional costs  as  between  solicitor  and  client,  and  including  the 
costs  of  appearing  before  the  Legislature;  and,  further,  that  the 
amount  so  to  be  paid  by  the  township  should  be  fixed  by  the  Act, 
so  that  the  township  should  not  be  entitled  to  have  them  taxed. 
This  was  opposed  by  the  township,  but  assented  to  by  the  com- 
mittee; and,  at  their  instance,  Mr.  Gundy  put  in  before  a sub- 
committee of  members  of  the  legal  profession  a rough  draft,  pre- 
viously prepared,  of  the  bill  of  costs  between  party  and  party, 
to  which  he  added  other  items;  the  whole  amounting  to  about 
$2,500 ; which,  however,  included  some  $225  already  paid  by  the 
township.  What  these  other  items  were  does  not  appear;  nor 
does  it  appear  whether  or  not  they  included  the  services  now 
charged  for  in  1908  and  1909,  in  relation  to  the  by-law  of  1907 
and  the  assessment  appeals  ; but  they  did  include  costs  and  ex- 
penses in  relation  to  the  opposition  to  the  special  Act;  and  Mr. 
Gundy  admits  that  no  amount  was  put  in  by  him  for  the  defend- 
ant ’s  own  witness  fees  or  travelling  expenses  in  the  litigation. 
The  sub-committee  cut  down  the  amount  to  $1,800,  but  what 
items  they  reduced  or  rejected  does  not  appear.  The'  section 
was  then  introduced  into  the  special  Act  directing  the  township 
to  pay  to  the  defendant  “his  costs,  as  between  solicitor  and 
client,  in  the  litigation  over  the  said  by-law,  both  in  the  High 
Court  and  in  the  Court  of  Appeal,  and  such  costs  are  hereby 
fixed  at  eighteen  hundred  dollars.  ’ ’ Although  this  mentions 
only  costs  in  the  two  Courts,  and  the  plaintiffs’  account  ren- 
dered to  the  defendant  and  the  statement  of  claim  in  this  action 
only  mention  the  same  as  forming  the  item  of  $1,800,  it  is  ad- 
mitted by  the  plaintiffs  that  the  $1,800  wTas  intended  to  include 
also  the  costs  of  the  opposition  to  the  special  Act  as  introduced ; 
and  that,  if  the  plaintiffs  should  be  paid  the  amount  sued  for, 
they  would  not  have  any  further  claim  for  services  before  the 
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Legislature.  The  plaintiffs  further  concede  that  the  defendant’s 
fees  and  expenses  as  a witness,  although  not  mentioned  before 
the  committee,  should  also  ibe  allowed  to  him.  So  far  as  appears, 
the  time  and  expenses  of  the  defendant ’s  son,  who  attended  with 
Mr.  Gundy  before  the  committee — the  defendant  being  ill — 
may  also  have  been  included  by  the  committee.  There  does  not 
seem  to  have  been  any  mention  before  the  committee  of  the 
amount,  $320,  already  paid  to  the  plaintiffs  by  the  defendant. 
The  defendant  himself  was  not  before  the  committee,  and  his  son 
had  left  the  committee  before  the  amount  was  fixed ; and  it  does 
not  appear  that  the  son  ever  saw  the  statement  of  costs  sub- 
mitted to  the  committee,  or  had  any  authority  to  make  a settle- 
ment with  the  plaintiffs.  He,  indeed,  says  that  he  was  told  by 
counsel  for  the  defendant  that  there  would  probably  be  allowed 
an  amount  which  would  leave  a substantial  balance  for  the  de- 
fendant. All  these  things  make  evident  that  the  idea  of  making 
a settlement  between  the  solicitors  and  the  client,  was  not  pre- 
sent to  the  Legislature  or  its  committee,  nor  even  to  the  parties. 

It  is.,  I think,  clear  that  the  solicitors,  having  put  in  a claim 
for  nearly  $2,300,  would  not  have  been  bound  to  accept  a less 
sum  from  their  client  merely  because  the  committee  did  not  con- 
sider that  the  township  should  pay  so  much.  If  the  solicitor  was 
not  bound,  the  client  could  not  be  expected  to  be.  There  is 
nothing  in  the  Act  to  indicate  more  than  that  the  amount  was 
fixed  as  between  the  township  and  the  defendant,  just  as  is  con- 
stantly directed,  even  when  costs  are  taxed,  by  the  formal  judg- 
ments of  the  Courts  specifying  the  amount  to  be  paid  by  one 
party  to  the  other,  leaving  the  question  how  much  the  solicitor 
is  to  be  paid  bv  the  client  to  be  settled  between  themselves — as 
between  other  agents  and  principals. 

The  amount  not  having  been  settled  by  the  Legislature  as 
between  these  parties,  it  follows  that  the  special  Act  cannot  take 
the  place  of  a written  agreement  between  them  as  to  a fixed 
amount  for  remuneration.  The  plaintiffs  were,  therefore,  not 
entitled  to  bring  an  action  without  previously  delivering  a pro- 
per bill. 

Then,  was  a bill  containing  a lump  sum — such  as  this  $1,800 
— a sufficient  compliance  with  the  Act  which  requires  a bill  of 
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should  give  such  particulars  as  will  enable  the  client  to  consider 
the  propriety  of  the  charges  made  for  each  item,  and  the  advis- 

Magee, J.A. 

ability  of  asking  for  taxation  of  the  bill,  and  enable  a Taxing 
Officer  to  understand  what  is  being  charged  for. 

In  Drew  v.  Clifford,  2 C.  & P.  69,  the  bill  contained  in  one 
item  the  amount  of  the  costs  taxed  against  the  opposite  party, 
and  it  was  held  not  sufficient,  and  that  the  action  could  not  suc- 
ceed. 

In  Wilkinson  v.  Smith  (1875),  33  L.T.N.S.  573,  which  some- 
what resembles  the  present  case,  the  opposite  party  had  under- 
taken to  pay  the  client  a lump  sum,  which  included  £25,  at 
which  he  agreed  that  the  attorney ’s  costs  should  be  taken,  and 
the  client  had  agreed  to  that  settlement.  The  attorney  rendered 
a bill  which  included  this  one  lump  sum  of  £25  as  the  charge 
for  his  services,  and  it  was  held  that  he  could  not  succeed  as  to 
that  item. 

In  Pigot  v.  C adman  (1857),  1 H.  & N.  837,  the  action  was 
for  costs  between  solicitor  and  client,  not  taxable  between  party 
and  party,  and  the  detailed  bill  delivered  had  made  no  mention 
of  the  items  taxed  against  the  other  party,  thereby  treating  it  as 
a lump  sum  already  paid.  It  was  held  that  no  proper  bill  had 
been  delivered. 

In  Blake  v.  Hummel  (1884),  Cab.  & Ell.  345,  a lump  sum  of 
£38.10  was  charged  for  services  described  generally  and  relating 
to  a purchase  of  land,  and  the  solicitor  failed  as  to  that  item,  but 
was  given  judgment  for  other  items  properly  specified. 

'So  in  Waller  v.  Lacy  (1840),  8 Dowl.  563,  lump  sums  of 
£5.10  and  £17.12.1  for  separate  matters  were  disallowed,  but  the 
solicitor  recovered  as  to  items  properly  set  out. 

As  the  action  is  improperly  brought  in  respect  of  that  item 
of  $1,800,  it  is  not,  I think,  within  the  power  of  the  Court,  in 
this  proceeding,  to  maintain  the  action  as  to  that  item  by  re- 
ferring it  for  taxation ; and  cases  which  have  arisen  upon  orders 
for  taxation,  when  charges  untaxable  in  themselves  for  want  of 
particulars,  have  in  some  cases  been  allowed  to  be  supplemented 
by  itemised  bills  subsequently  delivered,  have  no  application. 
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But  the  insufficiency  of  the  bill  as  to  this  one  large  item  does 
not  affect  the  plaintiffs’  right  to  succeed  as  to  the  other  items 
sued  for.  They  are  for  matters  entirely  independent  of  the  pro- 
ceedings in  the  High  'Court  or  Court  of  Appeal  or  before  the 
Legislature,  and  are  properly  enough  the  subject  of  separate 
bills  and  are  separate  causes  of  action.  The  propriety  of  these 
charges  has  not  been  attacked,  and  the  plaintiffs  should  have 
judgment  for  these  items,  amounting  to  $84:68;  but,  as  they 
have  received  much  more  than  this  amount,  though  not  appro- 
priated thereto,  and  the  substantial  dispute  has  been  on  the 
item  of  $1,800,  the  plaintiffs  should  bear  the  defendant’s  costs  of 
action  and  of  this  appeal,  and  the  judgment  should  be  without 
prejudice  to  the  plaintiffs’  right  to  recover  in  other  actions  or 
proceedings  for  their  other  services  and  disbursements,  giving 
credit  therein  for  the  sum  of  $320  received. 

Hodgins,  J.A. : — No  stronger  argument  can  be  made  for  the 
sufficiency  of  this  bill  of  costs  than  what  was  quoted  by  Pick- 
ford,  J.,  in  Cobbett  v.  Wood,  [1908]  1 K.B.  590,  at  p.  594:  “A 
client  has  no  ground  of  objection  to  a bill  who  is  in  possession 
of  all  the  information  that  can  be  reasonably  wanted  for  consult- 
ing on  taxation”  (per  Lord  Campbell,  C.J.,  in  Cook  v.  Gillard 
(1852),  1 E.  & B.  26,  37). 

But  the  Court  of  Appeal,  in  Cobbett  v.  Wood,  [1908]  2 K.B. 
420,  declined  to  accept  that  excuse  for  the  non-delivery  of  a bill 
of  fees,  charges,  and  expenses  under  the  Solicitors  Act,  1843, 
sec.  37 — which  is  similar  in  its  terms  to  our  Act  2 Geo.  V.  ch. 
28,  sec.  34. 

The  bill  of  costs  in  question  contains  other  items,  small  in 
amount,  but  yet  conforming  to  the  statutory  requirements. 
While  we  cannot  refer  the  bill  for  taxation  (as  against  the 
client’s  plea  in  defence)  under  the  inherent  jurisdiction  of  the 
Court  over  its  officers:  Williams  v.  Griffith  (1840-42),  6 M.  & W. 
32,  10  M.  & W.  125;  we  can  direct  that  judgment  be  entered  in 
favour  of  the  appellants  for  the  amount  of  the  items  properly 
delivered,  $84.68,  and  dismiss  the  appeal  with  costs,  to  be  set  off 
against  the  Division  Court  costs  to  which  the  appellants  will  be 
entitled. 
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In  view  of  the  expressions  contained  in  Metropolitan  District 
R.W.  Co.  v.  Sharpe  (1880),  5 App.  Cas.  425,  I am  not  satisfied 
that  the  provisions  in  the  Act  in  question,  2 Geo.  V.  ch.  125,  are 
exactly  analogous  to  a direction  contained  in  a judgment  of 
the  Court. 

Judgment  below  varied  as  stated  by  Meredith,  C.J.O. 


r 


1912 

March  28. 


[APPELLATE  DIVISION.] 
Dunlop  v.  Canada  Foundry  Co. 


1913 
Feb.  10. 


Master  and  Servant  — Injury  to  Servant  — Negligence  — Machinery  in 
Foundry — Unusual  Accident  to  Workman — Burden  of  Proof — Liability 
at  Common  Law — Evidence — Findings  of  Jury — Consistency — Liability 
under  Workmen’s  Compensation  for  Injuries  Act,  sec.  3,  sub-sec.  5 — 
Judge’s  Charge — Directions  to  Jury — ' Combination  of  Negligent  Acts  of 
Different  Fellow-workmen — Workman  Operating  Hoist — “ Charge  or 
Control” — “Engine  or  Machine  upon  Railway  or  Tramway” — Questions 
of  Laic  and  Fact — Respective  Functions  of  Judge  and  Jury — Construc- 
tion of  Statute. 


The  plaintiff  was  employed  by  the  defendants  in  their  foundry.  He  was 
working  upon  a steel  girder,  set  up  on  the  edge  of  a bench,  when  a travel- 
ling crane  or  hoist  in  the  foundry  was  set  in  motion;  from  the  arm  of  the 
crane  was  suspended  a chain,  to  which  hooks  were  attached;  the  chain,  in 
passing  over  the  girder,  caught  it  and  pulled  it  over  on  the  plaintiff,  who 
was  severely  injured.  The  plaintiff  sued  for  damages  for  his  injuries, 
alleging  negligence  on  the  part  of  the  defendants,  or  of  those,  acting  on 
behalf  of  the  defendants  and  exercising  superintendence  over  the  work  and 
over  the  plaintiff : ( 1 ) in  not  having  proper  appliances  to  carry  on  the 
work;  (2)  in  using  a bench  which  was  out  of  repair  and  defective  to 
support  the  girder,  and  in  not  supporting  and  propping  the  girder  in 
some  efficient  way;  (3)  in  setting  the  crane  in  motion  with  hooks  hanging 
so  low  that  they  caught  the  girder;  (4)  in  permitting  a heap  of  angle- 
irons  to  remain  so  close  to  where  the  plaintiff  was  working  as  to  prevent 
him  escaping  danger  from  the  fall  of  the  girder.  The  jury,  in  answer  to 
questions,  found:  (1)  that  the  defendants  were  guilty  of  negligence 

which  caused  the  plaintiff’s  injury  ; (2)  “by  not  using  proper  precautions 
to  safeguard  their  employees  so  that  the  carelessness  of  other  workmen 
may  cause  injury. to  such  employee;”  (3)  that  the  falling  of  the  girder 
upon  the  plaintiff  was  due  to  negligence  of  the  defendants;  (4)  “in  not 
bracing  or  securely  fastening  tbe  girder”  and  “by  not  strictly  enforcing 
the  rules  in  regard  to  the  hoist;”  (5)  that  the  plaintiff’s  injury  was 
caused  by  the  negligence  of  some  person  in  -the  service  of  the  defendants, 
who  had  charge  or  control  of  the  hoist;  (6)  that  that  person  was  “some 
person  unknown,”  and  that  the  particular  act  of  negligence  was  “in  mov- 
ing the  hoist  across  the  girder  without  raising  the  chain  and  removing  the 
hooks;”  (7)  that  the  defendants  did  not  supply  a proper  and  safe  place 
for  the  plaintiff  to  work  in;  (8)  “in  not  using  braces  so  that  it  would  be 
impossible  for  the  girder  to  fall”  and'  “by  allowing  angle-irons  to  be 
placed  too  near  the  work;”  (9)  that  the  sub-foreman  was  guilty  of  negli- 
gence which  caused  the  plaintiff  injury;  (10)  “in  no.t  seeing  that  the 
girder  was  braced  before  leaving”  and  “by  allowing  material  to  be  placed 
too  near  the  workman;”  (11)  that  the  piaintiff  was  not  himself  guilty  of 
any  negligence  without- which  the  accident  would  not  have  happened: — 
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Held,  that  no  common  law  liability  was  established.  There  was  no  evidence 
proper  to  be  submitted  to  the  jury  on  which  could  be  rested  the  findings 
that  the  defendants  did  not  strictly  enforce  their  rules  about  the  hoist. 
The  providing  of  a proper  and  safe  place  was  negatived  by  answer  7, 
but  answers  8 and  9 attributed  this  to  the  sub-foreman,  whose  general 
competence  was  not  attacked.  The  2nd  and  4th  findings  could  not  be 
supported  as  a basis  for  common  law  liability. 

2.  That,  as  the  accident  to  the  plaintiff  was  out  of  the  ordinary  course,  the 
onus  of  explaining  it  and  discharging  themselves  from  liability  was  upon 
the  defendants. 

McDonell  v.  Alexander  Fleck  Limited  (1902),  12  O.WJR.  84,  88,  approved. 

3.  That  the  findings  of  the  jury  were  consistent  and  capable  of.  standing 
together,  and  afforded  cause  for  finding  the  defendants  liable  under  the 
Workmen’s  Compensation  for  Injuries  Act. 

4.  That  the  trial  Judge  did  not  misdirect  the  jury  when  he  told  them  that 
the  three  acts  or  omissions  referred  to1 — neglect  to  brace,  allowing  angle- 
irons  to  be  placed  too  close  to  the  girder,  and  allowing  the  books  upon  the 
hoist  to  hang  down  far  enough  to  catch  the  girder — in  combination,  if 
proved  to  their  satisfaction,  shewed  sufficient  negligence  to  warrant  a 
verdict  for  the  plaintiff.  Under  the  Act,  liability  may  attach  if  acts  of 
negligence  form  a chain  resulting  in  damage  to  the  injured  workman, 
just  as  well  as  if  it  was  caused  by  one  specific  act.  If  negligence  can  be 
imputed  to  a corporation,  by  the  actions  of  their  servants,  it  makes  no 
difference  whether  only  one  of  them  does  the  injurious  acts,  or  whether 
they  are  done  by  several,  provided  they  form  co-operating  causes  of  the 
negligence  producing  the  injury. 

Thompson  v.  Ontario  Sewer  Pipe  Co.  (1908)  , 40  SjC.R.  396,  distinguished. 

5.  That  the  trial  Judge  properly  directed  the  jury  that,  in  law  as  well  as  in 
fact,  the  workman  using  the  hoist  was  in  charge  or  control  of  it,  and 
that  the  hoist  was  an  engine  or  machine  upon  a railway  or  tramway, 
within  the  meaning  of  sub-see.  <5  of  sec.  3 of  the  Workmen’s  ICompensation 
for  Injuries  Act,  R.S.O.  1897,  eh.  160. 

Cox  V.  Great  Western  R.W.  Co.  (1882),  9 Q.B.D.  106,  McCord  v.  Cammell 
and  Co.,  [1896]  AJC,  57,  Martin  v.  Grand  Trunk  R.W.  Co.  (1912),  27 
O.U.R.  165,  and  McLaughlin  v.  Ontario  Iron  and  Steel  Co.  (1910),  20 
O.L.R.  335,  followed. 

6.  That  it  was  the  trial  Judge’s  province  to  construe  the  statute,  and  to 
rule  whether,  upon  the  facts  as  presented,  the  workman  was  in  charge 
or  control,  and  whether  the  hoist  was  an  engine  or  machine  upon  a tram- 
way or  railway.  What  the  workman  did,  and  in  what  circumstances  he 
did  it,  are  questions  of  fact;  but  whether  what  he  did,  and  the  circum- 
stances in  which  he  did  it,  gave  him  charge  or  control,  is  a matter  of  law. 

Judgment  of  Teetzel,  J.,  affirmed. 

This  action  was  brought  by  James  Dunlop,  an  infant,  by  his 
next  friend,  to  recover  damages  for  injuries  sustained  by  the 
plaintiff  while  a workman  in  the  employment  of  the  Canada 
Foundry  Company  Limited,  the  defendants. 

The  statement  of  claim  was  as  follows : — 

1.  The  plaintiff  was,  on  the  11th  August,  1911,  employed 
with  others  in  the  foundry  of  the  defendants  in  constructing  a 
steel  girder. 

2.  The  girder  was,  at  the  time  of  the  accident  hereinafter  men- 
tioned, set  up  on  edge  on  a bench,  and  the  plaintiff  was  engaged 
in  putting  stiffeners  in  the  girder. 
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3.  The  bench  was  so  worn  and  ont  of  repair  that  the  girder, 
which  was  three  and  one-half  feet  high,  would  not  rest  evenly 
on  the  bench,  and  the  girder  was  not  supported  in  any  way,  as 
it  should  have  been  to  prevent  it  from  falling. 

4.  While  the  plaintiff  was  so  engaged,  a travelling  crane  in 
the  foundry  was  set  in  motion,  and  from  the  arm  of  the  crane  was 
suspended  a chain,  to  which  hooks  were  attached,  and  the  chain 
was  hung  so  low  that,  in  passing  over  the  girder  on  which  the 
plaintiff  was  working,  the  hooks  caught  the  girder  and  pulled  it 
over,  and  the  girder  fell  on  the  plaintiff,  and  the  plaintiff  was 
severely  injured. 

5.  Near  where  the  plaintiff  was  wmrking  was  a heap  of  angle- 
irons,  which  prevented  the  plaintiff  from  escaping  the  danger 
in  which  he  was  placed  when  the  girder  was  pulled  over. 

6.  The  bones  of  one  of  the  plaintiff’s  legs  were  crushed  and 
broken,  by  reason  of  which  the  injured  leg  is  much  shorter  than 
the  other,  and  the  plaintiff  was  otherwise  bruised  and  injured, 
and  has  been  permanently  injured,  and  has  not  been  able  to  do 
any  work  or  earn  any  income  since  the  accident,  and  will  not  be 
able  to  do  any  work  for  some  time  to  come,  and  will  never  be 
able  to  take  up  the  work  in  which  he  was  engaged  at  the  time  of 
the  accident. 

7.  The  plaintiff  was  for  a long  period  of  time  in  a hospital, 
and  has  incurred  expenses  for  medical  attendance,  nursing,  and 
surgical  appliances,  and  has  been  put  to  other  expenses. 

8.  The  plaintiff  says  that  the  accident  happened  through  the 
negligence  of  the  defendants,  or  of  those  acting  on  behalf  of  the 
defendants,  exercising  superintendence  and  control  over  the  work 
and  over  the  plaintiff ; and  that  such  negligence  consisted,  among 
other  things,  in  not  having  proper  appliances  to  carry  on  the 
work,  in  using  a bench  which  was  out  of  repair  and  defective 
to  support  the  girder,  and  in  not  supporting  and  propping  the 
girded  in  some  efficient  way,  and  in  setting  in  motion  the  travel- 
ling crane  with  the  hooks  on  the  chain  hanging  so  that,  in  passing 
over  the  girder,  the  hooks  caught  the  girder,  causing  it  to  fall, 
and  also  in  permitting  the  heap  of  angle-irons  to  remain  so  close 
to  where  the  plaintiff  was  working  as  to  prevent  him  from  escap- 
ing the  danger  lie  was  in. 


XXVIII.] 


ONTARIO  LAW  REPORTS. 


143 


The  statement  of  defence  was  as  follows : — 

1.  The  defendants  deny  all  the  allegations  in  the  plaintiff’s 
statement  of  claim,  and  put  the  plaintiff  to  the  proof  thereof. 

2.  The  defendants  deny  that  they  were  guilty  of  any  negli- 
gence causing  any  accident  to  the  plaintiff,  and  submit  that  this 
action  should  be  dismissed  with  costs. 

3.  The  defendants  say  that  the  injury  to  the  plaintiff  was 
occasioned  by  his  own  carelessness,  and  that  he  might,  by  the 
exercise  of  reasonable  care,  have  avoided  the  accident. 

4.  In  the  alternative,  the  defendants  say  that  the  injury  to 
the  plaintiff  was  the  result  of  mere  mischance  or  unavoidable 
accident,  for  which  the  defendants  are  in  no  way  to  blame. 

5.  The  -defendants  further  say  that  they  were  not  served  with 
any  notice  of  injury,  or  any  sufficient  notice,  as  required  by  the 
provisions  of  the  Workmen’s  Compensation  for  Injuries  Act. 

March  20  and  21,  1912.  The  action  wTas  tried  before  Teetzel, 
J.,  and  a jury,  at  Toronto. 

1.  F.  Hellmuth , K.C.,  and  D.  TJrquhart,  for  the  plaintiff. 

G.  H.  Watson,  K.C.,  and  B.  II.  Arclagh,  for  the  defendants. 

Questions  were  left  to  the  jury,  which,  with  their  answers, 
were  as  follows: — 

1.  Was  the  defendant  company  guilty  of  any  negligence 
which  caused  the  plaintiff’s  injury?  A.  Yes. 

2.  If  your  answer  is  “yes”,  state  fully  in  what  such  negli- 
gence consisted?  A.  By  not  using  proper  precautions  to  safe- 
guard their  employees  so  that  the  carelessness  of  other  workmen 
may  cause  injury  to  such  employee. 

3.  Was  the  falling  of  the  girder  upon  the  plaintiff  due  to  any 
negligence  of  the  defendant  company?  A.  Yes. 

4.  If  your  answer  is  “yes,”  state  fully  in  what  such  negli- 
gence consisted?  A.  (1)  In  not  bracing  or  securely  fastening  the 
girder.  (2)  By  not  strictly  enforcing  the  rules  in  regard  to  the 
hoist. 

5.  Was  the  plaintiff’s  injury  caused  by  the  negligence  of  any 
person  in  the  service  of  the  defendant,  who  had  charge  or  control 
of  the  hoist?  A.  Yes. 

6.  If  your  answer  is  “yes,”  who  wras  that  person,  and  what 
were  the  particular  acts  of  negligence?  A.  (1)  Some  workman 
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unknown.  (2)  In  moving  the  hoist  across  the  girder  without 
raising  the  chain  and  removing  the  hooks. 

7.  Did  the  defendant,  under  the  circumstance,  afford  or 
supply  a proper  and  safe  place  for  the  plaintiff  to  work  in?  A. 
No. 

8.  If  your  answer  to  No.  7 is  “no,”  state  fully  in  what 
particulars  the  defendant  failed  to  supply  such  proper  and  safe 
place?  A.  (1)  In  not  using  braces  so  that  it  would  be  impossible 
for  the  girder  to  fall.  (2)  By  allowing  angle-irons  to  be  placed 
too  near  the  work. 

9.  Was  the  'sub-f oreman  Grade,  or  the  foreman  Keller,  guilty 
of  any  negligence  which  caused  the  plaintiff  injury  ? If  so, 
state  which  of  them?  A.  Yes.  Mr.  Grade. 

10.  If  your  answer  is  “yes,”  state  fully  in  what  such  negli- 
gence consisted?  A.  (1)  In  not  seeing  that  the  girder  was 
braced  before  leaving.  (2)  By  allowing  material  to  be  placed 
too  near  the  workman. 

11.  Was  the  plaintiff  himself  guilty  of  any  negligence  with- 
out which  the  accident  would  not  have  happened  ? A.  No. 

12.  If  your  answer  is  “yes,”  in  what  did  such  negligence 
consist?  No  answer. 

13.  At  what  sum  do  you  assess  the  plaintiff’s  damages,  if  the 
defendant  is  liable:  (a)  at  common  law;  (b)  under  the  Work- 
men s Compensation  Act?  A.  fa)  $1,700;  (b)  $1,500. 

March  28,  1912.  Teetzee,  J. : — In  my  opinion,  there  was  no 
evidence  to  justify  a finding  of  liability  at  common  law.  Nor  do 
I think  that  the  answer  of  the  jury  to  the  questions  submitted' 
entitle  the  plaintiff  to  judgment  at  common  law.  The  jury  as- 
sessd  the  damages  at  $1,700,  if  there  was  a common  law  liability, 
and  $1,500  if  liability  only  under  the  Workmen’s  Compensation 
for  Injuries  Act.  The  answers  of  the  jury  to  the  5th  and  6th 
questions  entitle  the  plaintiff  to  judgment  under  the  Workmen’s 
Compensation  for  Injuries  Act,  because,  I think,  the  workman  in 
charge  of  the  hoist  was,  within  the  ruling  in  McLaughlin  v. 
Ontario  Iron  and  Steel  Co.  (1910),  20  O.L.R.  335,  a person 
having  the  charge  or  control  of  an  engine  or  machine  upon  a 
railway  or  tramway,  within  the  meaning  of  sub-sec.  5 of  sec.  3 of 
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the  Workmen’s  Compensation  for  Injuries  Act,  R.S.O.  1897,  ch. 
160,  and  that  the  defendants  were  answerable  for  this  negligence. 
I also  think  that  the  answers  to  questions  9 and  10,  finding  the  de- 
fendants’ sub-foreman  guilty  of  the  negligence  therein  stated, 
entitle  the  plaintiff  to  judgment. 

Judgment  will,  therefore,  be  in  favour  of  the  plaintiff  for 
$1,500  damages  and  costs. 

The  defendants  appealed  to  the  Court  of  Appeal  from  the 
judgment  of  Teetzel,  J. 

The  appeal  had  not  been  heard  when  the  Law  Reform  Act, 
1909,  was  brought  into  force;  and  came,  therefore,  before  the 
Appellate  Division  of  the  Supreme  Court  of  Ontario. 

January  14,  1913,  The  appeal  was  heard  by  Meredith, 
C.J.O.,  Maclaren,  Magee,  and  Hodgins,  JJ.A. 

G.  H.  Watson , K.C.,  and  B.  H.  Ardagh,  for  the  defendants. 
We  object  to  the  charge  of  the  learned  trial  Judge.  We  submit 
that  he  misdirected  the  jury  in  instructing  them  that  the  hoist 
used  in  the  defendants’  shops  was  a machine  or  engine  and  was 
operated  on  a tramway  or  railway,  and  that  the  unknown  work- 
man who  moved  it  was  entitled  to  be  and  was  in  charge  or 
control  of  a machine  or  engine : Davis  v.  Badger  Mines  Limited 
(1911),  2 O.W.N.  559 ; Allan  v.  Grand  Trunk  R.W.  Go.  (1912), 
4 O.W.N.  325,  23  O.W.R.  453;  Murphy  v.  Wilson  and  Son 
(1883),  48  L.T.R.  788;  Doughty  v.  Fairbank  (1883),  10  Q.B.D. 
358;  Gibbs  v.  Great  Western  R.W.  Co.  (1884),  12  Q.B.D.  208; 
McCord  v.  Cammell  and  Co.,  [1896]  A.C.  57,  at  p.  65;  Cox  v. 
Great  Western  R.W.  Co.  (1882),  9 Q.B.D.  106;  and  that  they 
could  consider  three  acts  operating  together  as  negligence  re- 
sulting in  the  plaintiff’s  injury:  Thompson  v.  Ontario  Sewer 
Pipe  Co.  (1908),  40  S.C.R.  396;  Lafvendal  v.  Northern  Foundry 
and  Machine  Co.  (1901),  19  W.L.R.  350.  These  acts  were: 
neglect  to  brace;  allowing  angle-irons  to  be  placed  too  close  to 
the  girder ; and  allowing  the  hooks  upon  the  hoist  to  hang  down 
far  enough  to  catch  the  girder.  We  also  say  that  the  findings 
of  the  jury  were  inconsistent.  Also,  there  was  no  evidence  to 
support  any  claim  that  the  machinery  provided  by  the  defendants 
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for  carrying  on  their  business  was  in  any  sense  inadequate  or 
insufficient. 

I-  Hellmuth,  K.C.,  and  D.  Urquhart,  for  the  plaintiff. 
The  judgment  of  the  learned  trial  Judge  should  be  affirmed. 
It  is  clear,  on  the  answers  of  the  jury,  which  are  amply  support- 
ed by  the  evidence,  that  there  was  negligence  entitling  the 
plaintiff  to  succeed : -Scott  v.  London  and  St . Catherine  Bocks  Co. 
(1865),  3 H.  & C.  596.  Among  other  grounds  of  negligence, 
there  were:  absence  of  braces  or  supports  for  the  girder: 
Bisnaw  v.  Shields  (1903),  7 O.L.R.  210;  permitting  the  angle- 
irons  not  in  use  to  be  placed  so  close  to  the  girder  that  they 
formed  a trap,  and,  in  the  event  of  the  girder  falling,  made  it 
impossible  for  the  plaintiff  to  escape ; negligence  of  some  person, 
whose  name  is  unknown,  in  the  operation  of  the  hoist,  by  reason 
of  which  the  hooks  on  the  chain  caught  on  the  girder  and  pulled  it 
over  on  the  plaintiff ; permitting  a system  under  which  any  person, 
whether  skilled  or  otherwise,  could  use  the  hoist:  Plocks  v. 
Canadian  Northern  Coal  and  Ore  Bocks  Co.  (1911),  3 O.W.N. 
381;  failure  of  the  defendants  to  provide  some  skilled  person 
to  operate  the  hoist:  Magnussen  v.  L'Abbe  (1911.),  3 O.W.N.  301, 
864;  Melynk  v.  Canadian  Northern  Coal  and  Ore  Bock  Co.  (1911), 
3 O.W.N.  371 ; permitting  the  bench  on  which  the  girder  rested 
to  become  bent  and  worn  and  out  of  repair.  The  man  operating 
the  hoist  had  the  charge  or  control  of  it,  within  the  meaning  of 
the  Workmen’s  Compensation  for  Injuries  Act;  and  the  track 
on  which  the  hoist  was  moved  is  a railway,  and  the  hoist  an 
engine  or  machine,  within  the  meaning  of  the  Act : McLaughlin 
v.  Ontario  Iron  and  Steel  Co.,  20  O.L.R.  335 ; Standard  Diction- 
ary, tit.  ‘ ‘ Railway.  ’ ’ 

Watson , in  reply. 

February  10,  1913.  The  judgment  of  the  Court  was  de- 
livered by  Hodgins,  J.A. : — The  learned  trial  Judge  has  held  that 
there  is  no  common  law  liability  established.  This  seems  to  be 
so. 

The  system  and  the  place  where  the  operations  were  con- 
ducted were  usual  and  modern.  While  the  operation  of  that 
system  imposed  on  the  foreman,  and  those  in  charge,  the  duty  of 
guarding  against  the  result  of  carelessness  in  its  working,  neglect 
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of  that  duty,  if  the  foreman  were  competent,  would  not  render 
the  Appellants  liable  at  common  law.  It  was  not  argued  that 
the  foreman  was  incompetent.  The  appellants’  rules  or  direc- 
tions as  to  the  use  of  the  hoist  were  proved,  and  there  was  no 
such  general  disregard  of  them  as  to  suggest  that  breaches  were 
“winked  at:”  Robertson  v.  Allan  Brothers  & Co.  Limited 
(1908),  77  L.J.K.B.  1072.  The  rules  were  enforced  to  the  best 
of  the  appellants’  power:  and  they  are  not  responsible  if  one 
of  their  servants  by  a breach  of  them  caused  damage:  Choate 
v.  Ontario  Rolling  Mill  Co.  (1900),  27  A.R.  155.  I cannot  find 
any  evidence  proper  to  he  submitted  to  the  jury  on  which  could 
be  rested  the  finding  that  the  appellants  did  not  strictly  enforce 
the  rules  about  the  hoist. 

No  other  negligence  of  a fellow-workman,  except  that  men- 
tioned in  questions  5 and  6,  was  suggested  as  to  which  any  safe- 
guard was  required.  The  providing  of  a proper  and  safe  place 
is  denied  by  answer  7,  but  answers  8 and  9 attribute  this  to 
Gracie,  the  sub-foreman,  whose  general  competence  is  not  at- 
tacked. The  findings  of  the  jury  numbered  2 and  4 cannot, 
therefore,  be  supported  as  a basis  for  common  law  liability. 

But  this  is  a case  well  within  the  rule  stated  by  MacMahon, 
J.,  in  McDonell  v.  Alexander  Fleck  Limited  (1908),  12  O.W.R. 
84,  88  : “ There  is  no  doubt  that  for  the  happening  of  an  accident 

out  of  the  ordinary  course  of  things,  there  is  cast  upon  the 
defendants  the  onus  of  explaining  and  discharging  themselves. 
It  is  a case  of  res  ipsa  loquitur 

Objection  was  taken  to  the  charge  of  the  learned  trial  Judge, 
upon  the  ground  that  he  had  misdirected  the  jury  upon  three 
points.  These  were,  that  he  had  instructed  them  as  a matter 
of  law:  (1)  that  the  hoist  used  in  the  appellants’  shop  was  a 
machine  or  engine  and  was  operated  upon  a tramway  or  railway ; 
(2)  that  the  unknown  workman  who  moved  it  was  entitled  to  be 
and  was  in  charge  or  control  of  a machine  or  engine;  and  (3) 
that  they  could  consider  three  acts  operating  together  as  negli- 
gence resulting  in  the  respondent’s  injury.  A further  objection 
was  made  that  the  findings  of  the  jury  were  inconsistent. 

Taking  the  last  objection  first,  I am  unable  to  see  any  such 
inconsistency  in  the  findings  as  would  make  them  self-destruc- 
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tive.  Mere  inconsistency  would  not  be  fatal  unless  that  inconsis- 
tency were  such  that  none  of  the  effective  findings  could  stand. 
Reading  them  in  the  light  of  the  Judge’s  repeated  statement  that 
he  was  asking  several  questions  which  might  involve  repetition 
in  the  answers,  I think  their  purport  and  bearing  can  be  readily 
understood.  Paraphrasing  the  answers  of  the  jury,  they  result 
in  this.  The  appellants  were  negligent:  (1)  in  that  they  did 
not  take  proper  precaution  for  safeguarding  their  employees 
from  the  negligence  of  other  workmen;  (2)  and  that  they  did 
not  brace  the  girder;  (3)  and  that  they  did  not  strictly  enforce  the 
rules  about  the  hoist;  (4)  and  that  the  respondent’s  injury 
was  in  consequence  of  the  negligence  of  an  unknown  workman, 
who  had  charge  of  the  hoist;  (5)  which  negligence  consisted  in 
moving  the  hoist  across  the  girder  without  raising  the  chain 
and  removing  the  hooks;  (6)  that  the  appellants  did  not  supply 
a proper  and  safe  place  for  the  respondent  to  work  in;  (7) 
because  the  girder,  when  in  place,  should  have  been  safely  braced, 
and  the  angle-irons  should  have  been  differently  placed;  (8) 
and  that  the  failure  to  provide  a proper  and  safe  place  in  those 
respects  was  due  to  the  appellants’  sub-foreman,  Gracie  (9  and 
10). 

I think  that  the  answers  of  the  jury  may  fairly  be  taken 
as  consistent  and  as  capable  of  standing  together,  and  afford 
cause  for  finding  the  appellants  liable  under  the  Workmen’s 
Compensation  for  Injuries  Act,  unless  they  are  entitled  to  escape 
by  reason  of  the  other  questions  raised  by  them. 

The  next  objection  was,  that  the  learned  trial  Judge  told 
the  jury  that  the  three  acts  above  referred  to,  viz.,  neglect  to 
brace,  allowing  angle-irons  to  be  placed  too  close  to  the  girder, 
and  allowing  the  hooks  upon  the  hoist  to  hang  down  far  enough 
to  catch  the  girder,  in  combination,  if  proved  to  their  satis- 
faction, shewed  sufficient  negligence  to  warrant  a verdict  for 
the  respondent. 

Under  the  Workmen’s  'Compensation  for  Injuries  Act, 
liability  may  well  attach  if  acts  of  negligence  form  a chain 
resulting  in  damage  to  the  injured  workman,  just  as  well  as  if 
it  was  due  to  one  specific  act.  I should  take  it  that,  if  negligence 
can  be  imputed  to  the  appellants  as  a corporation,  by  the  actions 
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of  their  servants,  it  makes  no  difference  whether  only  one  of 
them  does  the  injurious  acts,  or  whether  they  are  done  by  several, 
provided  they  form  co-operating  causes  of  the  negligence  pro- 
ducing the  injury.  If  the  sub-foreman  had  placed  upon  a tram- 
car  a bar  of  steel,  projecting  so  far  that,  if  the  car  moved  on 
the  track,  the  bar  must  come  in  contact  with  a workman,  and 
another  workman,  whose  duty  it  was  to  set  the  car  in  motion, 
then  did  so,  the  appellants  would  be  liable  for  the  injury,  though 
neither  of  the  separate  acts  without  the  other  would  have  caused 
damage.  Here  the  want  of  bracing  is  directly  attributable  to 
Grade,  the  sub-foreman,  and  the  collision  with  the  unbraced 
girder  to  a workman  whose  right  is  was  to  move  and  operate 
the  hoist.  The  injury  was  due  to  his  carelessness  in  moving  it 
without  raising  the  piston  and  chain  or  removing  the  grips, 
contrary  to  his  duty,  established  by  the  directions  given  to  all 
the  workmen  for  operating  the  hoist.  The  case  of  Thompson 
v.  Ontario  S eiver  Pipe  Co.,  40  S.C.R.  396,  would  be  tin  point  if 
none  of  the  three  acts  was  an  efficient  cause  of  the  injury.  I 

I 

do  not  think  there  was  much  evidence  to  support  the  jury’s 
finding  as  to  the  placing  of  the  angle-irons ; but  there  was  some, 
and  the  finding  must  stand:  Ainslie  Mining  and  B.W.  Co.  v. 
McDougall  (1909),  42  S.C.R.  420. 

The  charge  of  the  learned  trial  Judge  upon  the  other  points 
was  undoubtedly  in  the  nature  of  an  instruction  to  the  jury 
as  to  the  law.  The  answers  to  5 and  6 must  be  so  read;  and, 
unless  they  can  be  supported  in  law,  there  must  be  a new  trial, 
for  the  jury  have  not  found  a fact  simply,  but  based  their  conclu- 
sion upon  a proposition  of  law.  Leaving,  aside  for  the  moment 
the  question  of  whether  the  hoist  was  a machine  upon  a railway 
or  tramway,  I think  the  learned  trial  Judge  was  quite  right  on 
the  question  of  charge  or  control.  The  hoist  was  movable,  and 
was  intended  to  be  moved  by  the  men.  It  could  be  run  along 
for  100  feet.  The  workman  using  it  had  to  run  the  chain  up 
or  down  to  take  up  what  material  he  wanted,  and  then  to  propel 
the  hoist  to  the  place  to  which  he  desired  to  transport  it.  This 
involved  charge  of  the  hoist,  and,  while  he  used  it,  control  of  it 
as  well.  Sandusky,  the  superintendent  of  a structural  shop, 
called  by  the  defendants  for  his  expert  knowledge  of  hoists,  etc., 
says,  iu  answer  to  the  pdaintiff’s  counsel: — s 
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“Q,  Who  does  in  fact  govern  the  machine,  the  workman? 
A.  Yes. 

“Q.  Who  controls  or  moves  the  piston,  or  any  part  of  the 
machine  ? A.  The  working  man. 

‘ ‘ Q.  Who  pulls  it  along  or  pushes  it  ? A.  The  working  man. 

“Q.  The  workman  who  wants  it  at  the  time?  A.  Yes. 

‘ ‘ Q.  And  he  is  entitled  to  do  that  without  interference  from 
any  one?  A.  He  is. 

“Q.  iSo  that  who  else  is  in  charge  of  the  machine  at  the  time 
that  he  is  moving  the  hoist  ? A.  Sometimes  there  are  two  men  or 
so. 

“Q.  If  he  is  alone?  A.  If  he  is  alone,  he  is  in  charge.  He 
secures  the  machine. ’ ’ 

The  evidence  of  Keller,  foreman  of  the  appellant  company’s 
structural  shop,  where  these  hoists  are,  is  as  follows  (examination 
in  chief)  : — 

“ Q.  Now  then,  what  is  the  regular  course  pursued  in  the 
business  in  regard  to  the  use  of  the  hoists  ? A.  Well,  any  one  that 
wants  to  use  the  hoist,  any  man  that  has  use  for  any  hoist,  it  is 
there  for  him  to  use. 

‘ ‘ Q.  That  is  for  raising  or  lowering  material  ? A.  Yes. 

“Q.  Or  moving  it?  A.  Yes.” 

And  on  cross-examination: — 

“Q.  And  no  objection  has  been  taken  by  yourself  or  the 
superintendent,  or  anybody  that  you  know  of  in  the  shop,  to 
that  practice  of  the  use  of  the  hoist  ? A.  Not  to  my  knowledge,  no. 

1 1 Q.  That  has  prevailed  since  you  have  been  in  the  shop ; whatr 
ever  workman  wanted  to  make  use  of  that  hoist  would  go  and 
get  it  ? A.  Yes. 

‘ ■ Q.  And  move  it  ten  (feet  or  a hundred  feet,  as  the  case  might 
be?  A.  Yes.” 

This  hoist  is  spoken  of  as  being  “the  life  of  the  shop,”  “a 
very  necessary  and  important  machine  in  the  shop,”  “one  of  the 
most  important  machines  in  the  shop,”  and  one  that  should  be 
handled  and  controlled  with  care  and  judgment  in  its  operation. 
In  face  of  this  evidence,  given  by  the  appellants,  it  would  seem 
to  me  quite  proper  for  the  learned  Judge  to  direct  the  jury  that, 
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in  law  as  well  as  in  fact,  the  workman  using  the  hoist  was  in 
charge  or  control  of  it. 

Applied  to  something  admittedly  an  engine  or  machine,  the 
fact  that  a workman  could  and  did  use  it,  and  when  using  it 
raised  and  lowered  it,  moved  it  and  stopped  it,  would  shew  that 
he  controlled  it,  and  the  fact  that  he  alone  decided  whether  he 
wanted  to  use  it  and  how  he  did  use  it,  would  amount  to  control. 
This  was  the  view  taken  by  Mathew,  J.,  in  Cox  v.  Great  Western 
R.W.  Co.,  9 Q.B.D.  106  (at  p.  109)  : “He  was  the  person  who 
was  working  the  capstan  and  -who  alone  could  put  the  train  of 
trucks  in  motion.  ” 

If  the  state  of  affairs  thus  set  out  comes  within  the  legal 
meaning  of  the  phrase  “charge  or  control,”  then  the  direction  is 
unexceptionable.  The  case  of  McCord  v.  Cammell  and  Co., 
[1896]  A.C.  57,  seems  in  point.  Lord  Watson  there  says,  at 
pp.  65,  66 : “ It  has  been  suggested  . . . that  the  duty  having 
been  committed  to  a great  many  persons,  any  one  of  whom  might 
have  performed  it,  therefore  the  person  actually  performing  it 
was  not  ‘in  charge.  ’ To  my  mind  these  considerations  are  very 
immaterial.  I think  the  statute  points  directly  to  the  person 
having  ‘the  charge  or  control  of  the  train’  as  being  the  person 
who,  at  the  time  when  the  negligent  act  is  committed,  has  the 
duty  laid  upon  him  of  performing  that  act  with  reasonable  care.  ’ ’ 

In  Martin  v.  Grand  Trunk  R.W . Co.  (1912),  27  O.L.R.  165, 
the  workman  who  was  held  to  be  in  charge  or  control  was  one 
ordered  by  the  yard  foreman,  to  whom  he  was  helper,  to  place  a 
car  at  the  south  side  of  the  yard.  He  went  off  to  comply  with 
this  order,  and  was  held  to  be,  at  the  moment,  the  person  in 
charge  or  control  of  the  points  or  switch  which  he  actually 
operated. 

The  next  question  is,  was  the  hoist  an  engine  or  machine  upon 
a railway  or  tramway? 

Descriptions  of  it  are  given  by  men  called  by  the  appellants, 
viz.,  Garrigan, superintendent  of  the  appellants’  bridgeworks, 
Gracie,  assistant  foreman,  Keller,  foreman  of  the  structural  shop, 
Sandusky,  superintendent  of  McGregor  & McIntyre’s  structural 
shop.  From  their  statements  the  hoist  may  be  thus  described. 
There  are  rails  or  girders  about  twenty  feet  from  the  floor, 
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running  east  and  west,  on  which  four  wheels  8"  dia.  x 2"  thick, 
run.  These  wheels  run  on  the  two  channels  or  flanges  that  form 
the  beams,  and  cannot  run  off.  From  the  axles  of  these  wheels 
depends  a compressed  air  cylinder  with  a piston  from  which 
hangs  a chain  ending  in  a hook,  to  which  a chain  is  attached  on 
which  grips  can  be  put.  The  hoist  is  called  by  Sandusky  a 
.“trolley  runway  with  steel  beams,”  the  trolley  being  the  four 
wheels  which  run  on  the  steel  beams,  which  serve  the  purpose  of 
the  rails  for  the  wheels.  A chain  which  hangs  down  is  pulled 
to  lower  and  raise  the  cylinder.  When  the  grips  are  attached 
to  a heavy  object  and  the  cylinder  raised,  the  object  is  lifted, 
and  the  hoist  moved  with  its  burden  to  the  railroad  which  runs 
through  the  shop,  or  elsewhere  as  desired. 

The  respondent  described  it  as  suspended  from  a rail  on  the 
roof  on  which  its  four  wheels  run. 

It  is  a machine  for  lifting  and  carrying  heavy  weights,  and 
it  runs  on  rails  when  it  and  the  object  lifted  are  moved  about. 
It  can  only  run  in  the  direction  in  which  the  rails  extend.  While 
a car  is  ordinarily  above  the  rails,  this  hoist  is  hung  to  and 
depends  from  wheels  which  run  on  the  rails,  and  is,  therefore, 
below  them.  But  its  mechanical  construction  and  operation 
is  that  of  a machine,  and  it  is  run  on  rails  which  form  a tramway 
or  trolley  runway.  It  is  built  to  move  and  to  move  on  rails,  and 
its  utilisation  of  otherwise  waste  space  above  the  working  floor, 
as  well  as  its  extreme  convenience  for  lifting  and  transporting 
heavy  weights,  causes  it  to  be  in  almost  universal  use. 

I do  not  think,  therefore,  that  the  learned  trial  Judge  erred 
in  law  in  his  direction.  It  was  his  province  to  construe  the 
statute,  and  to  rule  whether,  upon  the  facts  as  presented,  the 
workman  (was  in  charge  or  control,  and  whether  the  hoist 
was  an  engine  or  machine  upon  a tramway  or  railway.  It  is 
true  that  what  the  workman  did,  and  under  what  circumstances 
he  did  it,  are  questions  of  fact ; but  whether  what  he  did,  and 
the  circumstances  under  which  he  did  it,  gave  him  charge  or 
control,  is  a matter  of  law. 

If  there  are  conflicting  facts • or  circumstances,  then,  upon 
any  question  of  fact  relating  to  any  of  these  subjects,  the  trial 
Judge  is  bound  to  ask  the  assistance  of  the  jury.  But,  when  the 
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facts  as  to  which  the  trial  Judge  is  in  doubt  are  found  by  the  App.  Div. 

jury,  or  where  these  are  clearly  established  on  the  evidence  to 

the  satisfaction  of  the  trial  Judge,  the  rule  is  the  same.  It  Dunlop 


way.”  The  Judge  must  do  so  upon  the  evidence,  just  as  he  has 


to  construe  the  vrtirds  of  any  other  statute;  and  none  of  these 
words  are  so  ambiguous  in  the  present  day  as  to  require  expert 
evidence.  If  expert  evidence  is  not  necessary,  then  the  inter- 
position of  a jury  is  equally  unnecessary. 

Brett,  M.R.,  in  Gibbs  v.  Great  Western  B.W.  Co .,  12  Q.B.D. 
208,  at  p.  212,  puts  it  thus:  “The  plaintiffs  were  bound  to  shew 
by  evidence  what  were  the  duties  of  this  man,  when  it  would 
be  for  the  Court  to  say  whether,  having  such  duties,  he  was  a 
person  who  had  the  charge  of  the  points  as  intended  by  the 
statute.” 

The  trial  Judge  is  bound  to  rule  upon  the  meaning  of  the 
statute,  and  he  must  determine  what  ‘ ‘ charge  or  control  ’ 9 means 
or  indicates,  and  whether  the  facts  bring  the  case  presented 
within  the  meaning  of  that  phrase,  as  established  by  law  or  by 
his  own  view  of  it ; and  equally  so  whether  the  hoist  is  an  engine 
or  machine  meant  by  the  statute,  and  whether  the  way  on  which 
it  runs  is  a railway  or  tramway. 

“Is  not  the  Judge  bound  to  know  the  meaning  of  all  words 
in  the  English  language,  or  if  any  are  used  technically  or  scienti- 
fically, to  inform  his  own  mind  by  evidence,  and  then  to  deter- 
mine the  meaning?”  Hills  v.  London  Gaslight  Co.  (1857),  27 
L.  J.  Ex.  60,  at  p.  63,  per  Martin,  B.  See  Haddock  v.  Humphrey, 
[1900]  1 K.B.  609;  Bex  v.  Hall  (1822),  1 B.  & C.  123,  136;  El- 
liott v.  South  Devon  B.W.  Co.  (1848),  2 Ex.  725  ; Lyle  v.  Bichards 
(1866),  L.R.  1 H.L.  222,  241. 

But  it  is,  on  this  appeal,  quite  open  for  the  defendants  to 
dispute  the  correctness  of  the  law  as  applied. 

I cannot  see  how  any  other  direction  could  have  been  given 
regarding  charge  or  control,  nor  have  I any  serious  doubt  as  to 
the  hoist  being  a machine  or  engine,  and  the  rails  upon  which  it 
ran  being  a tramway.  I think  that  a reference  to  any  ordinary 
dictionary  — vide  Standard  Dictionary,  Century  Dictionary  and 


cannot  be  left  to  the  jury  to  construe  the  statute  and  to  define 
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Cyclopaedia — and  to  the  decided  cases,  supports  this  view:  Mc- 
Laughlin v.  Ontario  Iron  and  Steel  Co.,  20  O.L.R.  335.  See  also 
Taylor  v.  Goodwin  (1879),  4 Q.B.D.  228. 

I think  that  the  defendants  are  liable,  and  that  the  appeal 
should  be  dismissed. 

Appeal  dismissed  with  costs. 


[IN  THE  COURT  OF  APPEAL.] 

Pearson  v.  Adams. 

Deed — Building  Restriction — Covenant  or  Condition — Construction — “De- 
tached Dwelling-house” — Apartment  House. 

A six-suite  apartment  house  is  a “detached  dwelling-house,”  within  the 
meaning  of  a covenant  or  condition,  in  the  nature  of  a building  restric- 
tion, found  in  a conveyance  of  land;  Maclaren  and  Magee,  JJ.A.,  dis- 
senting. 

Re  Robertson  and  Defoe  (1911),  25  O.L.R.  286,  approved. 

Judgment  of  a Divisional  Court,  27  O.L.R.  87,  reversed,  and  judgment  of 
Middleton,  J.,  ib.,  restored. 

Appeal  by  the  defendant  from  the  judgment  of  a Divisional 
Court,  27  O.L.R.  87,  reversing  the  judgment  of  Middleton,  J. 

December  2,  1912.  The  appeal  was  heard  by  Garrow,  Mac- 
laren, Meredith,  Magee,  and  Hodgins,  JJ.A. 

J.  M.  Godfrey , for  the  appellant,  relied  upon  the  arguments 
advanced  and  the  cases  cited  in  the  argument  before  the  Divi- 
sional Court,  27  O.L.R.  at  p.  89  and  referred  to  the  following 
additional  authorities:  Stroud’s  Judicial  Dictionary,  2nd  ed., 
vol.  1,  p.  589;  Kirnber  v.  Admans,  [1900]  1 Oh.  412,  415; 
Rogers  v.  Hosegood,  [1900]  2 Ch.  388,  409.  The  case  is  gov- 
erned by  Re  Robertson  and  Defoe  (1911),  25  O.L.R.  286,  where 
the  authorities  are  considered  by  Meredith,  0. J.  Reference 
was  also  made  to  Forrnby  v.  Barker , [1903]  2 Ch.  539,  554. 

J.  H.  Cooke,  for  the  respondent  in  addition  to  the  author- 
ities cited  in  his  argument  before  the  Divisional  Court,  27 
O.L.R.  at  pp.  88,  89,  referred  to  Tulk  v.  Moxhay  (1848),  2 Ph. 
774;  Yorkshire  Insurance  Co.  v.  Clayton  (1881),  8 Q.BJ).  421; 
Gray  on  Perpetuities,  p.  254. 

Godfrey,  in  reply. 
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February  10,  1913.  Meredith,  J.A. : — If  we  have  regard 
only  to  the  interpretation  of  the  words  of  the  “condition”  in 
question,  this  case  presents  no  great  difficulty;  but,  if  we  un- 
consciously let  our  minds  be  carried  away  by  that  which  we 
may  feel  ought  to  have  been  provided  against  in  the  “con- 
dition,” our  chances  of  going  astray,  too  many  under  any  cir- 
cumstances, are  very  greatly  increased. 

The  provisions  of  the  deed  in  question  are,  that  the  grant 
contained  in  the  deed  shall  (be  subject  to  the  “further  condi- 
tion that  the  said  land  shall  be  used  only  as  a site  for  two  iso- 
lated dwelling-houses  . . .”  So  that  the  single  and  simple 

question,  on  the  subject  of  the  interpretation  of  the  deed,  is, 
whether  the  plaintiff  has  proved  that  the  building  in  question  is 
not  a dwelling-house,  or,  if  a dwelling-house,  is  not  an  isolated 
one : the  restriction  must,  like  an  exception  out  of  the  grant,  be 
well  proved,  by  those  asserting  that  it  has  been  violated. 

That  it  is  a dwelling-house  no  one  can  reasonably  deny;  its 
one  purpose  is  a settled,  dwelling-place  for  human  beings ; it  is 
to  be  a house  to  be  used  solely  as  such  a dwelling-place.  And 
that  it  will  be  isolated,  is  obvious. 

It  cannot  be  the  less  a dwelling-house  merely  because  more 
than  one  person,  or  more  than  one  family,  is  to  dwell  in  it ; the 
character  is  the  same,  and  the  quantity  of  that  character  is 
greater  only. 

Structurally,  it  is  unquestionably  one  isolated  building,  and 
that  building  is  unquestionably  a house;  the  number  of  per- 
sons living  in  it  cannot,  nor  can  the  manner  in  which  they  live 
in  it,  change  these  obvious  facts.  If  it  were  the  intention  of  the 
parties  that  they  should  be  more  restricted,  it  should  have 
been  so  provided ; it  is  as  easy  to  say  a dwelling-house  for  one 
family  only,  as  to  say  merely  a dwelling-house,  which  no  one 
can  but  know  has  a much  wider  meaning. 

To  call  one  isolated  house,  within  four  walls,  under  one 
roof,  and  with  outer  doors  for  one  house  only,  several  houses, 
merely  because  several  persons  may  occupy  different  parts  of 
that  one  isolated  house,  would,  I cannot  but  think,  amuse  rather 
than  convince  the  minds  of  ordinary  people. 

Does  the  word  ‘“apartment,”  or  “apartments,”  in  the 
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language  of  this  Province  in  general,  or  of  Toronto  in  particu- 
lar, ever  mean  a house?  Would  one  person  in  ten  thousand, 

A 

seeing  such  a house  as  that  in  question,  and  being  asked  whether 
it  was  one  or  several  houses,  say  anything  but  that  it  was  one 
only,  and  say  it  with  a strong  impression  that  the  questioner 
was  either  blind  or  silly?  A compact,  but  very  tall,  build- 
ing, in  a prominent  place  in  Toronto,  has  or  is  to  have  tens,  if 
not  hundreds,  of  separate  office  rooms  and  suites  of  rooms  more 
separate,  and  in  a measure  publicly  separate,  than  any  dwell- 
ing-apartments. Would  any  one  of  the  tens  of  thousands  of 
persons  who  pass  that  building  ever  describe  it  as  not  one  house 
but  tens  or  hundreds  of  houses?  And  how  do  local  notions 
agree  with  those  of  the  lexicographers?  Taking  the  first 
dictionary  at  hand,  and  a very  good  one  too,  I find  the  definition 
of  the  word  “apartment”  to  be  a room  in  a house,  and  the  word 
‘ ‘ apartments,  ’ ’ a set  of  rooms ; whilst  the  next  nearest,  that  mine 
of  legal  information  nick-named  “Cyc.,”  gives  this  very  much 
in  point  definition  of  the  word  “ apartment” — “One  or  more 
rooms  in  a house,  occupied  by  one  or  more  persons,  distinct  from 
other  occupants  of  the  same  house.” 

It  is  not  an  unknown  thing  for  different  members  of  one 
family  residing  in  one  house  to  occupy  different  parts  of  it  as 
exclusively  as  the  house  in  question  is  to  be  occupied  separately ; 
indeed,  and  not  so  very  infrequently  too,  in  farm-houses  in  this 
Province  the  same  thing  occurs,  sometimes  being  provided  for 
in  the  last  will  of  the  owner;  but  no  one  would  ever  dream  of 
calling  the  farm-house  more  than  one  house,  even  though  the 
carpenter  were  called  in  and  had  done  such  work  as  had  made 
the  exclusion  effectually  exclusive. 

It  is  very  likely  that,  when  the  deed  in  question  was  made, 
apartment  houses,  such  as  are  very  common  in  these  days,  were 
unknown  to  the  parties  to  it:  that  which  was  known  to  every 
one  was  the  double  house — semi-detached — and  terraces  and 
rows  and  blocks  of  houses,  things  which  were  generally  con- 
sidered more  or  less  objectionable  to  exclusive  building  schemes, 
and  which,  in  each  case,  and  in  every  sense,  was  more  than  one 
house,  the  one  severable  from  the  other,  even  to  demolition,  leav- 
ing the  other  substantially  intact. 


XXVIII.] 


ONTARIO  LAW  REPORTS. 


157 


For  some  special  purpose,  under  some  special  enactments, 
such  as  those  affecting  the  franchise,  part  of  a house  is  to  be 
deemed  a house,  but  that  is  quite  contrary  to  the  popular  mean- 
ing of  the  words:  see  Thompson  v.  Ward  (1871),  L.R.  6 C.P. 
327,  at  p.  341;  which  popular  meaning  must  prevail  in  such  a 
case  as  this. 

I am,  therefore,  clearly  of  opinion  that,  assuming  the  “con- 
dition” to  be  binding,  as  creating  an  equitable  easement,  or  other- 
wise, there  would  be  no  breach  of  it  in  the  erection  of  the  build- 
ing in  question:  and  so  it  is  unnecessary  to  say  anything  upon 
the  other  points  dealt  with  by  Riddell,  J.,  further  than  that 
silence  is  not  to  be  taken  as  assent. 

But  I must  add  that  this  is,  most  likely,  another  case  of 
wasted  energy,  as,  in  all  probabilty,  the  now  existing  by-law 
against  the  placing  of  apartment  houses  in  certain  localities  in 
Toronto  prevents  the  erection  of  this  house  at  the  place  in  ques- 
tion. 

I would  allow  the  appeal  and  restore  the  judgment  dismiss- 
ing the  action. 

Garrow,  J.A. : — I agree. 

Hodgins,  J.A. : — In  construing  the  covenant  or  condition 
in  question,  found  in  a grant  of  the  land,  the  rule  is  thus  laid 
down  in  Neill  v.  Duke  of  Devonshire  ('1882),  8 App.  Cas.  135, 
at  p.  149 : “It  is  well  settled  that  the  words  of  a deed,  executed 
for  valuable  consideration,  ought  to  be  construed,  as  far  as 
they  properly  may,  in  favour  of  the  grantee.” 

The  words  are:  “to  be  used  as  a site  for  a detached  brick 
or  stone  dwelling-house,  to  cost  at  least  $2,000,  to  be  of  fair 
architectural  appearance,  and  to  be  built  at  the  same  distance 
from  the  street  line  as  the  houses  on  the  adjoining  lots.” 

There  is  no  evidence,  as  there  might  have  been  (see  the  limi- 
tations thereof  per  Tindal,  C.J.,  in  Shore  v.  Wilson  (1842),  9 
Cl.  & F.  355,  at  p.  565),  that  these  words,  when  used  in  1888, 
had  any  different  sense  from  the  strict,  plain,  common  mean- 
ing of  the  words  themselves. 

The  onus  is,  therefore,  upon  the  respondent  to  shew  that  this 
property  is  not  being  used  for  the  site  of  a detached  dwell- 
ing-house; for  the  rest  of  the  condition  is  not  in  question. 


C.  A. 
1913 

Pearson 

v. 

Adams. 

Meredith,  J.A. 


158 


ONTARIO  LAW  REPORTS. 


C.  A. 
1913 

Pearson 

Adams. 

Hodgins,  j.A. 


[VOL. 

I prefer  to  follow  the  views  expressed  in  Re  Robertson  and 
Defoe , 25  O.L.R.  286,  and  by  my  brother  Britton  in  this  case, 
in  the  absence  of  any  evidence  entitling  me  to  construe  these 
words  as  preventing  the  erection  of  the  building  in  question. 
It  seems  to  conform  literally  to  the  words  of  the  condition, 
and  its  user  as  an  apartment  house  is  not  provided  against. 
See  Wright  v.  Berry  (1903),  19  Times  L.R.  259. 

I do  not,  therefore,  pursue  the  interesting  question  as  to 
the  respondent’s  right  to  maintain  this  action,  and  express  no 
opinion  upon  that  question  as  dealt  with  by  the  Divisional 
Court. 

The  appeal  should  be  allowed,  and  the  action  dismissed. 

Maclaren,  J.A.  (dissenting)  : — -The  question  to  be  decided 
in  this  appeal  is,  whether  an  apartment  house  of  six  suites  is 
‘‘a  detached  dwelling-house”  within  the  meaning  of  a coven- 
ant or  condition  in  a deed  of  the  18th  April,  1888,  of  a lot  on 
Maynard  Place,  in  the  city  of  Toronto,  that  it  was  “to  be 
used  only  as  a site  for  a detached  -brick  or  stone  dwelling- 
house.  ’ 9 

This  covenant  should  be  construed  as  laid  down  by  the 
Court  of  Appeal  in  Rogers  v.  Hosegood,  [1900]  2 Ch.  388,  at 
p.  409,  “in  an  ordinary  or  popular  and  not  in  a legal  and 
technical  sense.”  'Construed  in  this  way,  I can  hardly  imagine 
such  a building  as  that  now  in  question  being  described,  in 
Toronto  at  least,  either  in  1888  or  at  the  present  time,  as  “a 
detached  dwelling-house. 9 9 It  would  more  properly  be  des- 
cribed as  “a  house  of  six  attached  dwelling.”  If  pointed  out 
to  a stranger,  or  described  to  him  as  a dwelling-house,  he 
might,  if  at  all  inquisitive,  ask  “Whose?”  And,  no  doubt, 
he  would  be  very  much  surprised  if,  in  reply  to  such  a question, 
a string  of  names — from  six,  as  in  this  case,  even  up  to  twenty 
or  more — should  be  given  as  an  answer.  Or  can  any  one  imagine 
that,  if  a street  or  section  of  the  city  were  composed  entirely 
or  chiefly  of  such  buildings,  any  one  would  dream  of  describ- 
ing it  as  a street  or  section  of  “detached  dwelling-houses.” 

One  ought  not  to  lose  sight  of  what  was  manifestly  in  the 
minds  of  both  grantor  and  grantee  as  to  what  was  intended 
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by  the  words  used  in  the  deed,  namely,  to  secure  a high-class 
residential  street  or  neighbourhood  by  restricting  the  buildings 
to  one  residence  of  a certain  minimum  value,  built  back  a 
certain  distance  from  the  street-line.  The  prejudice  against 
these  apartment  houses,  as  tending  to  lower  the  quality  and 
desirability  of  a street  or  neighbourhood  for  private  residences 
of  a high-class,  may  be  an  unreasonable  one ; with  that  we  have 
nothing  to  do.  The  fact  that  it  exists,  and  that  it  would  appear 
to  be  one  of  the  things  against  which  the  parties  to  the  deed  in 
question  sought  to  guard,  so  far  as  we  can  gather  their  intention 
from  the  language  they  have  used,  helps  to  lead  me  to  the  con- 
clusion which  I have  indicated. 

If  we  turn  from  the  popular  use  of  the  words  in  this  country 
to  a consideration  of  the  technical  meanings  which  have  been 
given  in  the  foreign  cases  which  have  been  cited  to  us,  I do  not 
think  we  find  much  assistance.  Even  here,  I am  of  opinion  that 
the  preponderance  of  authority  is  in  favour  of  the  judgment 
of  the  Divisional  Court.  The  meanings  are  always  more  or  less 
controlled  by  the  context,  by  the  objects  had  in  viewT,  such  as 
taxation  and  the  like,  and  by  the  surrounding  circumstances. 

For  instance,  in  the  case  of  Campbell  v.  Bainbridge , [1911] 
2 Scots  L.T.R.  373,  which  Britton,  J.,  the  dissenting  Judge  in 
the  Divisional  Court,  cites  as  being  expressly  in  point,  the  prohi- 
bition was  a§  to  the  erection  of  “houses  or  buildings  of  any 
kind  other  than  villas  or  dwelling-houses”  (in  the  plural)  ; and 
the  use  of  such  words  as  “disponer  and  disponee”  and  “tene- 
ments of  flatted  dwelling-houses”  are  illustrations  of  the  differ- 
ence of  language  between  Scotland  and  Canada. 

In  the  case  of  Kimber  v.  Admans,  [1900]  1 Ch.  412,  strongly 
relied  upon  by  the  appellant,  the  word  “house”  was  used  with- 
out any  qualifying  word  or  anything  in  the  context  to  cut  it 
down,  whjch  led  Vaughan  Williams,  L.J.,  to  come  to  the  con- 
clusion that  it  referred  solely  to  the  brick  and  mortar  erection, 
and  not  to  the  user  of  the  house. 

The  case  of  Rogers  v.  Hosegood,  [1900]  2 'Ch.  388,  is  more 
in  point.  The  proposed  building  in  that  case  was  substantially 
the  same  as  in  this  case,  and  Farwell,  J.,  says  (p.  393)  : “In 
my  opinion,  a flat  such  as  is  proposed  is  not  one  messuage,  or 


C.  A. 
1913 

Pearson 

v. 

Adams. 

Maclaren,  J.A. 


160 

C.  A. 
1913 

Pearson 

v. 

Adams. 

Maclaren,  J.A. 


ONTARIO  LAW  REPORTS.  [vol. 

dwelling-house,  but  several.  I cannot  see  any  substantial  differ- 
ence for  the  purposes  of  a covenant  of  this  nature  between  a 
terrace  of  adjoining  residences,  separated  from  one  another 
vertically,  and  a pile  of  residences,  separated  from  one  another 
horizontally.  ” His  judgment  was  affirmed  by  the  Court  of 
Appeal. 

With  great  respect,  I am  unable  to  agree  with  either  the 
reasoning  or  the  conclusion  in  the  case  of  Re  Robertson  and 
Defoe,  25  O.L.R.  286. 

On  the  foregoing  points  and  with  respect  to  the  right  of  the 
plaintiff  to  maintain  the  present  action,  I agree  with  the  judg- 
ment of  Riddell,  J.,  in  the  Divisional  Court. 

The  above  conclusion  has  been  arrived  at  after  making  due 
allowance  for  thd  presumption  in  favour  of  the  defendant  of 
dealing  with  the  property  he  has  acquired.  The  prohibition  is 
so  strong  in  this  case  that,  in  my  opinion,  it  clearly  destroys 
such  a presumption. 

I consider  that  the  appeal  should  be  dismissed. 

Magee,  J.A.,  was  also  of  opinion  that  the  appeal  should  be 
dismissed. 

Appeal  allowed ; Maclaren  and  Magee,  JJ.A.,  dissenting. 
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[IN  THE  COURT  OF  APPEAL.] 

Youlden  v.  London  Guarantee  and  Accident  Co. 


C.  A. 
1913 

Feb.  10. 


Accident  Insurance — Death  Claim — Evidence — Statement  of  Deceased — Ad- 
missibility— Finding  of  Trial  Judge  as  to  Cause  of  Death — Appeal — 
Conditions  of  Original  Policy — Non-compliance  with — ‘‘Accident  Re- 
newal Receipt ” — Fresh  Contract  or  Renewal  of  Policy — “According  to 
Tenor  of  Policy” — Meaning  and  Effect — Impairment  or  Modification  of 
Contract — Insurance  Act,  R.S.O.  1897,  ch.  203,  secs.  80(2),  144(1), 
152 — Status  of  Preferred  Beneficiary  Suing  for  Insurance  Moneys — 
Trust  Subject  to  Terms  of  Contract. 


The  judgment  of  Middleton,  J.,  26  O.L.R.  75,  was  affirmed. 

Held,  by  Garrow  and  Meredith,  JJ.A.,  that  the  “accident  renewal  receipt” 
was,  upon  its  face,  and  was  in  fact,  nothing  but  a receipt  for  the  premium 
by  payment  of  which  the  original  policy  (issued  in  1902)  was  renewed 
for  another  year.  Without  the  policy,  the  plaintiff,  suing  in  her  own  right, 
as  beneficiary,  would  have  no  right  of  action.  The*“insurance  contract” 
was  the  contract  first  made  in  1902,  and  thereafter  renewed  from  year 
to  year;  that  contract,  admittedly,  complied  with  the  requirements  of  the 
law.  and  under  it,  admittedly,  there  was  no  right  of  action.  Whether  one 
of  the  parties  alone  had  the  power  to  renew,  or  whether  it  required  the 
concurrence  of  both,  the  contract  ended  unless  and  until  it  was  renewed. 

The  trial  Judge  erred  in  admitting  evidence  of  the  statement  of  the  deceased, 
some  time  after  the  event,  that  he  thought  he  had  hurt  himself ; but  ad- 
mitting the  statement  had  really  no  effect  upon  the  case.  A finding  on 
circumstantial  evidence  is  as  good  as  one  on  direct  testimony;  and,  having 
regard  to  the  ordinary  rule,  the  finding  of  the  trial  Judge  as  to  the  cause 
of  death  could  not  be  reversed  on  appeal,  though  there  was  no  great 
margin  of  foundation  for  the  support  of  that  finding  in  the  evidence  upon 
which  it  was  based. 

Held,  by  Maclaren,  Magee,  and  Hodgins,  JJ.A.,  that  the  evidence  referred 
to  was  properly  admitted  by  the  trial  Judge;  and  that  his  finding  that 
the  defendants  were  liable,  unless,  by  reason  of  the  provisions  of  the 
Insurance  Act,  they  were  protected  by  the  conditions  found  in  the 
original  policy,  should  be  affirmed.  The  evidence  at  the  trial  brought  the 
case  within  sec.  152  of  the  Insurance  Act,  R.S.O.  1897,  ch.  152. 

The  contract  was  a new  insurance,  and  not  merely  the  renewal  of  an  old 
one ; it  was  not  one  kept  on  foot  by  payment  or  by  performance  of  condi- 
tions with  which  the  insured  might  comply  without  the  assent  of  the 
insurer. 

Long  v.  Ancient  Order  of  United  Workmen  (1898),  '25  A.R.  147,  156,  fol- 
lowed. 

By  sub-sec.  (2)  of  sec.  80  of  the  Insurance  Act  (added  by  3 Edw.  VII.  oh. 
15,  sec.  3 ) , the  rplaintiff  was,  if  beneficiary,  entitled  to  maintain  the 
action.  Her  title  as  beneficiary  was  derived  only  from  the  insertion  of 
her  name  in  the  .original  policy  (No.  6599i6),  under  which  the  principal 
sum  was,  on  death,  payable  to  her;  and  the  words  in  the  renewal  receipt, 
“according  to  tenor  of  policy  No.  65996”  imported  the  policy  and  all  con- 
tained therein  or  thereon. 

It  was  not  necessary,  therefore,  for  the  defendants  to  establish  that  condi- 
tions impairing  or  modifying  the  contract  might  be  imported  into  the 
contract  by  reference  merely. 

Consideration,  nevertheless,  of  the  following  cases : Fenner  v.  Sun  Life  In- 
surance Co.  (1890),  17  S.C.R.  394;  Jordan  v.  Provincial  Provident  Institu- 
tion (1898),  28  S.'C.R.  554 ; Hay  v.  Employers’  Liability  Assurance  Cor- 
poration (1905),  6 O.W.R.  459;  Elgin  Loan  and  Savings  Co.  v.  London 
Cuarantee  and  Accident  Co.  (1904-6)-,  8 O.L.R.  117,  9 O.L.R.  569,  11 
O.L.R.  330. 
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In  law,  a condition,  which  is  itself  part  of  a contract,  cannot  'be  said'  to 
impair  or  modify  the  legal  effect  of  the  contract  taken  as  a whole. 

Hargrove  v.  Royal  Templars  of  Temperance  (1901),  \2  O.L.R.  79,  95, 
followed. 

Under  sec.  144(1)  of  the  Insurance  Act,  where  any  insurance  contract  is  evi- 
denced by  a sealed  or  written  instrument,  “all  the  terms  and  conditions” 
of  the  contract  must  be  set  out  in  full  on  the  face  or  back  of  the  instru- 
ment forming  or  evidencing  the  contract;  and,  the  words  “according  to 
tenor  of  policy  No.  65996”  making  the  policy  part  of  the  contract,  the 
statute  had  been  literally  complied  with;  if  policy  65996  did  not  itself 
form  the  contract,  it  evidenced  it  in  conjunction  with  the  renewal  receipt; 
the  two  documents  formed  or  evidenced  the  contract,  and  the  condition 
was  found  therein  or  thereon. 

The  plaintiff,  as  beneficiary,  was  bound  by  the  condition  in  the  policy  that 
notice  should  be  given  in  writing  within  fourteen  days  of  the  accident 
from  which  the  injury  resulted,  and  that  failure  to  give  such  notice 
should  invalidate  all  claims  under  the  policy,  although  she  had  not  con- 
tracted to  be  so  bound,  and  although  it  was  stated  in  the  policy  that  the 
conditions  therein  or  thereon  should  be  conditions  precedent  to  the  right 
of  the  insured  to  recover.  Although,  under  the  Insurance  Act,  a trust  is 
created  in  favour  of  a preferred  beneficiary,  such  as  the  plaintiff,  it  is  a 
trust  subject  to  the  terms  of  the  contract  out  of  which  the  trust  fund 
arises,  and,  therefore,  subject  to  be  defeated  by  the  neglect  of  the  insured. 
And  the  non-compliance  by  the  insured  or  the  plaintiff  with  the  condition 
was  effective  to  defeat  the  plaintiff’s  action. 

Accident  Insurance  Co.  of  North  America  v.  Young  (1892),  20  SjC.R.  280, 
Employers’  Liability  Assurance  Corporation  v.  Taylor  (1898),  29  8.C.R. 
104,  Atlas  Assurance  Co.  v.  Brownell  (1899),  29  iSJC.R.  537,  and  Home 
Life  Association  of  Canada  V.  Randall  (1899)  , 30  iSjC.R.  97,  followed. 


Appeal  by  the  plaintiff  from  the  judgment  of  Middleton,  J., 
26  O.L.R.  75. 

November  19,  1912.  The  appeal  was  heard  by  Garrow,  Mac- 
laren,  Meredith,  Magee,  and  Hodgins,  JJ.A. 

J.  L.  Whiting,  K.C.,  for  the  plaintiff,  argued  that  it  was  shewn 
by  the  evidence  that  the  deceased  died  from  an  accident,  as 
defined  by  sec.  152  of  the  Insurance  Act,  and  that  the  receipt 
of  the  2nd  January,  1909,  was  evidence  of  a new  and  indepen- 
dent contract  for  another  year.  The  learned  trial  Judge  erred  in 
holding  that  sec.  144  of  the  Insurance  Act  was  complied  with. 
The  intention  of  the  Legislature  was  to  prevent  incorporation 
of  conditions  in  the  contract  by  reference,  to  the  prejudice  of 
the  beneficiary.  He  referred  to  ‘Hay  v.  Employers’  Liability 
Assurance  Corporation  (1905),  6 O.W.R.  459;  Elgin  Loan  and 
Savings  Co.  v.  London  Guarantee  and  Accident  Co.  (1906),  11 
O.L.R.  330. 

W.  N.  Tilley  and  C.  Swabey,  for  the  defendants,  argued  that 
sec.  144  of  the  Insurance  Act  had  no  application  here,  as  it  deals 
only  with  sealed  instruments.  They  referred  to  Long  v.  Ancient 
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Order  of  United  Workmen  (1898),  25  A.R.  147;  In  re  Ethering-  C.A. 

ton  and  Lancashire  and  Yorkshire  Accident  Insurance  Co., 

[1909]  1 K.B.  591 ; In  re  Scarr  and  General  Accident  Assurance  Youlden 
Corporation , [1905]  1 K.B.  387 ; Elgin  Loan  and  Savings  Co.  v.  London 
London  Guarantee  and  Accident  Co.  (1904),  8 O.L.R.  117,  121;  °nA®“TEE 
Liverpool  and  London  and  Globe  Insurance  Co.  v.  Agricultural  Accident 
Savings  and  Loan  Co.  (1903),  33  S.C.R.  94. 

Whiting,  in  reply,  referred  to  to  Elgin  Loan  and  Savings  Co. 
v.  London  Guarantee  and  Accident  Co.,  11  O.L.R.  330,  per 
G-arrow,  J.A.,  at  p.  333 ; Fenton  v.  Thorley  & Co.  Limited, 

[1903]  A.C.  433;  Handy n v.  Crown  Accidental  Insurance  Co., 

[1893]  1 Q.B.  750. 

February  10,  1913.  Meredith,  J.A. The  insurance  in 
question  originated  in  1902,  and  was  evidenced  by  the  policy 
No.  65996.  That  insurance  seems  to  have  been  renewed  from 
year  to  year,  and  was  in  force  when  the  insured  person  died  in 
1909 : and  his  death  took,  place  under  such  circumstances  that, 
admittedly,  the  plaintiff  has  no  legal  claim  against  the  defendants 
under  the  policy.  How  then  can  she  recover?  What  sort  of 
difficulty  does  the  case  present  ? 

The  contention  is,  that  the  policy  must  be  disregarded,  and 
that  the  contract  of  insurance  must  be  taken  to  be  the  mere 
renewal  receipt;  and,  as  no  conditions  are  set  out  in  or  upon  it, 
none  are  applicable  to  the  case.  But  how  can  any  such  contention 
reasonably  be  made?  The  “accident  renewal  receipt”  is,  upon 
its  face,  and  was  in  fact,  nothing  but  a receipt  for  the  premium 
by  which  the  policy  No.  65996  was  renewed  for  another  year. 

Indeed,  without  the  policy,  the  plaintiff  suing  in  her  own  right 
onlf,  as  she  does,  would  have  no  right  of  action.  The  “insurance 
contract”  was  the  contract  which  was  first  made  in  1902,  and 
thereafter  renewed  from  year  to  year,  the  contract  evidenced  by 
the  policy  No.  65996,  and  none  other:  that  contract,  admittedly, 
complies  with  the  requirements  of  the  law,  and  under  it,  ad- 
mittedly, there  is  no  right  of  action.  The  premiums  might  just 
as  well,  as  a matter  of  law,  have  been  paid  without  any  receipt 
being  taken  for  them;  could  it  in  such  a case  be  contended, 
reasonably,  that  there  was  no  contract  in  writing? 
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It  is  true  that  it  may  be  that  there  was  no  right  of  renewal, 
such  as  that  in  question,  without  the  consent  of  the  defendants : 
but  what  difference  can  that  make  ? Whether  it  was  in  the  power 
of  one  of  the  parties  alone,  or  whether  it  required  the  concurrence 
of  each,  in  either  case  the  contract  ended  unless  and  until  it  was 
renewed;  the  renewal  in  either  case  is  indifferently  called  a 
renewal  of  the  policy,  and  the  effect  of  it  is  just  the  same— the 
old  contract  is  carried  on  in  its  entirety  for  another  year.  That 
is,  and  in  this  case  was,  the  intention  of  the  parties,  as  well  as 
the  effect  in  fact  and  in  law  of  every  such  renewal,  unless  in  it 
there  is  some  [provision  to  the  contrary ; and  such  there  was  not  in 
this  case. 

The  only  difficulty  is  to  make  anything  like  a real  difficulty 
out  of  the  appellant’s  contention  in  this  respect. 

Upon  the  question  of  admissibility  of  evidence,  the  trial 
Judge,  in  my  opinion,  erred. 

How  can  the  observation,  made  some  time  after  the  event, 
that  he  thought  he  had  hurt  himself,  be  considered  admissible 
evidence,  except,  if  material,  against  him?  It  did  not  relate  to 
his  sensations  at  the  time ; but  was  his  opinion  as  to  something 
that  had  happened  before. 

However,  little  or  nothing  turns  upon  the  statement.  If  it 
were  meant  to  convey  the  opinion  that  he  had  ruptured  or 
strained  himself,  the  meaning  which  the  words  would  ordinarily 
convey,  it  was  wrong,  because  nothing  of  the  sort  occurred. 
Whilst,  if  it  were  intended  to  convey  the  meaning  that  by  over- 
exertion  he  had  exhausted  himself,  there  was  no  need  to  say 
anything;  that  was  as  evident  to  those  to  whom  he  spoke  as  it 
could  be  to  him.  They  knew  of  his  condition  before  his  exertion, 
they  saw  what  he  did,  and  they  saw  the  weakness  which  it*  ap- 
parently brought  on.  So  that  excluding  the  statement  has 
really  no  effect  upon  the  case. 

Upon  the  question  of  fact,  it  is  never  questioned  that  a finding 
on  circumstantial  evidence  is  quite  as  good  as  one  on  direct  testi- 
mony; discussions  of  that  kind  are  quite  out  of  the  question. 
The  real  questions  are : when  the  case  was  tried  by  a jury,  was 
there  any  evidence  upon  which  reasonable  men  could  find  as  the 
jury  have  found?  and,  when  tried  by  any  judicial  officer,  whether 
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the  finding  was  right — having  regard  always  to  the  advantages  of 
a Judge  who  sees  and  hears  the  witnesses  over  any  Court  that  does 
not. 

Having  regard  to  these  things,  I am  not  prepared  to  say  that 
the  trial  Judge  erred  in  his  finding  as  to  the  cause  of  death; 
though  bound  to  say  that  there  is  no  great  margin  of  founda- 
tion for  the  support  of  that  finding  in  the  evidence  upon  which 
it  is  based. 
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I would  dismiss  the  appeal. 
Harrow,  J.A. : — I agree. 


Hodgins,  J.A. : — I agree  with  the  learned  trial  J udge  as  to  the 
evidence  admitted  by  him,  and  with  his  finding  that  the  respond- 
ents are  liable,  unless,  by  reason  of  the  provisions  of  the  Insur- 
ance Act,  they  are  protected  by  the  conditions  found  in  the 
original  policy.  The  evidence  at  the  trial  brings  the  case  within 
R.S.O.  1897,  eh.  203,  sec.  152.  I also  concur  in  his  view  that  this 
contract  is  a new  insurance,  and  not  merely  the  renewal  of  an  old 
one.  The  contract  now  relied  upon  was  not  one  kept  on  foot  by 
payments  or  by  performance  of  conditions  which  the  insured 
might  comply  with  without  the  assent  of  the  insurer.  See  Long  v. 
Ancient  Order  of  United  Workmen , 25  A.R.  147,  where  the  de- 
scription given  by  Osier,  J.A.,  at  p.  156,  of  guarantee  contracts 
may  well  express  this  one : £ ‘ The  renewal  is  a new  contract  upon  a 
new  consideration  which  was  entirely  optional  between  the 
parties,  continuing  the  former  on  foot  for  a further  period  on  the 
terms  therein  contained,  or  as  modified  by  the  renewal  contract.” 
The  question  arising  by  reason  of  the  conditions  in  the  old 
policy  raises  much  difficulty. 

The  husband  of  the  appellant  had  been  insured  in  1902  under 
an  accident  policy,  No.  65996,  the  tferms  and  conditions  of  which, 
if  they  form  part  of  the  present  contract,  are  said  to  present  an 
effectual  bar  to  the  action. 

On  the  2nd  January,  1909,  the  respondents,  in  consideration 
of  $12.50  paid  to  them,  issued  what  is  termed  therein  an  “ acci- 
dent renewal  receipt  ’ ’ in  the  following  terms : — 

“ Printed  renewal  receipts  issued  from  head  office  for  Canada 
are  alone  admitted  as  valid.  No  agent  is  authorised  to  give 


166 

C.  A. 
1913 

Youlden 

V. 

London 

Guarantee 

and 

Accident 

•Co. 

Hodgins,  J.  A. 


ONTARIO  LAW  REPORTS.  [vol. 

credit  or  take  promissory  notes  in  payment  of  premiums  or 
waive  or  alter  any  term  or  condition  of  policies  or  receipts. 

“ Accident  Renewal  Receipt. 

‘ ‘Canada  Branch.  Agency:  Kingston. 

1 ‘ Head  Office  : Toronto. 

“Policy  No.  65996. 

“The  London  Guarantee  and  Accident  Company  Limited. 
“Head  Office  No.  61  Moorgate  St.,  London,  Eng. 

“Toronto,  Jan.  2nd,  1909. 

“Received  the  sum  of  twelve  50/100  dollars,  being  the  renewal 
premium  for  an  accident  insurance  of  $2,500  on  the  life  of  Mr. 
Harry  Youlden  and  $12.50  weekly  indemnity  for  one  year  from 
January  7th,  1909,  at  noon,  according  to  tenor  of  policy  No. 
65996. 

“D.  W.  Alexander,  manager  for  Canada.” 

“Not  valid  unless  countersigned  by  S.  Roughton,  agent.” 
The  name  of  the  beneficiary  is  not  found  therein  ; and  the 
respondents  allege  that,  for  that  reason,  the  receipt  is  not  the 
whole  contract. 

The  insurance  given  is  “ accident  insurance  of  $2,500  on  the 
life  of  Mr.  Harry  Youlden  and  $12.50  weekly  indemnity  for  one 
year  from  January  7th,  1909,  at  noon;”  and  that  insurance  is 
“according  to  tenor  of  policy  No.  65996.” 

Clearly,  the  weekly  indemnity  would  be  payable  to  Harry 
Youlden,  and  on  his  death  the  $2,500  would  be  payable  to  his 
estate,  unless  he  had  designated  it  otherwise.  The  application  for 
the  policy  No.  65996  was  not  produced,  nor  was  it  suggested 
that  there  was  any  application  immediately  preceding  the  receipt 
in  question.  In  the  policy  it  is  agreed  that  the  payment  on 
death  will  be  made  to  Nina  Youlden,  wife  of  the  assured,  and 
to  him,  in  case  of  non-fatal  injury,  either  in  whole  or  in  part ; and 
the  weekly  indemnity  is  likewise  payable  to  him.  In  the  proof 
of  loss,  Nina  Youlden  signs  as  “beneficiary,”  and  she  sues  as 
such. 

The  writ  in  the  action  was  issued  on  the  11th  January,  1910.. 
By  3 Edw.  VII.  eh.  15,  sec.  3,  a sub-section  was  added  to  sec. 
80  of  the  Ontario  Insurance  Act,  enabling  any.  person  now  being 
or  hereafter  becoming  entitled  as  beneficiary  to  money  payable 
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Under  a contract  of  insurance,  to  sue  for  the  same  in  his  own 
name.  The  appellant  was,  therefore,  if  beneficiary,  entitled  to 
maintain  the  action.  The  respondents  do  not  dispute  this,  but 
rely  on  the  fact  that  to  establish  her  right  the  appellant  has  to 
refer  to  the  policy.  But  the  right  of  the  beneficiary  arises  from 
her  designation  as  such,  which  may  be  made  by  the  contract  of 
insurance  or  in  writing,  which,  therefore,  includes  a will. 

In  the  absence  of  information  as  to  any  will  and  of  the 
original  application,  her  only  title  appears  to  be  derived  from  the 
insertion  of  her  name  in  policy  No.  65996,  under  which  the  prin- 
cipal sum  is,  on  death,  payable  to  her.  It  is  necessary,  therefore, 
to  construe  the  words  ‘ ‘ according  to  tenor  of  policy  No.  65996.  ’ 9 
There  are  two  possible  meanings  to  be  given  to  them.  The  first 
is,  that  the  “ tenor”  of  the  policy  refers  only  to  its  form,  shewing 
that  it  is  an  insurance  contract  and  identifying  the  parties  to  it, 
and  amplifying  the  words  of  the  receipt  in  so  far  as  is  necessary 
to  determine  the  events  on  which  the  sum  insured  becomes  pay- 
able as  a matter  of  contract,  and  to  whom,  and  not  as  including 
the  penal  conditions,  provisoes,  and  stipulations  which  are  in  the 
nature  of  conditions  subsequent.  The  second  is  that  contended 
for  by  the  respondents,  namely,  that  the  “tenor”  of  the  policy 
includes  everything  which  that  policy  discloses  and  requires.  The 
appellant  asserts  that,  even  if  the  latter  construction  is  the  cor- 
rect one,  the  Insurance  Act  has,  in  the  circumstances  of  this  case, 
deleted  from  the  insurance  contract  relied  upon  by  the  respond- 
ents, the  conditions  which  are  said  to  be  a bar  to  her  recovery. 

The  particular  defence  relied  on  is  failure  to  comply  with  the 
condition  endorsed  on  the  policy,  that,  “in  the  event  of  injury, 
within  the  intent  and  meaning  of  this  policy,  being  sustained  by 
the  insured  . . . notice  shall  be  given  in  writing  within  four- 
teen days  of  the  accident  from  whch  the  injury  resulted  . . . 

addressed  to  the  manager  of  the  company  for  the  Dominion  of 
Canada,  at  his  office,  stating  the  full  name  . . . with  full 

particulars  of  the  accident  and  injury ; and  failure  to  give  such 
notice  within  such  time  shall  invalidate  all  claims  under  this 
policy.  ’ ’ 

The  policy  is  under  seal;  and,  in  consideration  of  the  war- 
ranties contained  in  the  application  and  $12.50,  and  “subject  to 
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tlie  terms  and  conditions  hereof,”  the  company  insure  Harry 
\ ouldeu  for  twelve  months.  Then  follow  the  provisions  shewing 
the  circumstances  under  which  payments  will  be  made.  The  one 
applicable  is  part  of  (a)  : “ Within  ninety  days  after  proof  that 
the  insured  shall  have  sustained  bodily  injuries,  effected  through 
external  violent  and  accidental  means,  and  that  such  injuries 
alone  and  independently  of  all  other  causes  shall  have  occasioned 
death  within  ninety  days  from  the  sustaining  of  such  injuries, 
the  company  shall  pay  the  principal  sum  of  this  policy  to  Nina 
Youlden,  wife  of  assured.” 

In  the  remaining  part  of  (a),  the  payment  is  expressly  made 
“subject  to  the  conditions  endorsed  hereon,”  and,  where  there 
is  a subsequent  qualification,  it  reads,  “subject  to  the  said  con- 
ditions and  the  provisoes  hereinafter  contained,”  and  then  it 
takes  the  form  of  “subject  as  aforesaid.” 

The  following  paragraph  ends  the  policy : ‘ ‘ Provided  further 
that  the  several  conditions,  restrictions,  stipulations,  and  notices 
endorsed  hereon,  as  well  as  those  herein  contained,  shall  be  read 
as  incorporated  herein,  and  are  and  shall  be  conditions  precedent 
to  the  right  of  the  insured  to  recover  hereunder.” 

Endorsed  on  the  policy  are  “conditions  of  assurance,”  of 
Which  the  one  I have  quoted  is  that  relied  on  by  the  respondents. 

The  first  inquiry  to  be  made  is  as  to  what  effect  is  to  be  given 
to  the  words  in  the  receipt,  ‘ ‘ according  to  tenor  of  policy  65996.  ’ ’ 
I was  desirous  of  knowing  whether  such  a seemingly  innocent  re- 
ference to  a former  policy  drew  with  it  the  consequences  set  up 
by  the  respondents,  and  have  endeavoured  to  ascertain  the  mean- 
ing of  the  word  “tenor”  as  used  in  this  connection. 

In  criminal  law  its  meaning  is  welLsettled.  In  an  indictment 
for  forgery  “according  to  the  tenor  following,”  where  a prose- 
cutor failed  in  proving  the  instrument  verbatim  as  laid,  the 
variance  was  held  to  be  fatal:  The  King  v.  Pou\ell  (1771),  1 
Leach  C.O.  77.  Chitty’s  Criminal  Law  (1826),  p.  234,  citing  The 
King  v.  Gilchrist  (1795),  2 Leach  C.C.  657,  661,  says:  “ ‘ Purport ’ 
means  the  substance  of  an  instrument  as  it  appears  on  the  face  of 
it  to  every  eye  that  reads  it;  ‘tenor’  means  an  exact  copy  of  it.” 
Buller,  J.,  in  The  King  v.  May  (1779),  Doug.  -193,  194,  ruled,  at 
the  trial  of  a prisoner  on  an  indictment  for  perjury,  that  the 
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word  “ tenor  ” had  so  strict  and  technical  a meaning  as  to  make  it 
necessary  to  recite  verbatim.  In  the  report  of  the  judgment  of 
the  Court  of  King’s  Bench  in  Rex  v.  Bear  (1699),  2 Salk.  417,  on 
an  information  for  libel,  it  is  said,  ‘ ‘ The  tenor  of  a thing  is  the 
transcript;”  and  in  Wright  v.  Clements  (1820),  3 B.  & Aid.  503, 
in  a civil  action  for  libel,  “tenor”  was  as  strictly  construed  as 
in  The  King  v.  May,  ante. 

The  Supreme  Court  of  New  York  took  the  same  view  in  The 
People  v.  Warner  (1830),  5 Wend.  271.  Marcy,  J.,  says:  “The 
word  ‘tenor’  has  a technical  meaning  and  requires  an  exact 
copy.”  See,  also,  in  Massachusetts,  Commonwealth  v.  Wright 
(1848),  55  Mass.  46,  at  p.  65;  in  North  Carolina,  State  v.  Town- 
send (1882),  86  N.C.  676,  at  p.  679,  where  it  is  said  that  “ tenor 
imports  identity in  Arkansas,  McDonnell  v.  State  (1893),  24 
S.W.R.  105;  in  Texas,  Edgerton  v.  State  (1902),  70  S.W.R.  90. 

In  Broom’s  Legal  Maxims,  6th  ed.,  p.  430,  it  is  said  that  it  is 
the  tenor  of  the  feudal  grant  which  regulates  its  effect  and  extent. 

In  commercial  cases,  'averment  of  presentment  according  to 
the  tenor  and  effect  of  the  bill  meant  presentment  where,  by  the 
exact  terms  of  the  acceptance,  it  was  made  payable : Bush  v.  Kin- 
near  (1817),  6 M.  & S.  210;  Huffam  v.  Ellis  (1811),  3 Taunt.  415; 
and  see  Good  v.  Walker  (1892),  61  L.J.N.S.  Q.B.  736. 

In  dealing  with  the  words  “in  form  following,”  Crampton,  J., 
in  Lord  Mount cashell  v.  Lord  O’Neill  (1852),  3 Ir.  'C.L.  Rep.  436, 
at  p.  454,  remarks:  “There  is  a distinction  to  be  observed,  and 
even  noted  in  our  books,  between  the  legal  words  ‘tenor’  and 
‘form’  and  the  setting  out  of  an  instrument  according  to  the 
tenor,  or  according  to  the  form.  Tenor  has  a stricter  sense  than 
form.  In  the  former  case  an  instrument  must  be  set  out  in  hcec 
verba , but  where  a form  is  to  be  pursued  the  same  strictness  is 
not  required.” 

In  the  celebrated  case  of  Miller  v.  Salomons  (1852),  7 Ex. 
475,  Chief  Baron  Pollock,  in  construing  the  words  of  3 Jac.  I. 
ch.  4,  sec.  15,  ‘ ‘ the  tenor  of  which  oath  hereafter  folio weth,  ’ ’ says, 
at  p.  561:  “Apparently  the  effect  of  this  statute  was  to  exclude 
Jews  from  any  benefit  that  might  arise  from  taking  the  oath — 
for  they  certainly  could  not  take  the  oath  according  to  the  tenor 
(which  is  the  same  thing  as  verbatim) , nor  subscribe  it  as  so 
taken.” 
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In  deciding  whether  probate  may  be  granted  to  a party  as 
executor  “ according  to  the  tenor/’  Lord  Ashbourne,  C.,  saysr 
‘ ‘ The  whole  will  must  be  considered,  and  every  part  of  it  must 
be  examined  to  find  its  general  tenor:”  Re  McKane  (1887),  21 
L.R.  Ir.  1,  at  p.  6. 

An  examination  of  dictionaries,  including  law  dictionaries,, 
give  much  the  same  result.  Thus,  the  Gentury  Dictionary: 
“Tenor:  general  course  or  drift  of  a thought  . . . which 

. . . runs  through  a whole  . . . statute.  ’ ’ Wharton,  Tom- 
lin, and  Mozley  & Whiteley,  in  their  law  dictionaries,  agree  with 
Kinney ’s  definition,  ‘ ‘ An  exact  copy  of  a writing,  pursuing  the 
course  of  its  words  as  they  succeed  one  another.”  See  also- 
Sturgis  v.  Dunn  (1855),  19  Beav.  135. 

I find  no  warrant  in  criminal  or  common  law,  nor  in  that  laid 
down  by  Judges,  for  construing  “according  to  tenor  of  policy 
65996,”  otherwise  than  as  importing  the  policy  and  all  contained 
therein  or  thereon. 

It  is,  therefore,  not  really  necessary  for  the  respondents  to 
have  recourse  to  the  cases  cited  on  the  argument  as  holding  that 
conditions  impairing  or  modifying  the  contract  may  be  imported 
by  reference  merely.  But,  as  they  are  mentioned  and  discussed 
by  the  learned  trial  Judge,  it  may  not  be  out  of  place  to  examine 
them. 

In  Venner  v.  Sun  Life  Insurance  Co.  (1890),  17  S.C.R.  394,, 
the  policy  was  adjudged  void  for  misrepresentations  in  the  appli- 
cation. By  the  policy  the  company  had  agreed  to  pay  “upon  the 
express  condition  that  if  Langlois’  ” (the  insured)  “answers  in 
the  application  were  later  proved  to  have  been  false  the  policy 
would  then  be  void”  (per  Taschereau,  J.,  at  p,  399).  The  condi- 
tion was  thus  literally  “set  out  in  full,”  although  it  needed 
proof  of  the  particular  false  statement  in  the  application  before 
effect  could  be  given  to  it.  But  the  case  does  not  deal  exhaus- 
tively with  the  section  referred  to. 

In  Jordan  v.  Provincial  Provident  Institution  (1898),  2& 
S.C.R.  554,  the  Court  followed  the  case  just  cited,  and  held  that,, 
as  the  application  was,  by  the  policy,  made  part  of  the  contract, 
and  as  there  was  a condition  endorsed  on  the  policy  rendering  the- 
insurance  void  for  misrepresentation  of  a material  fact  in  the 
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application,  the  company  had  sufficiently  complied  with  sub- 
sec. 1 of  sec.  33  of  the  then  Ontario  Insurance  Act  (1892),  55 
Viet.  ch.  39. 

These  two  cases  affirm  only  this  conclusion,  namely,  that  a 
condition  invalidating  a contract  for  misrepresentation  at  its 
inception  is  set  out  in  full  even  if  it  leaves  the  identification  of 
the  particular  false  statement  at  large. 

In  Hay  v.  Employers’  Liability  Assurance  Corporation , 6 
O.W.R.  459,  this  Court  has  decided  that  the  proposal  of  the  plain- 
tiff was  “by  reference  thereto  in  the  policy  sufficiently  incor- 
porated therewith  and  set  out  in  full  therein,  ’ ’ within  the  mean- 
ing of  the  Ontario  statute,  then  R.S.O.  1897,  ch.  203,  sec.  144(1)  • 
and,  construing  it  as  part  of  the  contract,  held  that  there  was  a 
plain  breach  thereof,  and  that  the  plaintiff  could  not  recover. 

In  Elgin  Loan  and  Savings  Co.  v.  London  Guarantee  and 
Accident  Co.  (1904-6),  8 O.L.R.  117,  9 O.L.R.  569,  11  O.L.R.  330, 
this  Court  adhered  to  that  view.  ,. 

These  cases  mark  an  advance  on  those  in  the  Supreme  'Court ; 
for  in  neither  of  them  was  there  any  actual  condition  making  the 
contract  void  for  misrepresentation  in  the  application,  and  they 
are  decided  upon  the  principle  that  a contract  may  be  avoided  by 
misrepresentation,  which  misrepresentation,  if  in  the  application, 
may  be  relied  on  under  sec.  144,  sub-secs.  1 (a),  2,  and  3,  provided 
that  it  is  referred  to  in  the  policy  as  the  basis  of  the  contract. 

While  I am  bound  by  these  cases,  I do  not  think  they  are  in- 
consistent with  the  view  expressed  by  the  learned  Chancellor  in 
the  Elgin  case,  9 O.L.R.  569,  which  seems  to  me  to  indicate  ex- 
actly the  difference  in  meaning  between  sub-sec.  1 and  the  suc- 
ceeding sub-sections.  I cannot  understand  how,  in  law,  a con- 
dition, which  is  itself  part  of  a contract,  can  be  said  to  impair 
or  modify  the  legal  effect  of  the  contract  taken  as  a whole,  al- 
though it  is  easy  to  see  how,  speaking  in  a business  sense,  it  may 
well  do  so.  The  majority  in  this  Court  have  in  fact  affirmed 
that  view  in  Hargrove  v.  Royal  Templars  of  Temperance  (1901), 
2 O.L.R.  79,  as  stated  by  Osier,  J.A.,  at  p.  95. 

The  result,  however,  of  these  cases  is,  to  my  mind,  incon- 
clusive upon  the  present  appeal.  They  do  not  really  touch 
the  question  whether  a condition  modifying  or  impairing  the 
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effect  of  a contract  can  be  read  into  the  contract  by  refer- 
ence, unless  conditions  which  modify  or  impair  the  effect  of  a 
contract  (admittedly  in  existence,  and,  therefore,  treated  as 
valid)  are  to  be  regarded  in  the  same  way  under  the  Insurance 
Act  as  conditions  forming  an  essential  part  of  the  contract  itself, 
and  by  reason  of  the  breach  of  which  the  contract  may  be  found 
to  have  been  void  from  its  inception. 

In  view  of  the  argument  on  behalf  of  the  respondents,  it 
may  be  well  to  point  out  that,  under  sec.  144,  sub-sec.  1,  of  the 
Ontario  Insurance  Act,  R.S.O.  1897,  eh.  203— where  any  insur- 
ance contract  is  evidenced  by  a sealed  or  written  instrument — 
“ all  the  terms  and  conditions”  of  the  contract  must  be  set  out 
in  full’ on  the  face  or  back  of  the  instrument  forming  or  evi- 
dencing the  contract.  Hence  there  is  no  possibility  of  introduc- 
ing an  oral  term  or  condition,  as,  where  it  is  evidenced  as  it  is 
here,  all  the  terms  and  conditions  must  be  set  out  in  the  instru- 
ment. Unless  these  terms  and  conditions  are  so  set  out,  none  of 
them  which  impairs  or  modifies  the  contract  is  valid,  nor  can  it 
be  given  in  evidence  against  the  insured  or  the  beneficiary. 

But,  if  the  words  “according  to  tenor  of  policy  No.  65996” 
make  the  policy  part  of  the  insurance  contract,  it  is  clear  that  the 
statute  has  been  literally  complied  with.  If  policy  65996  does 
not  of  itself  form  the  contract,  it  evidences  it  in  con  junction,  with 
the  renewal  receipt.  Under  the  Interpretation  Act  “instru- 
ment” may  be  read  as  “instruments.”  See  per  Maelennan,  J.A., 
in  Wintemute  v.  Brotherhood  of  Railroad  Trainmen  (1900),  27 
A.R.  524,  at  p.  527 ; and  these  two  documents  form  the  contract, 
and  the  condition  is  found  therein  or  thereon. 

The  only  remaining  question  is,  whether  the  beneficiary  is 
bound  by  the  condition,  she  not  having  contracted  to  be  so 
bound.  The  right  of  the  beneficiary  to  sue  and  receive  the 
insurance  money  payable  is  statutory;  and  the  condition  relied 
on  is  one  which,  if  valid,  defeats  this  statutory  right.  The  in- 
sured and  the  company  have  entered  into  a contract  which  the 
Insurance  Act  makes  a trust  in  favour  of  the  appellant  as  a 
preferred  beneficiary.  Is  she,  therefore,  in  the  same  class  as  the 
insured?  The  appellant  argues  that  she  is  not,  and  urges  that 
the  condition  is  one  in  defeasance  of  the  contract;  and  the  last 
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clause  of  the  policy  previously  quoted  purports  to  bar  the  in- 
sured, and  not  the  beneficiary. 

It  is  true  that,  under  the  Insurance  Act,  a trust  is  created  in 
favour  of  a preferred  beneficiary,  such  as  the  appellant.  But  I 
have  found  no  case  where  the  trust  has  been  treated  as  created 
in  such  a fashion  that  the  insurance  company  is  a bare  trustee  for 
the  beneficiary  on  the  happening  of  the  event  insured  against. 
It  has  been  dealt  with  as  if  the  trust,  while  it  arose  immediately 
on  the  designation  of  the  beneficiary,  was  always  subject  to  the 
terms  of  the  contract  out  of  which  arose  the  trust  fund,  and, 
therefore,  subject  to  be  defeated  by  the  neglect  of  the  insured. 
Most  of  the  actions  upon  insurance  contracts  are  brought  by 
beneficiaries  under  the  statute ; and  default  in  payment  of  pre- 
miums, absence  of  proper  notice,  and  forfeiture  for  non-compli- 
ance with  conditions,  have  all  been  treated  as  good  defences 
against  this  class  of  beneficiary.  The  allowance  of  such  a de- 
fence in  cases  like  the  Venner  and  Jordan  cases,  can  be  readily 
understood,  because  the  foundation  of  the  contract  was  attacked. 
But  in  the  present  and  in  similar  cases  it  is  a hardship  if  the 
defence  set  up  here,  or  one  depending  upon  a default  of  the  in- 
sured or  beneficiary  after  the  happening  of  the  event  insured 
against,  should  be  allowed  to  prevail  against  the  express  trust 
declared  by  the  statute.  It  seems  unjust  that  a condition,  often 
not  known  to  a beneficiary,  and,  as  here,  intended  to  arise  after 
injury  to  the  insured — who  is  the  only  one  likely  to  know  of  it — 
should  enable  a company  to  escape  the  liability  it  was  paid  to 
assume.  But,  as  I understand  the  decisions,  the  same  rule  has 
been  applied  in  all  cases. 

Such  a condition  as  is  found  here  has  been  held  effective,  and 
the  giving  of  the  required  notice  a condition  precedent  to  lia- 
bility. See  Accident  Insurance  Co.  of  North  America  v.  Young 
(189*2),  20  S.C.R.  280  (in  which  case  the  plaintiff  was  a bene- 
ficiary to  whom  the  policy  was  payable)  ; Employers’  Liability 
Assurance  Corporation  v.  Taylor  (1898),  29  S.C.R.  104;  Atlas 
Assurance  Co.  v.  Brownell  (1899),  29  S.C.R.  537. 

In  Home  Life  Association  of  Canada  v.  Bandall  (1899),  30 
S.C.R.  97,  a beneficiary  was  held  bound  by  a condition  in  the 
policy  requiring  certain  proofs  of  a valid  claim  to  be  submitted 
before  action  could  be  brought,  which  proofs,  when  furnished, 
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shewed  that  the  deceased  had  died  from  consumption  within  the 
year.  This  brought  it  within  the  19th  condition  endorsed  on  the 
policy,  which  provided  that  a death  from  consumption  within  the 
year  was  a risk  not  covered  by  the  contract. 

In  the  first  two  cases  there  were  dissenting  judgments,  which, 
with  Shera  v.  Ocean  Accident  and  Guarantee  Corporation  (1900), 
32  O.R.  411,  may  be  referred  to  for  opinions  treating  of  condi- 
tions similar  to  that  invoked  in  this  case,  but  in  a different  way. 

There  is  not  much  direct  authority  to  be  found  dealing  with 
the  status  of  a beneficiary  when  confronted  with  the  effect  on  her 
rights  of  conditions  subsequent.  In  the  Randall  case,  Strong, 
C.J.,  expressesAhe  opinion  (30  S.C.R.  at  p.  106) — obiter , it  is 
true — that  a condition  limiting  the  right  of  action  to  a year  from 
the  death  would  bind  the  beneficiary. 

Meredith,  J.,  in  Webb  v.  New  York  Life  Insurance  Co.  (un- 
reported), tried  at  the  Toronto  non- jury  sittings  on  the  25th 
March,  1892,  expressed  the  same  opinion  upon  the  same  point. 
See  also  Wood  v.  Confederation  Life  Insurance  Co.  (1901),  2 
N.B.  Eq.  217. 

In  the  Tenner  case,  it  was  argued  that  the  third  party  could 
recover,  the  policy  being  payable  to  him.  Yenner,  however,  was 
a creditor,  and  not  a beneficiary ; and  the  case  did  not  raise  the 
exact  question  to  which  I have  alluded. 

I think  the  foregoing  decisions  must  bind  this  Court  in  this 
case. 

The  nature  of  the  trust  created  has  been  very  fully  stated, 
though  not  in  such  terms  as  to  warrant  an  express  decision  that 
it  would  oust  the  effect  of  such  a condition,  in  In  re  Adam’s  Policy 
Trust  (1883),  23  Oh.  D.  525;  Fisher  v.  Fisher  (1897-8),  28  O.R. 
459,  25  A.R.  108 ; and  by  Osier,  J.A.  (dissenting),  in  McKibbon 
v.  Feegan  (1893),  21  A.R.  87;  while  Jessel,  M.R.,  in  Mattheiv  v. 
Northern  Assurance  Co.  (1878),  9 Ch.  D.  80,  held  the  view  that 
the  insurance  company  was  not  a trustee  but  an  ordinary  debtor. 
See  also  Cleaver  v.  Mutual  Reserve  Fund  Life  Association , 
[1892]  1 Q.B.  147. 

I think  the  appeal  should  be  dismissed. 

Maclare^t  and  Magee,  JJ.A.,  agreed  with  Hodgins,  J.A. 


Appeal  dismissed  with  costs. 
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[IN  CHAMBERS.] 

Bank  of  Hamilton  v.  Baldwin. 

Writ  of  Summons — Issue  in  Name  of  Former  Sovereign — Error  or  Defect — 
Irregularity — Power  of  Court  to  Cure — Con.  Rules  310,  312 — Amend- 
ment— Limitations  Act. 


1913 


Jan.  23. 
Feb.  11. 


An  action  upon  a promissory  note  was  begun  in  December,  1912,  just  in  time 
to  save  the  bar  of  the  Limitations  Act.  By  a mistake  of  the  plaintiffs’ 
solicitor  and  the  officer  of  the  Court,  the  writ  of  summons  ran  in  the 
name  of  King  Edward  WI.  instead  of  King  George  IV : — 

L [eld,  upon  an  application  by  the  defendants  to  set  aside  the  writ  and  an 
ex  parte  order  allowing  the  plaintiffs  to  amend  it,  that  the  error  was  a 
mere  irregularity,  and  the  writ  was  properly  amended,  under  Con.  Rules 
310  and  3112,  notwithstanding  that  the  amendment  would  defeat  the 
right  of  the  defendants  to  set  up  the  Limitations  Act. 

Distinction  between  a mere  irregularity  which  is  amendable  and  such  a 
defect  as  would  render  the  proceedings  incurable  and  void,  pointed  out. 
The  Count  should  amend  where  the  opposite  party  has  not  been  misled  or 
substantially  injured  by  the  error. 

The. "defect  in  this  case  could  be  waived,  as  the  defendants  could  appear; 

and,  appearance  once  entered,  the  form  of  the  writ  becomes  immaterial. 
Review  of  the  authorities. 

Motion  by  the  defendants  to  set  aside  the  writ  of  summons 
and  an  ex  parte  order  of  a Local  Judge  allowing  the  plaintiffs  to 
amend  the  writ. 

January  23.  The  motion  was  heard  by  the  Master  in 
Chambers. 

8.  H.  Bradford , K.C.,  for  the  defendants. 

M.  L.  Gordon,  for  the  plaintiffs. 

January  28.  The  Master: — This  action  is  brought  on  a 
judgment  dated  the  5th  December,  1892.  The  writ  of  summons 
was  issued  only  on  the  4th  December,  1912,  barely  in  time  to  bar 
the  Statute  of  Limitations.  This  may  account  for  the  writ  issu- 
ing as  a command  from  His  late  Majesty  King  Edward  VII., 
who  departed  this  life  on  the  6th  May,  1910. 

The  error  escaped  the  notice  of  the  Local  Registrar.  When  it 
first  dawned  on  the  plaintiffs’  solicitors,  does  not  appear. 

But,  on  the  4th  January,  1913,  after  service  of  the  writ  in  its 
original  form,  but  before  the  time  for  appearance  had  expired, 
an  ex  parte  order  was  made  by  a Local  Judge  to  amend  by  insert- 
ing the  words  “ George  the  Fifth,”  in  the  place  and  stead  of 
“Edward  the  Seventh.” 
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This  order  was  served  on  the  defendants  on  the  15th  January ; 
and,  two  days  later,  the  defendants  moved  to  set  aside  the  writ 
as  a nullity  and  the  amending  order  as  having  been  made  ex 
parte.  It  was  conceded  that,  unless  the  writ  was  a nullity, 
nothing  would  be  gained  by  setting  aside  the  order  to  amend. 

The  mistake  would  seem  one  almost  impossible  to  occur,  had 
it  not  been  for  the  similar  instance  to  be  found  in  Biggar  v.  Kemp 
(1908),  12  O.W.R.  863,  and  cases  there  cited.  It  is  pretty  safe  to 
say  that  the  case  of  Drury  v.  Davenport  (1837),  6 Dowl.  162,  3 
M.  & W.  45,  would  not  be  followed  at  the  present  day. 

As  long  ago  as  1856,  by  19  Viet.  ch.  43,  secs.  37  and  38,  very 
wide  powers  of  amendment  were  given ; these  sections  are  found 
later  as  secs.  48  and  49  of  the  Common  Law  Procedure  Act, 
C.S.U.C.  ch.  22.  If  the  argument  in  support  of  the  motion  was 
pushed  to  its  extreme  limit,  all  writs  issued  under  any  other 
name  than  that  of  Queen  Victoria  would  be  void  unless  protected 
by  Con.  Rule  1224,  as,  no  doubt,  they  are — the  concluding  words 
shew  that  this  motion  cannot  succeed  unless  the  variance  from  the 
fact  is  “matter  of  substance.”  The  effect  of  my  decision  in 
Biggar  v.  Kemp,  supra,  by  which  I am  bound,  is,  that  the  amend- 
ment was  properly  made  in  this  case. 

These  mistakes  are  not  to  be  condoned  always  and  as  a matter 
of  course.  But  here  it  will  be  a sufficient  penalty  if  the  plaintiffs 
are  left  to  bear  their  own  costs. 

If  the  defendants  wish  to  carry  the  matter  further,  the  time 
for  that  purpose  can  be  extended,  if  necessary. 

These  cases  seem  to  shew  that  it  would  be  economy  in  the 
long  run  to  destroy  old  forms. 

The  defendants  appealed  from  the  order  of  the  Master  in 
Chambers. 

February  8.  The  appeal  was  heard  by  Middleton,  J.,  in 
Chambers. 

8.  B.  Bradford,  K.C.,  for  the  defendants. 

M.  L.  Gordon,  for  the  plaintiffs. 

February  11.  Middleton,  J.  ;■ — The  action  is  upon  a promis- 
sory note.  The  writ  was  issued  just  before  the  note  would  have 
become  barred  by  the  Statute  of  Limitations.  The  motion  is  im- 
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portant,  as,  if  successful,  the  note  is  now  outlawed.  By  a mistake 
of  the  plaintiffs’  solicitor,  not  noticed  by  the  officer  issuing  the 
writ,  an  old  form  of  writ  was  used,  printed  during  the  reign  of 
His  Majesty  King  Edward  VII.,  and  no  change  was  made  in  it ; 
so  that  the  command  in  the  writ  is  in  the  name  of  the  deceased 
and  not  the  reigning  sovereign.  It  is  Said  that  this  is  fatal,  as  an 
action  can  be  commenced  only  by  writ,  and  that  the  writ  is  a 
command  by  the  sovereign. 

Cases  can  be  found  in  the  old  reports  shewing  that  at  one  time 
such  'an  irregularity  could  not  be  cured:  see,  for  example, 
Drury  v.  Davenport,  3 M.  & W.  45,  where  the  writ  commenc- 
ing “William  IV.,”  etc.,  instead  of  “Victoria,”  etc.,  issued 
after  the  beginning  of  her  reign,  was  set  aside  by  the  full  Court. 

There  is  no  doubt  that  the  writ  is  irregular.  The  real  ques- 
tion is  as  to  the  effect  of  Con.  Rules  310  and  312.  These  provide 
that  non-compliance  with  the  Rules  “shall  not  render  the  writ 
. . . void,”  but  the  same  may  be  set  aside  as  irregular  or  be 
“otherwise  dealt  with”  as  may  be  deemed  just;  and  it  is  made 
the  duty  of  a Judge  to  “amend  any  defect  or  error  in  any  pro- 
ceedings . . . 'necessary  for  the  advancement  of  justice,  deter- 
mining the  real  matter  in  dispute,”  etc. 

The  distinction  between  mere  irregularity  which  is  amendable 
and  such  a defect  as  to  render  the  proceedings  incurable  and 
void,  is  not  easily  to  be  drawn.  Very  many  years  ago  Twisden, 
J.,  in  Maleverer  v.  Redshaw  (1669),  1 Mod.  35,  said : “ The  statute 
is  like  a tyrant ; where  he  comes  he  makes  all  void ; but  the  com- 
mon law  is  like  a nursing  father,  makes  void  only  that  part  where 
the  fault  is,  and  preserves  the  rest.  ’ ’ 

This  view,  thus  quaintly  expressed,  affords  a working  rule, 
reconciling  most,  if  not  all,  of  the  authorities.  Where  the  defect 
is  in  respect  of  a matter  which,  by  some  statutory  or  other  pro- 
vision, is  made  a condition  precedent,  then  its  non-observance 
is  fatal.  The  tyrannical  statute  has  made  void  the  thing  done. 
In  other  cases,  the  Consolidated  Rule,  a nurse  yet  more  gentle 
and  sympathetic  than  the  common  law,  enables  the  defect  to  be 
cured. 

In  Anlaby  v.  Prcetorius  (1888),  20  Q.B.D.  764,  a judgment 
signed  before  the  expiry  of  the  time  for  entering  an  appearance, 
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was  regarded  as  a nullity,  because  the  lapse  of  the  proper  time 
was  a condition  precedent  to  the  right  to  enter  judgment. 

In  Appleby  v.  Turner  (1900),  19  P.R.  145,  a judgment  was 

* 

set  aside  as  a nullity  because  the  Rule  provided  that,  before  tak- 
ing proceedings  upon  default  of  appearance,  the  writ  and  affi- 
davit of  service  should  be  filed ; thus  making  the  filing  a condi- 
tion precedent. 

In  Hoffman  v.  Crerar  (1899),  18  P.R.  473,  19  P.R.  15,  a 
judgment  was  set  aside  as  void  because  the  writ  was  not  specially 
endorsed,  and  this  was  a condition  precedent. 

In  Hamp-Adams  v.  Hall,  [1911]  2 K.B.  942,  a judgment  was 
set  aside  because  a due  memorandum  of  service  had  not  been  en- 
dorsed upon  the  writ,  and  the  Rule  in  England  provided  that,  if 
this  is  not  done,  ‘ ‘ the  plaintiff  shall  not  be  at  liberty,  in  case  of 
non-appearance,  to  proceed  by  default.  ’ ’ 

Little  purpose  would  be  served  by  the  citation  of  instances  in 
which  the  Court  has  exercised  its  remedial  jurisdiction.  The 
general  principle  underlying  all  the  cases  is,  that  the  Court 
should  amend  where  the  opposite  party  has  not  been  misled  or 
substantially  injured  by  the  error. 

In  Dickson  v.  Law,  [1895]  2 Ch.  62,  a writ  was  served  out  of 
the  jurisdiction,  which  was  in  the  form  provided  for  service 
within  the  jurisdiction ; and  the  notice  prescribed  to  be  endorsed 
upon  the  writ  where  service  is  made  out  of  the  jurisdiction  was 
entirely  absent.  It  was, held  that  the  defendant  was  not  misled; 
and  the  motion  to  set  aside  the  proceedings  was  refused. 

Many  of  the  cases — e.g.,  Fry  v.  Moore  (1889),  23  Q.B.D.  395 
— suggest  as  the  test  the  question  whether  the  defect  is  one  that 
could  be  waived.  Manifestly,  the  defect  in  this  case  could  be 
waived,  as  the  defendant  could  appear;  and,  appearance  once 
entered,  the  form  of  the  writ  becomes  immaterial. 

I have  no  doubt  that  this  is  the  kind  of  defect  or  irregularity 
in  the  proceedings  which  the  Court  is  empowered  to  amend. 
The  duty  cast  upon  the  Court  by  Con.  Rule  312  is  to  make  all 
amendments  necessary  for  the  determining  of  the  real  matter  in 
dispute.  The  real  matter  in  dispute  here  is  the  existence  of  the 
debt.  When  the  plaintiffs  issued  the  writ,  they  had,  within  the 
time  limited  by  the  law,  resorted  to  the  Court  for  the  enforce- 
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ment  of  their  claim.  The  defect  in  the  writ  arose  from  the  de- 
fault of  the  solicitor,  an  officer  of  the  Court,  in  using  the  wrong 
form.  This  defect  was  not  discovered  because  of  the  default 
of  another  officer  of  the  Court,  the  Local  Registrar ; and  the  de- 
fendant was  in  no  wise  misled.  When  the  writ  was  served,  the 
defendant  knew  that  he  was  called  upon  to  defend  himself  in 
the  Court.  He  knew  the  place  where  he  was  to  enter  his  appear- 
ance; and  the  fact  that  there  was  a mistake  in  the  name  of  the 
sovereign  was  abundantly  plain. 

Then  it  is  said  that  I ought  not  to  amend  because  amending 
will  defeat  the  right  of  the  defendants  to  set  up  the  Statute  of 
Limitations.  I quite  concede  that,  after  the  Statute  of  Limita- 
tions has  run,  the  Court  ought  not  to  introduce  a new  cause  of 
action  into  a pending  action  so  as  to  defeat  the  statute ; nor 
should  one  who  has  not  been  sued  be  added  as  a party  as  of  the 
date  of  the  original  writ,  so  as  to  deprive  him  of  his  statutory 
defence.  The  case  relied  upon  by  Mr.  Bradford  of  Challinor  v. 
Roder  (1885),  1 Times  L.R.  527,  falls  within  this  category.  So 
also  does  Hudson  v.  F ernyfiougli  (1889),  61  L.T.R.  722;  for  what 
was  there  sought  was  really  the  addition  of  a plaintiff  in  whom 
the  cause  of  action  was  vested. 

I think  the  appeal  fails,  and  should  be  dismissed  with  costs  to 
the  plaintiff  in  any  event. 
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[IN  THE  COURT  OF  APPEAL.] 

Re  City  op  Toronto  and  Toronto  and  York  Radial  R.W.  Co. 


Ontario  Railway  and  Municipal  Board — Jurisdiction — Right  of  Appeal — 

Preliminary  Ruling  of  Board  not  Appealed  from — Leave  to  Appeal  from 

Substantive  Ordet'  of  Board — Diversion  or  Deviation  of  Street  Railway 

from  Highway  to  Right  of  Way — Statutory  Powers — Authority  of 
- Board — Construction  of  Statutes. 

Upon  the  application  of  the  railway  company  to  the  Ontario  Railway  and 
'Municipal  Board  for  the  approval  of  its  plan,  profile,  and  book  of  refer- 
ence, for  the  deviation  of  its  line  westerly  from  Yonge  street,  in  the 
city  of  Toronto',  to  the  southerly  end  of  its  Metropolitan  division,  the 
Board,  on  the  16th  October,  1911,  ruled  that  the  company  had  the  right  to 
deviate  its  line,  to  leave  Yonge  street,  a public  highway,  upon  which  it 
operated,  and  get  on  its  own  right  of  way.  The  plan,  profile,  and  book 
of  reference,  then  submitted,  were  not  approved  by  order;  but  on  the 
17th  June,  1912,  the  Board  made  an  order  approving  a plan,  profile,  and 
book  of  reference,  submitted  on  the  30th  May,  1912.  The  city  corpora- 
tion did  not  appeal  from  the  earlier  ruling;  but,  iby  leave  of  the  Court 
of  Appeal,  given  subject  to  objection,  appealed  from  the  order  of  the 
17th  June,  1912:— 

Held,  that  the  right  of  appeal  was  not  lost  or  waived  by  reason  of  the 
lapse  of  time  and  apparent  acquiescence  in  the  earlier  ruling. 

Held,  also,  that  the  company  was  not  authorised  by  legislation,  and  the 
Board  had  no  jurisdiction  to  authorise  the  company,  to  remove  its  rail- 
way from  Yonge  street. 

'Consideration  of  the  following  provisions  of  Ontario  statutes:  40  Viet.  ch. 
84,  secs.  2,  8;  56  Viet.  ch.  94,  secs.  4,  5,  11;  60  Viet.  ch.  92,  secs.  1,  6; 
61  Viet.  ch.  66,  secs.  6,  23;  6 Edw.  VII.  ch.  30,  secs.  55,  199;  6 Edw.  VII. 
ch.  124,  sec.  3;  10  Edw.  VII.  ch.  83,  sec.  12;  1 Geo.  V.  ch.  134,  secs.  1,  6. 

The  Toronto  and  York  Radial  Railway  Company  applied  to 
the  Ontario  Railway  and  Municipal  Board  for  the  approval  of 
its  plan,  profile,  and  book  of  reference,  for  the  deviation  of  its 
line  westerly  from  Yonge  street  to  the  southerly  end  of  its  Met- 
ropolitan division. 

The  Board,  on  the  16th  October,  1911,  after  the  application 
had  been  heard,  expressed  the  opinion  that  the  company  had 
the  right  to  deviate  its  line,  to  leave  Yonge  street,  a public  high- 
way, upon  which  it  operated,  and  get  on  its  own  right  of  way 
(a  private  way  which  it  was  endeavouring  to  acquire). 
The  Chairman  then  stated  that  he  would  put  in  writing  the  rea- 
sons for  the  opinion  of  the  Board;  and,  on  the  25th  October, 
1911,  he  delivered  a written  opinion,  in  which  he  referred  to  the 
statute  56  Viet.  ch.  94,  secs.  4 and  5 (O.),  and  said  that  this  legis- 
lation had  the  effect  of  giving  the  company  the  right  to  run 
from  its  then  terminus  in  Toronto,  the  same  as  its  present  ter- 
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minus,  either  on  a highway  or  on  a private  right  of  way.  It 
also  gave  the  company  the  right  of  expropriation.  The  only 
limitations  placed  upon  the  rights  of  the  company  are  when 
the  cars  run  along  highways.  The  clauses  of  the  Railway  Act  re- 
ferred to  in  sec.  5 give  the  right  of  expropriation. 

The  learned  Chairman  also  referred  to  the  company’s  pri- 
vate Act  of  1911,  1 Geo.  V.  ch.  134,  sees.  1,  5,  6 (0.),  and  to 
secs.  55  and  99  of  the  Ontario  Railway  Act,  1906,  6 Edw.  VII. 
ch.  30,  and  said  that,  by  reason  of  the  legislation  mentioned,  the 
Board  came  to  the  conclusion  that  the  company  had  the  right 
to  deviate  from  the  highway  to  its  own  right  of  way ; but,  when  it 
became  necessary  to  cross  public  highways,  the  Board  were  of 
opinion  that  the  company  should  be  put  upon  terms  to  cross  such 
streets  either  by  tunnel  or  by  viaduct,  or  by  both,  if  at  all  pos- 
sible, and  if  within  the  financial  ability  of  the  company. 

The  Corporation  of  the  City  of  Toronto  opposed  the  appli- 
cation, but  did  not  seek  to  appeal  from  this  decision  or  ruling 
of  the  Board.  , 

There  were  further  hearings  before  the  Board;  and  on  the 
17th  June,  1912,  the  Board  made  an  order  approving  the  plan, 
profile,  and  book  of  reference  filed  by  the  company  on  the  30th 
May,  1912. 

Reasons  for  the  order  were  given  by  the  Chairman  of  the 
Board  as  follows:^- 

The  Board  decided,  at  the  sitting  held  on  the  16th  October 
last,  that  the  company  had  the  right  to  deviate  its  line  and 
leave  Yonge  street  and  get  on  its  own  right  of  way.  The 
Board’s  reasons  for  this  finding  appear  in  the  written  opinion 
of  the  Board,  dated  the  25th  October  last.  There  has  been  no 
appeal  to  the  Court  of  Appeal  from  this  decision.  The  Board 
were  of  opinion  that  the  deviation  should  be  on  terms  to  cross 
streets  either  by  tunnel  or  viaduct  or  by  both,  if  at  all  possible, 
and  if  within  the  financial  ability  of  the  company. 

We  directed  our  engineer  to  prepare  plans  of  overhead  cross- 
ings and  give  us  an  estimate  of  the  cost.  He  reported  that  the 
overhead  crossings  would  cost  over  half  a million.  The  city  de- 
clined to  contribute  anything  towards  the  scheme  of  a grade  sep- 
aration. It  was  clear  to  the  Board  that  it  was  a matter  of  utter 
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impossibility  for  this  small  road,  the  gross  earnings  of  which 
only  amounted  to  about  $200,000,  and  its  net  earnings  to  about 
$29,000  per  annum,  to  put  half  a million  into  the  work  of  grade 
separation.  Therefore,  the  Board  regret  that  their  desire  for 
grade  separation  could  not  be  carried  out. 

On  the  22nd  May,  we  directed  the  company  to  file  a revised 
plan  shewing  the  crossing  of  the  streets  on  the  level,  with  a 
statement  as  to  how  it  proposed  to  protect  the  public  at  these 
crossings,  and  adjourned  further  hearing  until  the  31st.  The 
matter  was  again  adjourned,  at  the  request  of  the  city,  to  the 
11th  June,  to  give  the  city  a further  opportunity  to  file  plans 
with  the  Board. 

The  city  has  filed  plans  shewing  how  the  company  could 
leave  Yonge  street  about  ten  feet  north  of  the  retaining  wall  of 
the  Canadian  Pacific  and  Canadian  Northern  subways,  and  run 
direct  into  its  proposed  terminal. 

Since  hearing  the  evidence  of  all  parties  that  was  adduced 
on  the  11th  June,  the  Board  have  carefully  considered,  with 
their  engineer,  the  company’s  and  the  city’s  plans.  The  Board 
have  concluded  to  approve  the  company’s  plan  and  book  of  re- 
ference. The  city’s  plans  are  designed  for  the  company  con- 
tinuing to  run  on  Yonge  street,  north  of  Farnham  avenue,  and 
not  on  its  own  right  of  way,  and  they  do  not  lessen  the  present 
dangerous  condition  of  all  the  company’s  traffic  crossing  the 
sidewalk  at  Yonge  street.  In  fact,  the  condition  is  rendered 
more  dangerous  'by  reason  of  the  subways.  If  the  city’s  plans 
were  adopted,  all  the  company’s  traffic  would  have  to  go  over 
one  track  to  their  terminal.  The  city’s  loop  plan  requires  a re- 
versed movement,  and  their  stub  plan  requires  a reversed  move- 
ment both  for  incoming  and  outgoing  cars.  On  our  engineer’s 
recommendation,  we  reject  the  city’s  plans,  because  we  are  of 
opinion  that,  both  from  an  engineering  and  operating  stand- 
point, they  will  create  a dangerous  condition  and  call  for  con- 
struction unsuitable  to  the  company’s  traffic. 

It  was  urged  on  behalf  of  the  city  that  the  company,  by 
getting  on  its  own  right  of  way,  was  endeavouring  to  turn  a 
terminable  franchise  into  a perpetual  right.  We  cannot  see 
that  such  a result  will  follow.  In  any  event,  such  a suspicion 
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would  be  no  reason  why  this  .Board,  by  the  indirect  method  of 
imposing  impossible  or  unreasonable  conditions,  should  prevent 
the  company  from  exercising  its  clear  statutory  right  to  deviate 
to  its  private  right  of  way. 

For  the  protection  of  the  public,  the  company  will  require 
to  run  its  cars  each  way  from  Farnham  avenue  to  its  terminal 
not  faster  than  six  miles  an  hour.  The  cars  will  require  to  stop 
before  crossing  some  of  the  streets.  We  will  settle  definitely, 
with  t#Le  assistance  of  our  engineer,  the  whole  question  of  pro- 
tection, before  the  company  commences  operation  on  the  de- 
viated right  of  way.  We  reserve  further  directions. 


0.  A. 
1913 

Re  City 
op 

Toronto 

and 

Toronto 

AND 

York 
Radial 
R.W.  Co. 


Upon  the  application  of  the  Corporation  of  the  'City  of  Tor- 
onto, an  order  was  made  by  the  Court  of  Appeal  on  the  16th 
September,  1912,  giving  the  corporation  leave  to  appeal  from 
the  order  of  the  Board  of  the  17th  June,  1912,  without  prejudice 
to  the  rights  of  the  company,  and  reserving  leave  to  the  company 
to  urge  upon  the  hearing  of  the  appeal  all  objections  which  it 
could  have  urged  to  the  granting  of  this  order. 


December  2,  1912.  The  appeal  was  heard  by  Garrow,  Mac- 
laren,  Meredith,  Magee,  and  Hodgins,  JJ.A. 

Irving  S.  F dirty-,  for  the  appellant  corporation,  urged  that 
the  Board  had  no  jurisdiction  to  make  an  order  allowing  the  re- 
spondent company  to  deviate  from  its  line  upon  Yonge  street, 
and  the  respondent  company  had  no  right  so  to  deviate:  On- 
tario Railway  Act,  1906,  sec.  199;  40  Yict.  eh.  84;  Stat- 
utes of  Canada,  1859  eh.  66,  sec.  8 ; 1 Geo.  Y.  ch. 
134,  secs.  1 and  6 (0.)  ; City  of  Toronto  v Metropolitan 
R.W.  Co.  (1900),  31  O.R.  367.  Section  55  of  the  On- 

tario Railway  Act,  1906,  does  not  apply  to  street  railways.  On 
the  question  as  to  when  the  appeal  should  be  taken,  he  referred 
to  Thompson  v.  Robinson  (1889),  16  A.R.  175,  184;  Wallace  v. 
Bath  (1904),  7 O.L.R.  542. 

C.  A.  Moss,  for  the  respondent  company,  argued  that  the  ap- 
peal should  not  be  heard,  as  the  time  for  appeal  had  long  since 
gone  by,  and  it  would  be  inequitable  now  to  permit  it.  The  re- 
spondent company  had  proceeded  with  the  necessary  works  at 
great  expense ; and,  if  interfered  with,  it  would  lose  large  sums 
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of  money.  On  the  merits,  the  ordqr  appealed  from  was  just  and 
right,  and  should  be  affirmed.  The  Act  1 Geo.  V.  ch.  134,  sec.  6, 
makes  all  sections  of  the  Ontario  Railway  Act  applicable  to  the 
Metropolitan  Railway.  He  referred  to  the  following  statutes : 56 
Viet.  ch.  94,  . secs.  4,  5 (0.)  ; 40  Yic't.  ch.  84  (0.)  ; 60  Yict.  ch. 
02  (0.)  ; secs.  55  and  199  of  the  Ontario  Railway  Act,  1906. 

Fairty,  in  reply. 

February  13,  1913.  Maclaren,  J.A. : — The  iCity  of  Toronto 
moved  this  Court  for  leave  to  appeal  from  an  order  of  the  On- 
tario Railway  and  Municipal  Board,  of  the  17th  June,  1912, 
approving  of  the  plans,  profile,  and  book  of  reference  of  the  said 
company  filed  on  the  30th  May,  1912 ; and  on  the  16th  Septem- 
ber, 1912,  leave  was  granted  ; the  company  to  be  at  liberty  to 
urge  upon  the  hearing  of  the  appeal  all  objections  which  it 
could  have  urged  to  the  granting  of  the  motion. 

At  the  hearing,  the  objection  was  renewed  that  the  city 
should  have  appealed  from  the  ruling  or  opinion  of  the  Board 
of  the  25  th  October,  1911,  which  declared  that  the  company  had 
the  right  to  deviate  from  Yonge  street,  within  the,  city,  near  its 
southern  terminus,  to  its  own  right  of  way.  I am  of  opinion 
that  there  were  no  such  laches  or  acquiescence  on  the  part  of  the 
city  as  would  disentitle  it  to  appeal  from  the  operative  order  of 
the  Board  made  on  the  17th  June,  1912,  as  the  city  was  entitled 
to  wait  and  see  what  deviation,  if  any,  the  Board  would  sanction 
and  approve. 

The  company  claimed  that  it  had  the  right  to  make  the  de- 
viation in  question  under  secs.  4 and  5 of  the  Ontario  Act  56 
Yict.  ch.  94.  A reference  to  these  sections,  however,  shews  that 
the  road  thereby  authorised  was  an  extension  from  its  then  nor- 
thern terminus  (which  was  a considerable  distance  north  of  the 
deviation  approved  by  the  order  now  appealed  from)  to  Lake 
Simcoe. 

The  company  also  relied  upon  its  original  Act  of  incorpora- 
tion,  40  Viet.  ch.  84,  upon  60  Yict.  ch.  92,  and  1 Geo.  V.  ch.  134; 
but  I cannot  find  anything  in  any  of  these  which  would  auth- 
orise or  justify  the  proposed  deviation  from  Yonge  street,  with- 
in the  limits  of  the  city,  without  the  consent’  of  the  corporation, 
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nor  anything  that  would  give  jurisdiction  to  the  Railway  and 
Municipal  Board  to  authorise  or  approve  of  the  company’s 
plans  for  such  deviation,  at  the  southern  terminus  of  the  line 
of  the  company,  within  the  limits  of  the  city. 

In  consequence,  I am  of  opinion  that  the  appeal  should  be 
allowed. 

Meredith,  J.A. : — Questions  of  much  importance  are  raised 
by  this  appeal;  and,  in  the  view  I take  of  this  case,  these  two 
must  now  be  considered:  (1)  Is  this  appeal  barred  by  lapse  of 
time?  And  (2)  are  the  respondents  authorised  by  law  to  con- 
struct their  line  of  railway,  as  they  purpose  doing,  under  any 
circumstances  ? 

On  the  first  question  my  opinion  is,  that  the  right  of  appeal 
is  not  so  barred ; and  that  leave  to  appeal  was  properly  granted. 
I cannot  look  upon  the  ruling  of  the  Board,  upon  a preliminary 
question,  as  a decision  or  order  against  which  an  appeal  ought 
to  be  taken,  as  if  it  were,  final.  There  was  nothing,  that  I know 
of,  to  prevent  the  Board  altering,  or  disregarding  altogether, 
that  ruling  before  making  any  more  final  order  such  as  that  in 
question.  It  may,  no  doubt,  be  very  convenient  and  quite  pro- 
per to  make  such  a ruling  with  a view  to  getting  the  judgment 
of  this  Court  upon  a vital  question  which  may  control  largely, 
or  indeed,  altogether  further  proceedings  in  the  matter  ; but  I 
cannot  think  that  failure  so  to  appeal  ought  to  be  made  conclu- 
sive against  an  application  subsequently  made  for  leave  to  ap- 
peal, though  it  might  very  materially  affect  the  terms  upon 
which  leave  should  be  granted. 

Nor  can  I think  that  work  done  by  reason  of  no  such  appeal 
having  been  taken  should,  in  a case  such  as  this,  preclude  al- 
together an  appeal.  The  question  is  one  of  jurisdiction.  If 
there  be  no  jurisdiction,  it  is  better  to  have  it  determined  now 
than  when  more  work  has  been  done;  and,  in  this  Court  rather 
than  upon  a criminal  prosecution  or  other  proceeding,  in  which 
the  jurisdiction  of  the  Board  might  be  called  in  question  in- 
directly. I cannot  think  that  an  unappealed  “decision  or 
order”  of  the  Board,  in  a matter  beyond  its  jurisdiction,  is 
'binding  as  if  it  were  one  within  its  jurisdiction.  And  so,  not- 
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withstanding’  the  view  of  the  appellant  corporation  that  no  ap- 
peal lay,  and  notwithstanding  all  that  has  happened  in  the 
meantime,  it  seems  to  me  to  be  in  the  interests  of  all  parties 
that  the  second  of  the  two  questions  I have  set  out  should  be  de- 
termined now,  by  this  Court— to  be  followed,  if  any  of  the  par- 
ties desire  it,  by  such  further  appeal  as  the  law  may  allow. 

Then,  upon  the  main  question:  I am  unable  to  find,  in  any 
of  the  enactments  relied  upon,  any  authority  for  the  respond- 
ent company  removing  its  railway  from  Yonge  street,  at  the 
place  in  question. 

It  is  true  that,  in  the  early  part  of  the  proceedings  before 
the  Board,  the  appellant  corporation  more  than  once  expressed 
the  desire  to  have  the  railway  removed  from  that  part  of  Yonge 
street;  and  it  was  whilst  that  state  of  affairs  existed  that  the 
ruling  in  favour  of  the  right  of  removal  was  made ; but,  later 
on  in  the  proceedings,  the  appellant  corporation  appears  to  have 
got  more  light  upon  the  subject;  at  all  events,  it  more  than  once 
objected  to  the  change  of  situation,  and  referred  to  the  real 
cause  for  the  desire  to  make  it. 

The  case  might  be  very  different  if  the  appellant  corporation 
were  the  owners  of  the  highway,  but  that  is  not  so ; the  public 
have  the  highest  rights  in  it;  the  appellant  being  in  the  char- 
acter of  conservator  of  it  for  the  use  of  the  public. 

I can,  as  I have  said,  find  nothing,  in  any  of  the  enactments 
to  which  we  have  been  referred,  giving  the  right  to  take  the  rail- 
way from  Yonge  street  and  place  it  elsewhere,  as  the  respond- 
ent company  is  substantially  seeking  leave  to  do.  Such  a right, 
if  intended,  should,  and  doubtless  would,  have  been  given  in 
reasonably  plain  language.  To  the  contrary,  the  whole  legisla- 
tion, up  to  that  of  the  year  1911,  seems  to  me  to  point  to  a rail- 
way upon  Yonge  street  only,  at  the  place  in  question.  Giving 
some  power  to  expropriate  lands  for  the  purposes  of  this  rail- 
way, and  indeed  of  any  street  railway,  is  not  at  all  inconsistent 
with  this  view  of  the  legislation  in  question : roads  which  run 
solely  upon  highways  must  have  land  elsewhere  for  car-sheds 
and  other  purposes,  and  so  a need  for  power  to  expropriate. 

In  regard  to  the  Act  of  1911,  if  the  respondent  company  come 
within  its  provisions,  then  the  consent  of.  the  municipality  is 
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required,  and  has  not  'been  obtained;  if,  on  the  other  hand,  be- 
cause the  intention  is  merely  to  cross,  not  to  run  along,  high- 
ways, the  Act  is  not  applicable,  the  right  to  cross  is  not  con- 
ferred by  it,  but  must  be  found  elsewhere,  and  is  not. 

The  Board  was  of  opinion  that  the  enactments  in  question 
conferred  the  right  to  change  now  the  situation  of  the  railway, 
apparently  in  whole  or  in  part;  and  relied  for  that  opinion 
upon  the  Act  of  1893.  But  that  Act  relates  to  a railway 
north  of  the  then  northern  terminus;  and,  as  I understand  it, 
the  place  in  question  was  then  and  is  now  the  southern  terminus ; 
and,  whether  that  be  so  or  not,  the  respondent  company  exer- 
cised its  right  of  selection  of  the  place  of  its  line  of  railway; 
and  I can  find  nothing  in  the  enactment  permitting  it  to  change, 
when  and  how  it  might  choose,  a line  so  laid  down ; it  can  hardly 
be  possible  that  any  one  ever  had  such  an  intention. 

It  was  also  contended  for  the  appellant  corporation  that  the 
proposed  new  line  would  “be  constructed  upon  or  along  a 
street  or  highway,  ” and  so,  under  the  plain  words  of  the  Act, 
requires  the  consent  of  the  municipality ; but  in  that  I am  unable 
to  agree ; I cannot  consider  that  merely  crossing  a street  is  with- 
in the  words  “upon  or  along”  a street. 

The  Board  also  relied  upon  the  power  of  expropriation,  as 
to  which  I have  already  said  why  I cannot  consider  the  giving 
of  that  power  evidence  of  the  giving  of  power  to  build  else- 
where than  upon  a highway. 

They  also  relied  upon  the  Ontario  Railway  Act  of  1906,  sec. 
55 ; but,  if  there  is  no  power  to  change  the  location  of  the  line, 
that  enactment  cannot  be  held  to  confer  the  power : a deviation 
may  be  permitted,  but  surely  only  from  one  place  to  another  in 
which  the  line  may  lawfully  be  placed.  And  there  can  be  really 
no  pretence  that  this  case  comes  within  that  section,  which  allows 
a deviation  for  these  purposes  only:  (1)  lessening  a curve;  (2) 
reducing  a gradient;  (3)  or  otherwise  benefiting  such  line  of 
railway,  or  for  any  other  purpose  of  public  advantage.  The 
plain  purpose  of  the  proposed  change  is,  I have  no  doubt,  to 
make  perpetual  elsewhere  a right  upon  Yonge  street  which  will 
in  a year  or  so  end.  If  there  is  a right  to  renew  life  in  that  way 
under  any  other  enactment,  let  it  be  renewed  accordingly;  but 
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not  under  the  pretence  of  a deviation  to  improve  the  running 
qualities  of  the  line,  or  of  being  for  the  public  advantage. 

'Section  199  of  the  same  enactment,  of  1906,  was  also  relied 
upon  by  the  Board ; but  that  section  is  expressly  in  accord  with 
the  view  I have  already  expressed,  that  there  can  be  no  “devia- 
tion” to  a place  upon  which  the  railway  company  has  not  al- 
ready a right  to  lay  its  line ; it  may  deviate,  from  the  highway 
“to  the  right  of  way  owned  by  the  company.” 

I do  not  stop  to  consider  whether  all  these  enactments  are 
or  are  not  applicable  to  the  respondent  company;  if  they  are, 
they  do  not,  in  my  opinion,  support  the  ruling  of  the  Board. 

Upon  the  whole  case,  I am  obliged  to  say  that  I cannot  con- 
sider that  the  Board  had  the  jurisdiction  which  they  exercised 
in  their  later  order,  and  asserted  in  their  earlier  ruling. 

If  it  be  right  that  the  change  of  location  of  the  line  should  be 
made  lawful,  the  Legislature  alone  can  give  effect  to  such  right. 

The  appellant  corporation  should  not  have  its  costs ; its  vacil- 
lation should,  at  the  very  least,  deprive  it  of  all  right  it  other- 
wise might  have  in  that  respect. 


Hodgins,  J.A. : — The  parties  to  this  application  would  be 
bound  by  any  question  of  fact  decided  in  City  of  Toronto  v.  Met- 
ropolitan RtW.  Co.,  31  O.R.  367.  While  they  are  at  liberty  to 
question  the  view  of  the  learned  Judge  upon  the  law,  it  should 
be  shewn  to  this  Court  that  his  view  was  erroneous. 

The  Metropolitan  Railway  Company,  the  predecessor  o£  the 
respondent  company,  claimed  the  right  to  go  through  and  over 
Yonge  street,  in  the  city  of  Toronto,  or  to  occupy,  expropriate, 
or  otherwise  force  its  way  across  that  thoroughfare,  without  the 
* consent  of  the  corporation,  and  the  Court  held  that  neither  as  a 
street  railway  nor  as  a railway  had  it  that  right. 

I accept  the  construction  put  upon  40  Viet.  ch.  84,  at  p.  384 
of  that  judgment.  By  sec.  8,  the  right  of  the  respondent’s  pre- 
decessor in  Toronto  upon  “streets  and  highways  and  railway 
tracks  and  lines,”  is  expressly  subject  to  municipal  consent; 
and,  by  sec.  2,  the  sections  of  the  C.SjC.  ch.  66,  as  to  “powers,” 
“plans  and  surveys,”  and  “lands  and  their  valuation,”  apply 
only  to  lands  outside  of  Toronto. 
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On  the  25th  June,  1884,  that  company  obtained  the  exclu- 
sive right  from  the  County  of  York  to  construct  a street  rail- 
way or  tramway  on  Yonge  street,  from  the  northern  limit  of 
the  city  of  Toronto  northward  to  Eglinton.  This  agreement 
assumes,  and  recites,  -a  power  to  cross  streets;  but  it  expressly 
provides  (sec.  3)  that  the  roadway,  track,  and  rails  of  the  said 
rail  or  tramway  shall  be  located  and  constructed  on  the  west 
side  only  of  the  said  street  (Yonge  street). 

On  the  20th  June,  1886,  the  franchise  given  by  that  agree- 
ment was  extended  till  the  25th  June,  1915,  i.e.,  the  right  to 
construct  a street  .railway  or  tramway  upon  Yonge  street  and 
on  the  west  side  thereof  only. 

On  the  (20th  August,  1888,  as  pointed  out  in  the  case  referred 
to  (pp.  381-2),  the  County  of  York  transferred  1,320  feet  of 
Yonge  street  to  the  City  of  Toronto,  which  section  of  road  had 
been  in  1887  brought  within  the  limits  of  the  city.  The  south- 
ern terminus  of  the  respondent’s  railway  and  the  southern  part 
of  its  railway  thus  caipe  to  be,  in  1888,  within  the  territory  of 
the  City  of  Toronto,  who  took  the  road  subject  to  the  rights  of 
the  company  under  the  agreements  quoted  and  of  the  public. 

In  1893,  an  Act  was  passed,  56  Viet.  ch.  94,  which,  by  sec. 
4,  gave  the  right  to  extend  northerly  from  the  then  northerly 
terminus,  and  by  sec.  5 provided  that  ‘ ‘ all  the  powers,  privileges, 
rights,  and  authorities”  in  the  Railway  Act  and  amendments 
which  were  set  forth  and  made  a part  of  the  Act  incorporating 
the  company,  “may  be  exercised  in  any  municipality  where  the 
line  of  the  company  is  constructed  or  is  by  this  Act  authorised 
to  be  constructed.” 

Falconbridge,  J.  (31  O.R.  367),  held  that  the  Act  only  ap- 
plied these  sections  to  the  extensions.  I agree  with  this,  be- 
cause I do  not  think  its  language  requires  it  to  be  construed  as 
repealing  the  clause  excepting  Toronto,  nor  as  completely  chang- 
ing the  character  and  location  of  the  road,  or  giving  power  to 
do  so,  and  particularly  because  it  would  enable  the  respondent 
company  to  commit  a breach  of  the  agreements  quoted,  under 
which  its  rights  were  given  for  twenty-one  years,  and  after- 
wards extended  to  thirty-one  years,  by  enabling  it,  under  the 
cover  of  most  general  words,  to  remove  its  line  from  Yonge 
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street,  and  from  the  west  side  thereof,  and  to  operate  it  else- 
where. This  view  is  confirmed  by  sec..  11;  and  see  60  Viet.  eh. 
92,  sec.  6,  proviso. 

But,  if  this  provision  did  give  the  company  any  additional 
rights  in  Toronto,  they  must  be  read  as  subject  to  the  condition 
on  which  the  original  powers  were  granted  to  the  company, 
i.e.,  to  construct,  maintain,  complete,  and  operate  along  the 
streets  and  highways,  only  with  the  consent  of  the  municipality 
then  concerned.  The  Act  of  1897,  60  Viet.  ch.  92,  by  sec.  1, 
recognises  that  the  agreements  made  and  franchises  previously 
acquired  by  the  company  are  valid  and  binding  on  it. 

By  1 Geo.  V.  eh.  134,  sec.  1,  the  respondent  company  was 
given  power  to  survey,  lay  out,  construct,  complete,  equip,  and 
maintain,  between  such  points  as  the  respondent  company  and 
. . . the  Metropolitan  Railway  Company  ‘ ‘ are  now  empower- 
ed to  lay  out,  construct,  maintain  and  operate  railways,  exten- 
sions and  branches,  either  upon  such  highways  as  may  be  agreed 
upon  between  the  different  municipalities  having  the  respective 
control  thereof,  and  the  company,  or  upon  private  right  of  way, 
or  upon  both  such  highways  and  such  private  right  of  way.” 

It  can  hardly  be  argued  that  this  Act  gave  the  right  to  build 
a new  line  from  the  present  southern  terminus  to  the  northern 
terminus  wholly  on  a private  right  of  way,  or,  if  so,  that  it  in- 
volved the  right  to  cross  streets  without  permission;  but  it  is 
relied  on  as  giving  the  right  to  build  upon  the  new  right  of  way, 
which  I do  not  think  is  properly  covered  by  the  words  used.  To 
do  so  requires  the  crossing  of  streets;  and,  therefore,  this  Act 
does  not  aid  much  upon  that,  as  it  does  not  deal  with  it  at  all. 

That  right  is,  however,  by  sec.  1,  expressly  made  subject  to 
the  consent  of  the  electorate,  under  (1900),  9 Edw.  VII.  eh.  75, 
and  that  before  any  street  can  be  occupied  by  the  company.  The 
repeal  of  that  Act,  and  its  re-enactment  with  a saving  clause 
as  to  earlier  franchises,  need  not  be  further  considered. 

By  sec.  6 of  1 Geo.  V.  ch.  134,  the  Ontario  Railway  Act,  1906, 
was  made  to  apply  to  the  respondent  company  and  to  the  rail- 
ways constructed  or  operated  by  it,  “ except  where  inconsistent 
with”  61  Viet.  oh.  66,  6 Edw.  VII.  ch.  124,  and  with  the  Act 
itself. 
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The  sections  of  that  Railway  Act  relied  upon  must,  there- 
fore, not  conflict  with  anything  found  in  these  three  Acts.  The 
Board,  in  the  written  reasons  to  be  found  on  pp.  46  and  47  of 
the  appeal-book,  rely  upon  two  sections,  55  and  199.  Jf  the  re- 
spondent company  is  a railway  (which  I doubt,  notwithstanding 
the  use  of  the  word  “railway”  in  some  of  its  Acts) — see  Toronto 
R.W.  Co.  v.  The  Queen,  [1896]  A.iC.  551 — and,  therefore,  able 
to  rely  on  sec.  55,  I cannot  see  that  it  has  any  application,  un- 
less “public  advantage”  covers  everything  and  anything  a 
public  utility  company  may  do — a construction  which  I do  not 
think  was  pressed  before  us,  and  which  I do  not  adopt. 

Section  199  refers  to  a “deviation,”  but  what  is  proposed 
here  is  not  a deviation  but  a diversion  of  the  road,  which  might 
as  well  begin  at  Newmarket  as  at  Farnham  avenue,  and  is  really 
a stub-line.  “Deviation”  means  a leaving  of  and  returning  to 
the  line,  and  is,  I think,  well-understood.  The  provision  that 
the  company  may  at  any  point  or  points  where  its  railway  may 
run  along  the  highway  deviate  from  such  highway  to  the  right 
of  way  owned  by  the  company,  indicates  this.  If  that  is  not 
a correct  construction,  then  any  street  railway  by  “deviating” 
can  run  off  anywhere  it  likes.  See  as  to  the  meaning  of  “de- 
viation,” County  of  Victoria  v.  Peterborough  (1888),  15  A.R. 
617 ; Herron  v.  Rathmines  and  Rathgar  Improvement  Commis- 
sioners, [1892]  A.'C.  498;  Doe  d.  Armitstead  v.  North  Stafford- 
shire R.W.  Co.  (1851),  16  Q.B.  526. 

But  the  strongest  argument  against  the  application  of  either 
of  these  sections  is,  that,  thus  construed,  they  are  inconsistent 
with  the  confirmation  and  recognition  of  the  terms  of  the  fran- 
chise right  Obtained  by  the  respondent  company’s  predecessor, 
and  relied  upon  by  the  appellant,  and  are  inconsistent  also  with 
the  liability  accompanying  that  right,  and,  therefore,  with  the 
provisions  of  61  Yict.  ch.  66  and  '6  Edw.  VII.  ch.  124. 

In  the  former  Act,  by  sec.  6,  the  respondent  company  ac- 
quired and  had  vested  in  it  the  railway  franchises,  rights,  etc., 
of  the  original  company,  and  was  “substituted  for”  and  stood 
“in  the  place  of  the  vendors  in  every  agreement  with  every  such 
municipal  corporation.” 
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By  sec.  23  it  is  very  distinctly  set  out  that  the  acquisition 
of  these  franchises  shall  not  enlarge  or  extend  them,  or  enable 
the  appellant  company  to  exercise  the  powers  to  any  greater  ex- 
tent than  under  the  agreements  with  municipal  corporations, 
which  agreements  and  any  obligations  thereunder  were  not,  by 
that  Act,  impaired,  altered,  affected,  or  prejudiced.  The  stat- 
ute 6 Edw.  YII.  ch.  124,  in  sec.  3,  contains  provisions  similar 
in  effect. 

If,  therefore,  the  company  obtained  a franchise  for  twenty- 
one  years,  and  renewed  it  for  another  ten  years,  upon  an  agree- 
ment to  build  and  operate  a street  railway  or  tramway  upon  the 
west  side  only  of  Yonge  street,  I am  unable  to  see  how  the  sec- 
tions referred  to  in  the  Ontario  Railway  Act,  1906,  can  be  relied 
on  to  enable  it  to  leave  Yonge  street,  which  would  be  contrary 
to  the  original  agreement  and  inconsistent  with  the  Acts  which 
incorporated  and  dealt  with  the  respondent  company.  The 
powers  of  the  Board  should  be  exercised  according  to  the  intent 
and  meaning  of  sec.  12  of  the  Ontario  Railway  and  Municipal 
Board  Amendment  Act,  1910,  10  Edw.  YII.  ch.  33,  added  by  1 
G-eo.  Y.  ch.  54,  which  was  not  referred  to  on  the  argument. 

I do  not  think  the  appellant  can  be  debarred  from  an  appeal 
under  the  circumstances  of  this  case.  Manifestly,  the  original 
order  of  the  Board  intended  to  permit  deviation  and  require 
subway  or  viaduct  crossings.  The  last  order  completely  de- 
parts from  this,  and  allows  the  crossing  of  the  streets  on  the 
level. 

I think  the  appellant  might  fairly  wait  and  see  what  the 
Board’s  order  really  meant.  The  first  order  might  have  been 
satisfactory  to  the  city — indeed,  it  looks  as  if  it  would  have  been, 
if  left  alone — but  the  last  order  was  not. 

The  power  of  the  Board  is  permissive.  It  may  grant  the 
order  upon  such  terms  as  seem  just.  These  terms  were  not  de- 
fined until  the  17th  June,  1912,  and  then  the  protection  to  be 
afforded  to  the  citizens  was  not, deemed. 

I think  the  order  from  which  an  appeal  lies  is  the  effective 
and  not  the  tentative  order,  because  very  often  the  practical  and 
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not  the  technical  legal  result  is  what  determines  a party  either 
to  appeal  or  to  submit. 

The  order  of  the  Board  should  be  set  aside.  There  should 
be  no  costs. 

Garrow  and  Magee,  JJ.A.,  concurred. 


Appeal  allowed. 


[APPELLATE  DIVISION.] 

G-ower  v.  Glen  Woollen  Mills  Limited. 

Master  and  Servant — Injury  to  Servant — Dangerous  Machinery  in  Factory — 
Negligence — < Common  Law  Liability — Defective  System — Factories  Act 
— Absence  of  Guard — Workmen’s  Compensation  for  Injuries  Act — Notice 
of  Injury — Want  of — Reasonable  Excuse — Absence  of  Prejudice. 

The  plaintiff,  an  infant,  employed  by  the  defendants  as  a workman  in  their 
factory,  was  injured  in  attempting  to  place  a belt  upon  a pulley,  by  fall- 
ing upon  the  shafting:  — 

Held,  upon  the  evidence,  that  the  defendants  were  liable  to  the  plaintiff  in 
damages  for  his  injury — at  common  law,  because  of  a defective  system; 
under  the  Factories  Act,  because  the  shafting  and  pulley  were  a danger- 
ous part  of  the  machinery  and  should  have  been  guarded ; and  under  the 
Workmen’s  (Compensation  for  Injuries  Act,  because,  as  it  was  found,  he 
was  not  a mere  volunteer,  ibut,  in  putting  on  the  belt,  was  doing  some- 
thing that  was  necessary  for  the  work  in  which  he  was  engaged,  and 
something  identical . with  that  which  the  foreman  exercising  superin- 
tendence over  him  had,  at  least  on  one  previous  occasion,  ordered  him 
to  do. 

Held,  also,  that  there  was  reasonable  excuse  for  the  want  of  the  notice  of 
injury  required  by  the  two  Acts  mentioned,  in  that  the  defendants  had 
immediate  knowledge  of  the  accident  and  the  injury,  and  from  time  to 
time  informed  the  plaintiff’s  parents,  who  were  asserting  a claim  for 
compensation  and  negotiating  with  the  defendants  for  ia  settlement,  that 
an  .insurance  company  had  the  matter  iin  hand  and  could  do  nothing  until 
the  plaintiff  should  be  dismissed  by  the  medical  authorities — in  effect  sug- 
gesting to  the  parents  to  do  nothing  about  the  claim  in  the  meantime, 
and  so  waiving  notice,  or  misleading  the  parents  so  that  they  delayed 
taking  action;  and  that  the  defendants  were  not  prejudiced  in  their  de- 
fence by  the  lack  of  formal  notice  (R.S.O.  1897,  ch.  160,  secs.  9,  13,  14;  3 
Edw.  VII.  eh.  7,  sec.  46;  8 Edw.  VII.  ch.  33,  sec.  52). 

Armstrong  v.  Canada  Atlantic  R.W.  Co.  (1902),  4 O.L.R.  560,  and  O’Connor 
v.  City  of  Hamilton  (1905),  10  O.L.R.  529,  applied  and  followed. 
Judgment  of  Latciiford,  J.,  affirmed. 

Action  for  damages  for  injuries  sustained  by  the  plaintiff 
while  working  for  the  defendants  in  their  mill,  by  reason,  as 
the  plaintiff  alleged,  of  the  negligence  of  the  defendants  or  their 
servants  and  workmen. 
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November  11  and  12,  1912.  The  action  was  tried  before 
Latchford,  J.,  without  a jury,  at  Brampton. 

T.  J.  Blain,  for  the  plaintiff. 

E.  E.  A.  Du  Vernety  K.C.,  and  B.  H.  Ardagh,  for  the  de- 
fendants. 

December  13, 1912.  Latchford,  J. : — This  is  an  action  brought 
by  the  next  friend  of  the  plaintiff,  an  infant,  against  the  defend- 
ants, an  incorporated  company  carrying  on  business  as  woollen 
manufacturers  in  their  factory  at  Glen  William,  in  the  county  of 
Halton.  Damages  are  claimed  at  common  law,  and  under  the 
Workmen’s  Compensation  for  Injuries  Act  and  the  Factories 
Act,  for  injuries  sustained  by  the  plaintiff  on  the  15th  December, 
1911,  when  he  was  in  the  defendants’  employ. 

In  opening  the  case  to  the  jury,  counsel  for  the  plaintiff  men- 
tioned that  the  defendants’  liability  was  covered  by  insurance; 
and  I thereupon — following  Longhead  v.  Collingwood  Shipbuild- 
ing Co.  (1908),  16  O.L.R.  64 — required  him  to  elect  between  a 
postponement  of  the  trial  and  the  dismissal  of  the  jury.  He 
chose  the  latter.  I then  dismissed  the  jury  and  proceeded  with 
the  trial. 

The  plaintiff,  who  was  nineteen  years  of  age  at  the  time  of  the 
accident,  had  had  five  years’  experience  in  England  in  the  same 
kind  of  work  that  he  was  doing  for  the  defendants  in  their  spin- 
ning-room on  the  third  storey  of  their  factory. 

An  elevator  ran  between  the  weaving-room  on  the  ground-floor 
of  the  factory  and  the  room  in  which  the  plaintiff  was  employed. 
Until  a few  weeks  before  the  accident,  the  elevator  was  operated 
by  a belt  which  ran  from  the  main-shaft,  suspended  from  the 
ceiling  in  the  centre  of  the  weaving-room,  to  a pulley  connected 
with  the  elevator.  Some  inconvenience  resulted  from  this,  and 
a jack-shaft  was  installed  between  the  main-shaft  and  the  pulley 
which  actuated  the  elevator.  The  main-shaft  was  connected  to 
this  sub-shaft  by  a belt.  From  the  sub-shaft  to  the  elevator 
pulley  was  a five-inch  belt,  with  a twist  in  it,  so  as  to  give  the 
elevator  pulley  a reverse  motion.  The  pulley  actuating  the  belt 
to  the  elevator  pulley  was  a fixed  pulley ; and  the  belt,  either 
because  of  the  twist  or — mainly,  as  I find — because  the  shaft  was 
not  properly  hung,  frequently  came  off. 
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The  employees,  with  few  exceptions,  were  women  and  child- 
ren. The  evidence  of  one  of  the  women  in  the  weaving-room  is, 
that  this  belt  often  came  off,  and  that  then  “anybody  put  it  on 
again.”  When  the  belt  was  off,  the  elevator  would  not  run;  and 
the  skips  containing  the  yarn  from  the  spinning-room  could  not 
be  brought  down  to  the  weaving-floor,  nor  could  the  skips  con- 
taining the  emptied  spools  or  carded  wool  be  taken  up  from  the 
ground-floor  or  the  second  storey  to  the  third. 

Small  boys  were  employed,  one  of  them  under  fourteen,  to 
take  the  spools,  rolls,  and  yarn  from  one  storey  to  another  by 
means  of  the  elevator. 

The  plaintiff  had  no  experience  in  putting  on  belts ; but  on  one 
occasion  had  been  told  by  the  foreman,  Schofield,  to  take  a pole 
and  move  the  belt  off  the  elevator  pulley.  'Gower  reported  to 
Schofield  what  he  had  done,  and  Schofield  then  sent  him  back  to 
put  the  belt  on.  Schofield  denies  this ; but,  having  regard  to  the 
manner  in  which  he  gave  his  evidence,  I think  his  denial  and  his 
testimony  generally  entitled  to  no  consideration,  save  when  he 
admits  that  the  belt  came  off  the  pulley  frequently. 

The  only  method  of  placing  the  belt  on  the  elevator  pulley 
was  to  rest  a twelve-foot  ladder  on  the  greasy  floor  of  the  weaving- 
room,  and,  ascending  the  ladder  until  a suitable  position  was 
obtained,  pull  the  belt  over  the  pulley. 

On  the  15th  December,  the  plaintiff  was  engaged  as  usual  in 
the  spinning-room.  He  required  empty  spools  for  his  mules. 
The  spools  were  in  the  weaving-room,  and  could  be  got  up  only 
by  means  of  the  elevator.  At  the  moment,  a boy  named  Bearman 
came  up  the  stairs  for  yarn.  The  elevator — the  only  means  of 
taking  the  yarn  down  and  the  spools  up — was  not  running. 
Bearman  asked  the  plaintiff  to  put  the  belt  on  the  elevator  pulley. 
Bearman  says  that  he  had  previously  asked  Preston,  the  only 
man  on  the  weaving-floor,  to  put  on  the  belt,  and  that  Preston 
told  him  he  had  no  time  and  to  ask  another  iman,  Eddie  Hill. 
Bearman  then  asked  Hill — who  was  cleaning  cards  on  the  second 
floor— and  Hill  also  said  that  he  had  no  time.  Neither  Preston 
nor  Hill  was  called  to  deny  these  statements.  It  was  after  Pres- 
ton and  Hill  had  refused  to  put  on  the  belt  that  the  request  of 
Bearman  to  the  plaintiff  was  made. 
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Gower  and  Bearman  both  needed,  in  the  defendants’  interest, 
to  use  the  elevatof ; Gower  to  get  his  spools  np  and  Bearman 
to  bring  the  yarn  down.  Without  the  yarn  the  weaving  could 
not  proceed ; nor  could  the  spinning  proceed  without  the  spools. 
While  the  primary  duty  of  the  plaintiff  was  to  attend  to  his 
spinning,  he  could  at  times  leave  his  machine  to  do  other  work 
in  his  employers’  interest.  The  foreman  having  once  ordered 
him  to  put  on  the  elevator  belt,  the  urgency  of  this  particular 
occasion  led  him  to  think  it  was  also  his  duty  to  connect  up  the 
elevator  in  the  only  way  practised  in  the  factory.  With  that 
intention,  he  went  with  Bearman  down  the  stairs  to  the  weaving- 
room  floor. 

There  is  a conflict  of  evidence  as  to  whether  the  ladder  should 
have  been  rested  against  the  wall  or  against  the  projecting  end 
of  the  shaft  in  replacing  the  belt.  The  shaft,  which  was  ten  feet 
from  the  floor,  was  nineteen  inches  from  the  wall ; and  the  face  of 
the  thirteen-inch  pulley  would  be  about  a foot  from  the  wall. 
I find  that  it  would  have  been  so  difficult  as  to  be  almost  impos- 
sible for  a person  using  the  ladder — the  only  ladder  available- — 
with  one  end  upon  the  floor  and  the  other  end  against  the  wall— 
to  place  the  belt  upon  the  pulley.  With  the  ladder  against  the 
wall,  in  a position  of  stability  to  sustain  the  plaintiff — that  is, 
with  its  base  three  or  four  feet  from  the  wall — there  would  re- 
main, as  a simple  calculation  will  shew,  a distance  of  not  more 
than  six  inches  between  the  face  of  the  pulley  and  the  upper  part 
of  the  ladder;  a space  into  which  neither  man  nor  boy  could 
squeeze  himself  for  the  purpose  of  putting  on  the  belt. 

The  proper  and  safe  position  would  be  breast-high  to  the 
pulley.  If  the  distance  between  the  ladder  in  a stable  position 
" and  the  shaft  itself  is  considered,  the  available  space  is  not  more 
than  a foot — a space  also  inconsistent  with  safety. 

The  system  adopted  in  putting  on  the  belt  was  to  rest  the 
ladder  against  the  end  of  the  shaft,  which  projected  eighteen 
inches  beyond  the  pulley.  This  position  was  also  dangerous,  but 
was  the  least  dangerous  of  the  only  positions  available.  The 
ladder  was  without  spikes  at  its  foot  to  prevent  it  from  slipping 
on  the  greasy  floor;  and  Bearman  attempted  to  hold  it  while 
Gower  ascended. 
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While  standing  upon  the  ladder,  Grower  succeeded  in  placing 
the  belt  upon  the  pulley.  The  belt,  however,  ran  off  between  the 
pulley  and  the  hanger  on  the  other  side.  Grower  then  reached 
over  for  the  belt ; and,  while  he  was  doing  so,  the  ladder  slipped 
upon  the  floor.  G-ower  fell  against  the  projecting  end  of  the 
shaft,  which,  engaging  in  his  clothing,  whirled  him  around  be- 
tween the  shaft  and  the  wall,  tore  off  his  left  arm  at  the  shoulder, 
and  inflicted  other  serious  injuries. 

The  foreman,  the  manager,  and  one  of  the  directors  of  the 
defendant  company  gave  Gower  immediate  attention,  and  had 
him  conveyed  to  a hospital.  There  the  torn  shoulder  was  dressed, 
and  all  possible  care  given  to  the  boy,  who  made  a fairly  rapid 
recovery. 

The  defendant  had  full  knowledge  of  the  accident  as  soon  as  it 
occurred;  but  no  formal  notice,  as  required  by  the  Workmen’s 
Compensation  for  Injuries  Act,  was  given  to  them.  Negotiations 
regarding  a settlement  were  entered  into,  and  protracted — de- 
liberately, I think — until  six  months  had  expired,  and  an  action 
under  the  Workmen’s 'Compensation  for  Injuries  Act  was  barred. 

In  ordinary  circumstances,  it  would  not  be  necessary  to  guard 
the  projecting  end  of  the  shaft,  far  above  the  heads  of  the  opera- 
tors in  the  spinning-room;  but  where,  as  in  this  case,  it  was 
necessary  constantly  to  replace  the  belt,  the  projecting  end  of 
the  shaft  was  a source  of  great  danger.  Mr.  Mackell,  a tool- 
maker  and  machinist  of  great  experience  and  high  intelligence, 
testified  that  it  was  practicable  to  guard  the  pulley  and  shaft; 
and  I accept  his  evidence.  If  the  shaft  had  been  so  guarded,  the 
accident  would  not  have  happened.  Want  of  a guard  was  the 
direct  and  proximate  cause  of  the  accident  ; and  the  plaintiff  is, 
accordingly,  in  my  judgment,  entitled  to  recover  under  the 
Factories  Act. 

I think  the  plaintiff  is  also  entitled  to  recover  at  common  law. 
The  system  was  defective.  The  shaft  undoubtedly  was  not  pro- 
perly hung.  The  pulley  was  set  eighteen  inches  out  from  a 
hanger,  and  no  hanger  was  placed  at  the  other  end  of  the  shaft, 
which  was  but  two  and  three-eighths  inches  in  diameter.  There 
was  consequently  nothing  to  resist  the  pull  which  the  belt  exerted 
upon  the  shaft,  except  the  hanger  already  mentioned.  The  shaft 
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was,  therefore,  constantly  sprung  towards  the  driving-pulley, 
and  the  belt  necessarily  ran  off  and  had  to  be  frequently  replaced. 

Then,  the  ladder  used  for  replacing  the  belt  was  wholly  unfit 
for  the  purpose.  The  ladder,  as  well  as  the  floor,  was  greasy. 
There  were  no  spikes  in  the  bottom  of  the  ladder  to  prevent  it 
from  slipping.  Some  employee  had  from  time  to  time  to  mount 
the  ladder  for  the  purpose  of  replacing  the  belt.  Mr.  Schofield, 
the  overseer,  says  that  he  was  there  to  do  that  work.  But  I do 
not  credit  his  evidence.  He  himself  had  lost  an  arm,  and  could 
put  on  a five-inch  belt  only  with  considerable  difficulty. 

The  practice  in  the  factory  was  for  ‘ ‘ any  one  ’ ’ to  put  the  belt 
on : not  the  little  boys  or  the  women,  who  formed  the  majority 
of  the  employees,  but  any  of  the  few  men  who  were  capable,  like 
the  plaintiff,  of  doing  so.  The  plaintiff  had  been  once  ordered  to 
put  on  the  belt  and  had  not  been  forbidden  at  any  time  to  do  so. 

The  plaintiff  was  not  a mere  volunteer.  His  very  work  in  the 
weaving-room  itself  made  spools  necessary,  and  the  elevator  was 
the  only  means  of  bringing  them  up.  In  putting  on  the  belt,  he 
was  doing  work  identical  with  that  which  the  foreman  had,  at 
least  upon  one  occasion,  ordered  him  to  do,  and  was  doing  it  in 
the  only  way  the  system  of  the  defendants  rendered  possible,  and 
without  knowledge  of  the  risk  he  was  running. 

The  system  of  the  defendants  was  defective  in  the  respect  I 
have  mentioned.  The  plaintiff  was  not  himself  negligent,  and, 
apart  from  his  rights  under  any  statute,  is  entitled  to  damages : 
Smith  v.  Baker  & Sons,  [1891]  A.C.  325,  348;  Webster  v.  Foley 
(1892),  21  S.C.R.  580. 

I assess  the  damages  at  $2,000,  and  direct  that  judgment  be 
entered  against  the  defendants  'for  that  amount  with  costs. 

The  defendants  appealed  from  the  judgment  of  Latchford,  J. 

February  5 and  6,  1913.  The  appeal  was  heard  by  Mulock, 
C.J.Ex.,  Riddell,  Sutherland,  and  Leitch,  JJ. 

G.  H.  Watson,  K.C.,  and  B.  H.  Ardagh,  for  the  defendants. 
The  plaintiff’s  act  which  caused  the  injury  was  voluntary  on  his 
part,  and  outside  of  the  line  of  his  duties.  Schofield,  the  mechani- 
cal superintendent,  was  on  the  premises,  and  gave  *no  order  to  the 
plaintiff,  who  had  no  knowledge  of  the  machinery  employed,  to 
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put  on  the  belt.  The  evidence  shews  that  the  injury  was  caused 
by  a sudden  jar  or  some  such  accident,  or  from  some  mistake  of 
the  plaintiff,  for  which  the  defendants  were  not  responsible. 
Even  if  the  system  was  defective,  which  is  not  admitted,  the  de- 
fect must  be  brought  to  the  knowledge  of  the  defendants,  which 
is  not  the  case  here.  If  there  is  any  liability  at  all,  it  is  under  the 
Workmen’s  Compensation  for  Injuries  Act,  upon  which  the  case 
fails  for  want  of  the  requisite  notice.  They  referred  to  the  fol- 
lowing cases:  Clark  v.  Loftus  (1912),  26  O.L.R.  204,  212;  Lap- 
page  v.  Canadian  Pacific  R.W.  Co.  (1908),  13  O.W.R.  118;  Mer- 
cantile Trust  Co.  v.  Canada  Steel  Co.  (1912),  3 O.W.N.  980,  in 
which  case  Riddell,  J.,  refers  to  many  additional  cases — see  Deyo 
v.  Kingston  and  Pembroke  R.W.  Co.  (1904),  8 O.L.R.  588;  Corea 
v.  McClary  Manufacturing  Co.  (1912)  , 3 O.W.N.  1971 ; D’Aoust  v. 
Bissett  (1909),  13  O.W.R.  1115;  Quebec  and  Levis  Ferry  Co.  v. 
Jess  (1905),  35  S.C.R.  693;  Thompson  v.  Ontario  Sewer  Pipe  Co. 
(1908),  40  S.C.R.  396. 

T.  J.  Blain,  for  the  plaintiff,  argued  that,  under  the  circum- 
stances of  the  case,  the  plaintiff  had  a reasonable  excuse  for  not 
giving  the  notice,  and  that  the  defendants  had  not  been  pre- 
judiced by  its  absence.  The  only  real  defence  is,  that  the 
plaintiff  was  a volunteer,  and  on  that  point  the  findings  of  fact  of 
the  learned  trial  Judge  were  justified  by  the  evidence  and  by 
the  demeanour  of  the  witnesses.  It  is  also  shewn  that  the  con- 
struction of  the  jack-staff  was  faulty,  causing  the  belt  to  fly  off 
frequently.  This  is  evidence  of  a defective  system,  for  the  con- 
sequences of  which  the  defendants  are  responsible.  He  referred 
* to  Kingsford  on  Evidence,  ed.  of  1911,  pp.  328-334,  and  cases 
there  cited;  Haight  v.  Wortman  and  Ward  Manufacturing  Co. 
(1894),  24  O.R.  618,  619,  622;  Canada  Atlantic  R.W.  Co.  v.  Hurd- 
man  (1895),  25  S.C.R.  205,  applying  Smith  v.  Baker  & Sons, 
[1891]  A.C.  325;  Rodgers  v.  Hamilton  Cotton  Co.  (1893),  23 
O.R.  425;  Canada  Foundry  Co.  v.  Mitchell  (1904),  35  S.C.R. 
452;  on  the  question  of  notice,  O’Brien  v.  Michigan  Central  R.R. 
Co.  (1909),  19  O.L.R.  345,  at  p.  348. 

Watson,  in  reply,  argued  that  no  case  had  gone  the  length 
which  was  contended  for  by  the  plaintiff,  and  that,  on  the  evi- 
dence, it  appeared  that  the  learned  trial  Judge  had  “run  away 
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with  the  bit,”  so  to  speak.  As  to  the  notice,  there  is  no  valid  ex- 
cuse for  the  failure  to  give  it,  and  Giovinazzo  v.  Canadian  Pacific 
B.W.  Co.  (1909),  19  O.L.R.  325,  is  a direct  reply  to  the  plain- 
tiff’s claim  in  this  regard.  He  also  referred  to  Moyle  v.  Jenkins 
(1881),  8 Q.B.D.  116 ; Keen  v.  Millwall  Dock  Co.  (1882),  8 Q.B.D. 
482;  Carter  v.  Drysdale  (1883),  12  Q.B.D.  91. 

Blain  referred  to  O’Connor  v.  City  of  Hamilton  (1905),  10 
O.L.R.  529,  at  p.  536. 

February  14.  The  judgment  of  the  Court  was  delivered  by 
Sutherland,  J. : — An  appeal  from  the  judgment  of  Latchford, 
J.,  awarding  the  infant  plaintiff,  suing  by  his  next  friend,  judg- 
ment for  $2,000  against  the  defendant  company  for  injuries 
caused  to  him  owing  to  their  alleged  negligence. 

In  the  plaintiff’s  statement  of  claim,  damages  were  claimed 
at  common  law  and  under  the  Workmen’s  Compensation  for 
Injuries  Act  and  the  Ontario  Factories  Act.  The  plaintiff,  who 
was,  at  the  time  of  the  accident,  nineteen  years  of  age,  had  been . 
in  the  defendant  company’s  employ  about  two  months,  but  had 
had  experience  in  England  in  operating  machines  in  woollen 
mills  for  about  five  years.  He  had  not,  however,  there  had  any 
previous  experience  in  putting  belts  on  and  taking  them  off 
machinery. 

The  injuries  suffered  by  the  plaintiff  were  severe,  resulting 
in  the  loss  of  an  arm.  The  accident  occurred  while  the  plaintiff 
was  attempting  to  place  a belt  upon  a pulley.  The  course  pur- 
sued in  the  factory  was  to  rest  a ladder,  about  twelve  feet  long, 
against  the  end  of  a revolving  shaft,  which  projected  beyond  the 
pulley  in  question.  The  ladder  did  not  have  clamps  on  the  top 
or  spikes  at  the  bottom  to  hold  it  securely,  and  was  not  long 
enough  to  go  up  to  the  rafters.  Also,  the  floor  of  the  room  was 
greasy. 

There  were  three  storeys  in  the  factory  building,  and  an  eleva- 
tor was  used  to  take  materials  up  and  down.  The  facts  are  fully 
and  clearly  set  out  in  the  judgment. 

[The  learned  Judge  then  quoted  portions  of  the  judgment  of 
Latchford,  J.,  supra.] 

One  Schofield  was  the  overseer  in  the  factory  of  the  shafting 
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and  belting.  The  evidence,  however,  discloses  that  the  oversight 
of  the  work  of  putting  on  and  off  this  belt  and  other  belts  was 
apparently  lax.  The  plaintiff  himself  testified  that  any  person 
put  on  the  belts  in  the  mill,  and  that  “he  had  seen  others,”  and 
that  ‘ ‘ it  was  supposed  to  be  done  by  anybody  that  works  at  that 
mill.  ’ ’ Louise  Preston,  another  employee,  said  that  she  had  seen 
the  belt  off  the  pulley  in  question,  and  that  “anybody  puts  it  on.” 

Of  the  comparatively  few  men  employed  in  the  factory,  the 
evidence  discloses  that  five  or  six  at  different  times  had  put  this 
belt  on  the  pulley  in  question.  While  'Schofield  was  nominally  in 
charge,  it  had  apparently  become  the  custom  for  employees,  as  the 
elevator  was  from  time  to  time  required  to  carry  materials  up 
and  down,  to  put  the  belt  on  the  pulley  for  the  purpose  of  operat- 
ing it.  The  trial  Judge  gave  full  credit  to  the  evidence  of  the 
plaintiff  when  he  testified  that,  some  little  time  before  the  accident, 
another  employee,  named  Bierman,  told  Schofield,  in  the  weaving- 
room,  that  the  elevator  belt  was  hot,  and  that  thereupon  Schofield 
directed  the  plaintiff  to  tjke  a pole,  go  down,  and  throw  the  belt 
off  the  pulley  on  to  the  shaft ; that  he  did  as  directed,  came  back, 
and  reported ; and,  a few  minutes  later,  was  told  by  Schofield  to 
go  down  and  put  it  on  again,  which  he  did. 

On  the  day  the  accident  occurred,  namely,  the  15th  December, 
1911,  the  same  boy,  Bierman,  required,  in  connection  with  the 
work  of  the  defendants,  his  employers,  to  bring  some  yarn  down 
from  the  upper  storey,  and  at  about  the  same  time  Gower  wanted 
to  have  some  “spools”  taken  up. 

Under  these  circumstances,  Bierman  went  to  the  plaintiff, 
where  he  was  working,  and  asked  him  to  come  and  put  the  belt 
on.  He  accompanied  Bierman,  and,  finding  the  ladder  already 
placed  against  the  shafting,  went  up  and  attempted  to  put  the 
belt  on.  It  ran  over  to  the  other  side  so  that  it  hung  on  the  shaft 
between  pulley  “A,”  the  pulley  in  question,  and  the  hanger  on 
the  other  side.  He  then  attempted  to  reach  over  and  take  hold 
of  the  belt  for  the  purpose  of  trying  to  put  it  on  again ; but,  in 
doing  so,  pushed  the  ladder  off,  fell  on  the  shafting,  was  caught 
and  whirled  around  and  injured,  finally  falling  to  the  floor  below. 

Bierman  had  apparently  been  holding  the  ladder  for  him, 
but  when  it  was  pushed  was  unable  to  keep  it  firm. 
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The  defendants  had  immediate  notice  and  knowledge  of  the 
accident  and  of  the  injuries  resulting  to  the  plaintiff.  The  plain- 
tiff was  conveyed  from  the  village  of  G-len  Williams,  in  the 
county  of  Halton,  where  the  defendants  ’ mills  are  operated,  to  a 
hospital  at  Georgetown,  where  he  remained  for  about  ten  weeks, 
when  he  returned  home  and  continued  for  a number  of  weeks 
longer  to  he  under  medical  treatment. 

It  is  clear,  from  a letter  written  by  the  defendants  to  the 
plaintiff’s  solicitor,  on  the  1st  May,  1912,  that  the  question  of 
compensation  for  the  injuries  was  a matter  of  discussion  be- 
tween the  plaintiff’s  parents  and  themselves  soon  after  the  acci- 
dent. I quote  from  the  letter : 1 1 This  matter  wms  taken  up  with 
the  insurance  company  within  fourteen  days  after  the  accident 
occurred.  We  had  repeatedly  informed  the  parents  that  they 
had  this  matter  in  hand  and  could  do  nothing  until  Gower  was 
dismissed  by  the  medical  authorities.  This  was  only  done  last 
Thursday,  April  25th.” 

The  Workmen’s  Compensation  for  Injuries  Act,  R.S.O.  1897, 
ch.  160,  sec.  9,  provides:  “An  action  for  the  recovery,  under  this 
Act,  of  compensation  for  an  injury  shall  not  be  maintainable 
against  the  employer  of  the  workman,  unless  notice  that  injury 
has  been  sustained  is  given  within  twelve  weeks,  and  the  action  is 
commenced  within  six  months  from  the  occurrence  of  the  acci- 
dent causing  the  injury.” 

The  accident  occurred  on  the  19th  December,  1911,  and  the 
writ  was  issued  within  the  six  months,  namely,  on  the  13th  May, 
1912.  No  notice,  under  the  terms  of  the  Act,  was  given  by  or  on 
behalf  of  the  plaintiff  within  the  twelve  weeks;  and  the  defen-, 
dants  in  their  statement  of  defence  plead  “that  they  were  not' 
served  with  any  notice  of  injury  or  any  sufficient  notice,  as  re- 
quired by  the  provisions  of  the  said  Act.” 

The  Statute  Law  Amendment  Act,  1903,  3 Edw.  VII.  ch.  7, 
sec.  46,  provides:  “In  all  cases  between  employer  and  employed 
or  their  representatives  where  liability  for  damages  arises  by 
reason  of  any  violation  of  the  Ontario  Factories  Act,  the  lia- 
bility shall  be  subject  to  the  limitations  contained  in  section  7 of 
the  Workmen’s  Compensation  for  Injuries  Act;”  which  section 
(7)  also  limits  the  amount  of  compensation  recoverable  under  the 
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last-mentioned  Act  to  “such  sum  as  may  be  found  to  be  equiva- 
lent to  the  estimated  earnings,  during  the  three  years  preceding 
the  injury,  of  a person  in  the  same  grade,  employed  during  those 
years  in  the  like  employment  within  this  Province,  or  the  sum 
of  fifteen  hundred  dollars,  whichever  is  larger.  ” 

The  Statute  Law  Amendment  Act,  1908,  8 Edw.  VII.  ch.  33, 
sec.  52,  enacts:  “Section  46  of  the  Statute  Law  Amendment  Act, 
1903,  is  amended  by  striking  out  the  word  and  figure  ‘ section  7’ 
in  the  fourth  line  and  substituting  therefor  the  words  and  figures 
‘sections  7 and  9.’  ” 

The  trial  J udge  was  of  the  opinion  that  ‘ ‘ negotiations  regard- 
ing a settlement  were  entered  into,  and  protracted — deliberately, 
I think — until  six  months  had  expired.  ” It  is  contended  on  the 
part  of  the  defendants  that,  as  no  notice,  as  required  by  both  of 
the  said  Acts,  had  been  given  within  the  twelve  weeks,  the  plain- 
tiff is  not  entitled  to  recover  under  either.  Section  9 of  the  Work- 
men’s Compensation  for  Injuries  Act  is  subject  to  the  provi- 
sions of  secs.  13  and  14  thereof;  and  sec.  13,  sub-sec.  5,  is  as 
follows : “ The  want  or  insufficiency  of  the  notice  required  by  this 
section,  or  by  section  9 of  this  Act,  shall  not  be  a bar  to  the  main- 
tenance of  an  action  for  the  recovery  of  compensation  for  the  in- 
jury if  the  Court  or  Judge  before  whom  such  action  is  tried,  or,  in 
case  of  appeal,  if  the  Court  hearing  the  appeal,  is  of  opinion . 
that  there  is  reasonable  excuse  for  such  want  or  insufficiency,  and 
that  the  defendant  has  not  been  thereby  prejudiced  in  his  de- 
fence.” 

It  seems  to  me  that,  where  the  defendants  had  an  immediate 
knowledge  of  the  accident  and  the  injuries  of  the  plaintiff,  and 
were  from  time  to  time  informing  his  parents,  who  were  appar- 
ently asserting  a claim  for  compensation  and  negotiating  with 
them  for  a settlement,  that  the  insurance  company  had  the  matter 
in  hand  and  could  do  nothing  until  the  plaintiff  was  dismissed  by 
the  medical  authorities,  this  should  form  a reasonable  excuse  for 
any  want  or  insufficiency  of  a notice  such  as  contemplated  by 
the  Act. 

The  defendants  were,  in  effect,  suggesting  to  the  parents  of 
the  plaintiff  to  do  nothing  about  the  claim  in  the  meantime.  It 
was  in  the  nature  of  a waiver  of  the  notice.  The  defendants 
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rely  on  the  case  of  Giovinazzo  v.  Canadim  Pacific  R.W.  Co.,  19 
O.L.R.  325,  in  support  of  their  contention  that  no  reasonable 
excuse  is  offered  by  the  plaintiff  for  his  failure  to  give  the 
notice  required  by  the  statute. 

In  Armstrong  v.  Canada  Atlantic  R.W.  Co.  (1902),  4 O.L.R. 
560,  it  was  considered  that  ‘ 1 what  constitutes  reasonable  excuse 
must  depend  upon  the  circumstances  of  each  particular  case,  and 
such  may  be  inferred  where  there  is  the  notoriety  of  the  acci- 
dent, the  knowledge  of  the  employers  of  the  injury  which  re- 
sulted in  death,  and  its  cause,  and  of  a claim  having  been  made 
on  them  by  the  deceased ’s  representative.  ’ ’ Osier,  J. A.,  who  de- 
livered the  judgment  of  the  Court,  says,  at  p.  567 : “The  object 
of  the  notice  is  to  protect  the  employer  against  stale  or  manu- 
factured or  imaginary  claims,  and  to  give  him  an  opportunity 
while  the  facts  are  recent  of  making  inquiry  into  the  cause  and 
circumstances  of  the  accident.  The  several  clauses  which  bear 
upon  the  subject  are  very  loosely  fitted  together,  but  the  string- 
ency of  the  original  provision  has  been  much  relaxed,  and  the 
injured  workman  is  evidently  the  first  object  of  the  Legislature’s 
care.”  And  again,  at  p.  568,  he  says:  “I  cannot  but  think  that 
reasonable  excuse  for  want  of  notice  may  be  very  slight  indeed 
where  the  occurrence  of  the  accident  appears  to  have  been  well 
known  to  the  employer,  and  a bond  fide  claim  for  compensation 
therefor  has  been  made,  inasmuch  as  the  Judge  has  power  under 
section  14  in  the  alternative,  and  simply  in  his  discretion  and  on 
such  terms  as  he  may  think  proper,  to  adjourn  the  trial  of  the 
action  to  enable  notice  to  be  given.  ’ ’ 

And  the  same  learned  Judge  in  O’Connor  v.  City  of  Hamilton, 
10  O.L.R.  529,  where  the  question  of  the  statutory  notice  of  the 
accident  under  section  606  of  the  Municipal  Act,  3 Edw.  VII.  ch. 
19,  was  in  question,  said,  at  p.  536:  “In  the  present  case  it  is 
enough  to  say  that  the  plaintiff  was  not  misled  by  any  one  into 
not  giving  notice  and  was  under  no  disability  except  that  of 
ignorance  (of  the  law),  which  can  hardly  be  invoked  as  excuse 
for  omitting  to  observe  the  requirements  of  the  Act.  I have  not 
thought  it  necessary  to  refer  to  the  provisions  of  the  Workmen’s 
Compensation  Act  which  were  considered  in  Armstrong  v.  Canada 
Atlantic  R.W.  Co.,  4 O.L.R.  560.  They  probably  admit  of  a 
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more  elastic  administration  than  does  the  section  of  the  Municipal 
Act. 9 ’ 

It  seems  to  me  that  the  effect  of  the  defendants’  representa- 
tions to  the  plaintiff  ’s  parents  was  to  mislead  them  so  that  they 
delayed  taking  action.  The  trial  Judge  thinks  that  this  course 
was  taken  deliberately  by  them.  I am,  therefore,  of  opinion  that 
there  was  reasonable  excuse,  on  the  part  of  the  plaintiff,  for  not 
serving  the  notice. 

I cannot  see  how  the  defendants  were  in  any  way  prejudiced 
in  their  defence  by  any  lack  of  formal  notice. 

It  was  their  representations  to  the  parents  from  'time  to 
time  that  apparently  prevented  them  from  consulting  a solicitor, 
giving  notice,  and  proceeding  with  the  action  sooner. 

The  trial  Judge  has  found,  and  rightly  so,  I think,  that  “the 
plaintiff  was  not  a mere  volunteer.  His  very  work  in  the  weav- 
ing-room made  spools  necessary,  and  the  elevator  was  the  only 
means  of  bringing  them  up.  In  putting  on  the  belt,  he  was  doing 
work  identical  with  that  which  the  foreman  had,  at  least  upon 
one  occasion,  ordered  him  to  do,  and  was  doing  it  in  the  only  way 
the  system  of  the  defendants  rendered  possible,  and  without 
knowledge  of  the  risk  he  was  running.  The  system  of  the  de- 
fendants was  defective  in  the  respect  I have  mentioned.  The 
plaintiff  was  not  himslf  negligent,  and,  apart  from  his  rights 
under  any  statute-,  is  entitled  to  damages.” 

I agree  with  him  that  the  plaintiff  is  entitled  to  recover  at 
common  law,  owing  to  the  defective  system.  It  is  also  plain  from 
the  evidence  that,  with  the  shaft  projecting  as  it  was  and  re- 
volving, it  was  the  duty  of  the  defendants,  knowing  that  the  belt 
was  in  the  habit  of  slipping  off  the  pulley  and  had  to  be  replaced 
from  time  to  time  and  in  the  manner  mentioned,  to  guard  it.  It 
was,  under  the  circumstances,  a dangerous  part  of  the  machinery, 
and,  under  the  Factories  Act,  should  have  been  guarded. 

In  the  opinion  of  an  expert  machinist,  on  whose  evidence  the 
trial  Judge  placed  reliance,  it  was  practicable  to  guard  the 
pulley. and  shaft.  The  finding  of  the  trial  Judge  is,  that,  “if  the 
shaft  had  been  so  guarded,  the  accident  would  not  have  happened. 
W ant  of  a guard  was  the  direct  and  proximate  cause  of  the  acci- 
dent; and  the  plaintiff  is,  accordingly,  in  my  judgment,  entitled 
to  recover  under  the  Factories  Act.  ’ ’ 
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I agree  with  this  finding  and  conclusion.  I am  also  of  opinion 
that,  as  indicated,  there  was  a defect  in  the  machinery  of  the 
defendants’  shaft  in  the  way  it  was  hnng,  which  caused  the  belt 
to  slip  off  the  pulley.  It  was  this  defect  which,  at  the  time  of  the 
accident,  when  the  plaintiff  took  hold  of  the  belt  and  attempted 
to  put  it  on  the  pulley,  caused  it  to  run  over  to  the  other  side. 
It  was  in  attempting  to  reach  over  and  take  hold  of  it  to  try 
and  put  it  on  again  that  the  accident  occurred. 

I am  of  opinion,  therefore,  that,  under  the  Workmen’s  Com- 
pensation for  Injuries  Act,  also,  the  plaintiff  is  entitled  to 
succeed. 

Appeal  dismissed  with  costs. 


[APPELLATE  DIVISION.] 

Town  of  Waterloo  v.  City  of  Berlin. 

. 

Street  Railways — Operation  in  tied  Municipalities  of  Railway  Owned  by  one 
— Agreement  between  Corporations— Division  of  Profits — Approval  of 
Ontario  Railway  and  Municipal  Board — Action  for  Account  of  Profits — 
Jurisdiction  of  Court — Exclusive  Jurisdiction  of  Board — Ontario  Rail- 
way and  Municipal  Board  Act,  1906. 

The  defendant  municipal  corporation  became  the  owner  of  an  electric 
railway  between  and  within  the  two  towns.  By  an  order  of  the 
Ontario  'Railway  and  Municipal  Board,  made  on  the  application  of 
the  plaintiff  corporation,  the  defendant  corporation  was  required  to 
pay  to  the  plaintiff  corporation  one-quarter  of  the  net  yearly  profits 
from  the  operation  of  the  road;  this  obligation  was  embodied  in  an 
agreement  between  the  two  corporations,  by  which  provision  was  made 
for  the  operation  of  the  railway  between  the  municipalities;  and  the 
agreement  was,  after  execution,  submitted  to  and  approved  by  order  of  the 
Board: — 

Held,  that  the  Board  had  exclusive  jurisdiction  to  deal  with  a complaint 
that  the  defendant  corporation  was  making  improper  deductions  from  the 
total  profits  for  taxes  and  expenditure  on  capital  account;  and  the  Court 
refused  to  entertain  an  action  for  an  accounting  in  that  regard. 
(Sections  16,  17,  51,  '63,  and  64  of  the  Ontario  Railway  and  Municipal  Board 
Act,  1906,  6 Edw.  VIL  ch.  31,  considered. 

Judgment  of  Boyd,  iC.,  affirmed. 

Action  by  the  'Corporation  of  the  Town  of  Waterloo  against 
the  'Corporation  of  the  City  of  Berlin  to  enforce  a proper  account- 
ing under  clause  20  of  an  agreement  'between  the  two  corpora- 
tions, dated  the  18th  January,  1910. 
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November  6,  1912.  The  action  was  tried  'before  Boyd,  C., 
without  a jury,  at  Berlin. 

A.  B.  McBride  and  J.  C.  Haight,  for  the  plaintiff  corporation. 

H.  J.  Sims , for  the  defendant  corporation. 

November  8,  1912.  Boyd,  C. The  agreement  as  a whole 
makes  provisions  for  the  operation  of  the  street  railway  be- 
tween the  municipalities — the  railway  itself  being  owned  and 
operated  by  the  defendants. 

'Clause  20  provides  that  Berlin  shall  pay  to  Waterloo  one- 
quarter  of  the  annual  net  profits  earned  by  the  railway  on  the 
1st  January  of  each  year.  The  complaint  is,  that  Berlin  has 
wrongly  assumed  to  make  deductions  from  the  total  profits 
“under  the  guise  of  taxes,”  and  has  so  reduced  the  amount 
properly  payable  to  Waterloo;  and  also,  with  like  effect,  the  de- 
fendant has  charged  to  maintenance  account  several  sums  which 
should  have  been  properly  charged  to  capital  account;  and 
otherwise  has  failed  fully  to  account  for  other  profits.  A gen- 

I 

eral  account  is  asked,  with  special  declarations  of  liability. 

The  defendant  pleads  as  a matter  of  law  that  the  Court  has 
no  jurisdiction. 

It  was  admitted  that  the  agreement  sued  on  was  not  of  a 
voluntary  character  between  the  signatories,  but  was  the 
outcome  and  the  effective  expression  of  terms  and  regulations 
imposed  by  the  Ontario  Railway  and  Municipal  Board,  by  its 
order  duly  made  on  the  application  of  Waterloo.  The  agree- 
ment itself  was,  ^after  execution,  submitted  to  and  approved  of 
by  the  same  Board,  as  appears  by  its  order  dated  the  2nd  Sept- 
ember, 1910. 

The  'objection,  having  regard  to  these  conditions,  is  well 
taken.  The  policy  of  the  Legislature  is,  that  questions  such  as 
these,  between  municipalities  and  street  railways,  as  to  their 
operation  and  mutual  relations,  financial  or  otherwise,  should  be 
exclusively  dealt  with  by  the  Board  specially  constituted  for 
that  purpose.  Once  having  laid  hold  of  a matter  within  its  jur- 
isdiction, that  Board  is  seized  of  it  for  all  purposes  of  working 
out  details  of  any  directions  given  by  the  Board.  It  is  for  the 
Board  to  interpret  and  give  effect  to  its  own  orders  and  to  deal 
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with  differences  arising  out  of  those  orders ; and  this  the  Legisla- 
ture intends  for  the  very-  purpose  of  expeditious  and  appropriate 
adjustment  without  having  recourse  to  the  intervention  of  the 
Courts..  Ample  machinery  is  provided  by  the  statute  for  deal- 
ing with  the  adjustment  of  these  accounts  and  the  ascertainment 
of  the  net  profits  on  a right  footing  satisfactory  to  the  Board — 
which  gave  the  direction. 

Reference  passim  to  the  Ontario  Railway  and  Municipal 
Board  Act,  1906,  6 Edw.  VII.  ch.  31,  will  shew  how  abundant 
are  the  powers  and  methods  intrusted  to  the  Board,  for  admin- 
istrative and  supervisory  purposes.  Thus  sec.  16  gives  power  to 
the  Board  to  dispose  of  any  complaint  that  there  has  been  a fail- 
ure to  do  the  thing  called  for  by  the  agreement  in  question,  viz., 
to  pay  a full  and  proper  one-quarter  of  the  net  profits.  And 
again,  more  particularly  as  applicable  to  the  present  situation, 
the  group  of  sections  headed  ‘ ‘ Enforcement  of  Municipal  Agree- 
ments/’ e.g.,  sec.  63.  The  Board  has  power  to  enforce  municipal 
agreements  such  as  this  and  the  power  to  construe  and  determine 
the  proper  meaning  of  the  clause  in  question  (sec.  64).  The 
Board  may  take  such  steps  as  are  necessary  to  enforce  payment 
of  the  one-third  net  profits  and  to  solve  the  difficulties  raised  in 
the  pleadings  (sec.  63  (2)). 

The  Board  has  full  jurisdiction  to  hear  and  determine  all 
matters  of  law  or  fact,  and  has  such  powers  in  connection  with 
the  exercise  of  its  jurisdiction  as  are  possessed  by  the  High 
Court  (sec.  17(1)).  And,  having  been  once  properly  seized 
of  a case,  the  Board  has  exclusive  jurisdiction  therein  (sec. 
17(3)). 

.Appellate  jurisdiction  is  given  to  the  Board  in  questions  of 
assessment,  taxation,  and  exemption  therefrom  (sec.  51)  ; and 
these  are  also  within  the  purview  of  its  primary  powers  in  a dis- 
pute such  as  the  present. 

A case  was  cited,  Be  Town  of  Sandwich  and  Sandwich  Wind- 
sor and  Amhersti) urg  B.W.  Co.  (1910),  2 O.W.N.  93,  where  the 
question  arose  chiefly  under  a private  agreement  made  between 
the  litigants,  as  to  which  it  was  said  that  the  Board  was  not  a 
Court,  and  had  no  judicial  power  of- adjudicating  upon  ques- 
tions of  contribution  in  the  abstract:  a proposition  not  pertin- 
ent to  the  present  agreement.  On  the  other  hand,  the  large 
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jurisdiction  conferred  by  the  Act  of  1906  is  commented  on  and 
recognised  in  Re  Port  Arthur  Electric  Street  Railway  (1909), 
18  O.L.R.  376,  382, 

The  objection  is  well  taken,  and  the  action  should  stand  dis- 
missed with  costs.:  this  is,  of  course,  without  prejudice  to  any 
further  application  being  made  to  the  Railway  Board. 

The  plaintiff  corporation  appealed  from  the  judgment  of 
Boyd,  C. 

February  4,  1913.  The  appeal  was  heard  by  Mulock,  C.J.Ex., 
Riddell,  Sutherland,  and  Leitch,  JJ. 

M.  K.  Cowan,  K.C.,  for  the  plaintiff  corporation.  The  elec- 
tric railway  between  Berlin  and  Waterloo  has  been  taken  over 
by  Berlin,  subject  to  an  agreement  under  which  Berlin  is  bound 
to  pay  to  Waterloo  one-fourth  of  the  net  annual  profits,  which 
agreement  was  confirmed  by  an  order  of  the  Ontario  Railway 
and  Municipal  Board,  dated  the  2nd  September,  1910.  The 
main  question  between  the, parties  is,  whether  Berlin  is  entitled 
to  deduct  the  taxes  levied  by  itself  from  the  profits  before  pay- 
ing over  the  one-fourth  to  Waterloo.  The  objection  was  taken 
by  Berlin  that  the  Court  had  no  jurisdiction  to  deal  with  the 
matter,  as  it  belonged  exclusively  to  the  Railway  Board.  It  is 
submitted  that  the  learned  Chancellor  erred  in  acceding  to  this 
view.  Counsel  referred  to  Re  Town  of  Sandwich  and  Sandwich 
Windsor  and  Amherstburg  R.W.  Co.,  2 O.W.N.  93,  at  p.  98, 
where  it  is  said  that  “the  Board,  it  must  be  remembered,  is 
not  a Court;”  and,  while  it  would  properly  deal  with  matters 
of  administration,  a point  of  this  kind  did  not  come  within  its 
jurisdiction.  He  also  referred  to  Re  Port  Arthur  Electric 
Street  Railway,  18  O.L.R.  376,  382. 

E.  E.  A.  Du  Vernet,  K.C.,  and  H.  J.  Sims,  for  the  defendant 
corporation,  argued  that  the  view  of  the  trial  Judge  was  right ; 
and  that,  when  once  the  Board  had  jurisdiction  in  the  matter, 
it  had  full  and  exclusive  jurisdiction.  If  its  judgment  is  erron- 
eous, an  appeal  can  be  taken.  They  referred  to  Re  Town  of 
Orillia  and  Township  of  Matchedash  (1904),  7 O.L.R.  389;  and 
also  relied  on  the  Port  Arthur  case,  supra. 

Cowan,  in  reply. 
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February  14.  Mulock,  C.J. : — This  action  is  brought  by  the 
Town  of  Waterloo  to  enforce  a stipulation  contained  in  a 
certain  agreement  entered  into  between  the  two  corporations, 
whereby  the  defendant  agreed  to  pay  to  the  plaintiff  a por- 
tion of  the  annual  net  profits  arising  from  the  operation  of  the 
Berlin  and  Waterloo  Street  Railway.  The  case  was  tried  by 
his  Lordship  the  Chancellor,  who  gave  effect  to  the  defendant’s 
objection  of  want  of  jurisdiction  in  the  Court,  and  dismissed 
the  action  with  costs.  From  this  judgment  the  plaintiff  ap- 
peals. 

From  the  statements  of  counsel  at  the  trial,  it  would  seem 
that  those  bearing  on  the  question  involved  are  as  follows.  The 
Berlin  and  Waterloo  Street  Railway  was  an  incorporated  street 
railway  company,  whose  franchise,  which  expired  in  1906,  en- 
titled it  to  operate  a street  railway  in  the  then  two  adjoining 
towns  of  Waterloo  and  Berlin.  In  1906,  Berlin  acquired  the 
road,  and,  under  statute  7 Edw.  VII.  eh.  58,  its  management 
was  placed  under  the  control  of  the  Berlin  Light  'Commission, 
a municipal  body  elected  by  the  ratepayers  of  Berlin,  and  this 
Commission  has  ever  since  been  in  possession  of  and  operated 
the  railway.  A portion  of  the  line  is  situate  within  the  limits  of 
the  Town  of  Waterloo,  and,  on  the  18th  January,  1910,  the  On- 
tario Railway  and  Municipal  Board  made  an  order  directing  the 
City  of  Berlin  to  pay  to  the  Town  of  Waterloo  one-quarter  of  the 
net  yearly  profits  from  the  railway,  in  return  for  the  privilege 
of  operating  the  system  within  the  municipal  limits  of  Water- 
loo. Thereupon  the  two  municipalities  entered  into  a written 
agreement,  clause  20  of  which  provided  that  Berlin  should  pay 
to  Waterloo  on  the  1st  day  of  January  of  each  year  one-quarter 
of  the  net  profits;  and  on  the  2nd  September,  1910,  the  Board 
made  an  order  approving  of  the  said  agreement. 

In  this  action  Waterloo  complains  that  Berlin  has  in  two 
respects  failed  to  comply  with  this  provision:  one  being  that 
there  has  been  charged  against  the  total  profits  of  the  road  a 
certain  sum  paid  by  the  Commission  to  the  Municipality  of 
Berlin  for  taxes  against  the  railway,  which  Waterloo  contends 
is  exempt  from  taxation;  and  the  other  ground  of  complaint 
being  that  there  have  been  charged  against  the  annual  profits 
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certain  sums  expended  on  capital  account,  and  not  properly 
chargeable  against  the  annual  profits. 

At  the  threshold  of  the  case,  it  is  necessary  for  the  'Court  to 
determine  whether  it  has  any  original  jurisdiction  in  respect  of 
the  matters  complained  of. 

The  Ontario  Railway  and  Municipal  Board  is  a body  created 
under  the  authority  of  the  Ontario  Railway  and  Municipal 
Board  Act,  1906,  being  6 Edw.  VII.  ch.  31;  and  sub-sec.  3 of 
sec.  17  of  that  Act  declares  that  “-the  Board  shall  have  ex- 
clusive jurisdiction  in  all  cases  and  in  respect  of  all  matters 
in  which  jurisdiction  is  conferred  on  it  by  this  Act  or  by  the 
special  Act  or  by  the  said  Act,  and  save  as  herein  otherwise  pro- 
vided no  order,  decision  or  proceeding  of  the  Board  shall  be 
questioned  or  reviewed,  restrained  or  removed  by  prohibition, 
injunction,  certiorari  or  any  other  process  or  proceeding  in  any 
court.  ’ ’ 

Section  16  of  the  said  Act  declares  that  “the  Board  shall 
have  all  the  powers  and  authority  vested  in  it  by  the  Ontario 
Railway  Act,  1906,  and  shall  also  have  full  jurisdiction  to  in- 
quire into,  hear  and  determine  any  application  by  or  on  behalf 
of  any  party  interested;  (a)  complaining  that  the  company,  or 
any  person  or  municipal  corporation,  has  failed  to  do  any  act, 
matter  or  thing  required  to  be  done  by  this  Act  or  the  said  Act 
or  the  special  Act,  or  by  any  regulation,  order  or  direction 
made  thereunder  by  the  Lieutenant-Governor  in  'Council,  the 
Board,  or  by  any  inspecting  engineer,  or  by  any  agreement 
entered  into  by  the  company  with  any  municipal  corporation, 
or  has  done  or  is  doing  any  act,  matter  or  thing  contrary  to, 
or  in  violation  of,  this  Act,  or  the  said  Act,  or  the  special  Act, 
or  any  such  regulation,  order  or  direction,  or  any  such  agree- 
ment.’ ’ 

If  the  matter  in  issue  in  this  action  is  one  in  respect  of  which, 
by  sec.  16,  the  Board  has  jurisdiction  conferred  upon  it,  then, 
by  virtue  of  sub-sec.  3 of  sec.  17  (above  quoted),  such  jurisdic- 
tion is  exclusive  original  jurisdiction. 

Thus,  the  simple  question  involved  in  this  appeal  is,  whether 
the  obligation  of  the  City  of  Berlin  to  pay  to  the  Town  of  Water- 
loo one-quarter  of  the  net  yearly  profits  of  the  railway,  is  in- 
cluded in  the  list  of  subjects  enumerated  in  sec.  16. 
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Section  192  of  the  Ontario  Railway  Act,  1906,  6 Edw.  VII. 
ch.  30,  enacts  that  ‘‘the  company  and  the  council  of  any  muni- 
cipality in  which  a railway  or  part  of  a railway  is  laid,  may, 
amongst  other  things,  enter  into  any  agreements  they  think 
advisable,  relating  to  . . . the  amount  of  compensation  (if 

any)  to  'be  paid  by  the  company  annually  or  otherwise.” 

The  word  “company”  here  includes  the  'Corporation  of  the 
City  of  Berlin, . because  of  its  assuming  the  ownership  of  and 
operating  the  street  railway  in  question  (sec.  207  of  the  Railway 
Act). 

Thus,  under  these  two  sections,  it  was  competent  for  the  two 
municipalities  to  enter  into*  the  agreement  in  question ; and  for 
the  Board,  if  it  saw  fit,  which  it  did,  by  order  dated  the  2nd 
September,  1910,  to  approve  of  the  same. 

I am,  therefore,  of  opinion  that,  the  Board  having  jurisdic- 
tion to  deal  with  the  subject-matter  involved  in  this  action, 
the  Court  possesses  no  jurisdiction  to  entertain  this  appeal, 
and  should  make  no  order  except  that  the  appellant  pay  the 
costs  of  the  appeal. 

Riddell,  J. : — The  defendant  corporation  became  the  owner 
of  an  electric  railway  between  and  within  the  two  towns.  By 
an  agreement  of  the  18th  January,  1910,  the  net  profits  of  the 
railway  were  to  be  divided,  one-fourth  to  Waterloo,  three-fourths 
to  Berlin,  Both  towns  taxed  that  part  of  the  railway  within 
their  borders ; Berlin,  which  owns  and  operates  the  railway, 
deducted  the  amount  of  taxes  levied  by  itself  from  the  gross 
profits  of  the  road;  Waterloo  complains  that  this  should  not  be 
done,  and  brings  an  action  accordingly.  The  Chancellor  decided 
that  the  Court  has  no  jurisdiction;  and  Waterloo  appeals. 

Considerable  rhetoric  is  indulged  in  in  the  statement  of 
claim,  and  it  seems  to  me  proper  to  determine,  first,  precisely 
what  it  is  that  the  plaintiff  can  complain  of. 

What  Berlin  may  do  in  the  way  of  assessing,  so  long  as  it  is 
not  upon  Waterloo’s  property,  Waterloo  cannot  complain  of — the 
assessing  does  no  harm.  That  the  management  of  the  railway  pay 
to  the  Town  of  Berlin  any  sum  of  money  is  not  material,  so  long  as 
sufficient  remains  to  pay  Waterloo  the  fourth.  Whatever  the  form 
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may  be,  the  railway  is  the  property  of  Berlin,  and  the  manage- 
ment the  town’s  statutory  or  other  agents:  McDougall  v.  Windsor 
Water  Commissioners  (1900),  27  A.R.  566;  8.C.  (1901),  31 
SjC.R.  326;  Ridgway  v.  City  of  Toronto  (1878),  28  'C.P.  579; 
and  what  was 'done  when  the  form  was  gone  through  (if  it  was 
gone  through  at  all)  was,  that  the  agents  paid  to  the  principal 
some  of  the  principal's  own  money.  There  was  no  payment  out 
by  Berlin  to  any  third  person  of  any  of  the  profits  of  the  rail- 
way— no  harm  could  thereby  be  done  to  the  plaintiffs;  and,  so 
far,  Waterloo  could  not  complain  of  any  injury. 

The  damage  began  when  the  owner  of  the  road  attempted  to 
charge  the  amount  mentioned  in  this  banking  transaction — 
a purely  domestic  transaction  as  it  was — against  the  profits  and 
thereby  diminish  the  net  profits.  In  other  words,  the  real  cause 
of  complaint  by  Waterloo  is  the  proposed  allowance  of  a certain 
sum  as  properly  chargeable  against  the  profits — that  sum  never 
having  been  in  law  paid  out. 

Such  a question  wopld  be  determined  by  the  Master  in  the 
taking  of  partnership  accounts ; and,  under  the  very  wide  juris- 
diction given  to  the  Board  by  the  Act  of  1906,  I cannot  see  that 
the  Board  could  not  pass  on  such  a matter.  That  the  Board 
would  have  to  determine  a question  of  law  is  no  objection — 
the  Board  are  doing  that  every  day — and,  if  their  decision  should 
be  wrong,  an  appeal  is  provided  for. 

I am  of  opinion  that  the  appeal  should  be  dismissed  with 
costs,  without  prejudice  to  an  application  to  the  Board. 

Sutherland,  J. : — I think  it  clear  that  the  Ontario  Railway 
and  Municipal  Board  have  jurisdiction  to  deal  with  the  questions 
in  dispute  between  the  two  municipalities,  and  that,  under  the 
statute  of  1906,  6 Edw.  VII.  eh.  31,  sec.  17,  sub-sec.  3,  its  juris- 
diction is  exclusive. 

I agree  that  the  appeal  should  be  dismissed  with  costs. 

Leitch,  J.,  concurred. 
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[APPELLATE  DIVISION.] 

Wood  v.  City  of  Hamilton. 

'Negligence — Municipal  Corporation — Nonrepair  of  Market  Stall — Weekly 

Letting  for  Part  of  each  Day— Injury  to  Health  of  Huckster  Occupying 

Stall — Knowledge  of  Risk — ■ Continued  Occupation — Licensee  or  Lessee. 

The  .plaintiff,  a huckster,  occupied  one  of  the  stalls  in  a market  estab- 
lished iby  the  defendant  municipal  corporation.  These  stalls  were  let  to 
hucksters  .by  the  week  for  use  during  certain  hours  of  the  day;  no  one 
being  entitled  to  the  use  of  a stall  for  a longer  period  than  a week.  The 
plaintiff,  however,  continued  to  occupy  the  same  stall,  paying  for  it  each 
wTeek,  from  the  summer  of  1910  until,  in  the  autumn  of  1911,  the  stall  fell 
into  disrepair;  the  roof  leaked,  water  came  in,  and  the  stall  was  in  an 
unsanitary  condition.  The  plaintiff  complained  to  the  defendants,  but  the 
unsanitary  condition  continued;  the  plaintiff,  nevertheless,  continued  to 
occupy  the  stall  until  March,  1.9il2,  when  she  was  taken  ill,  by  reason, 
as  it  was  found,  of  the  evil  condition  of  the  stall: — 

Held,  that  the  injury  to  the  plaintiff’s  health  was  the  result  of  her  own 
conduct  in  continuing  each  week  to  renew  her  occupation  of  the  stall, 
after  she  knew  of  its  unsanitary  condition ; and  she  was  not  entitled  to  re- 
cover damages  from  the  defendant  corporation  for  their  negligence  in  not 
repairing  the  stall. 

Lax  v.  Corporation  of  Darlington  (1879),  5 Ex.  D.  28,  distinguished. 
Judgment  of  IClute,  J.,  reversed. 

Per  IClute,  J. : — The  plaintiff  was  a licensee,  and  not  a lessee,  of  the  stall, 
but  not  a mere  licensee ; and  the  defendants  owed  her  the  duty  of  seeing 
that  the  stall  was  fit  for  the  purpose  for  which  ,it  was  intended  to  be 
used. 

Per  (Sutherland,  J. : — The  plaintiff  was  more  than  a mere  licensee;  but  the 
result  was  the  same  whether  she  was  a licensee  or  lessee. 

Per  Riddell,  J. : — It  was  immaterial  whether  the  plaintiff  was  licensee  or 
tenant;  senible,  that  she  was  tenant;  but  in  either  case  the  result  was 
the  same — her  injury  was  of  her  own  doing. 

Action  for  damages  for  injury  to  the  plaintiff’s  health 
caused  by  the  defendants’  negligence,  as  alleged. 

November  19,  1912.  The  action  was  tried  before  Elute,  J., 
without  a jury,  at  Hamilton. 

W.  M.  McClemont,  for  the  plaintiff. 

F.  R.  Waddell,  K.C.,  for  the  defendants. 

December  3,  1912.  Clute,  J. : — The  plaintiff  for  some  twelve 
or  fourteen  years  carried  on  the  business  of  a huckster  in  the 
market  at  Hamilton.  During  about  half  that  period,  she  occu- 
pied a covered  place  or  stand  outside  the  market  buildings. 
About  seven  years  ago,  a number  of  stalls  were  made  for  those 
carrying  on  the  like  business,  but  there  was  not  a sufficient  num- 
ber of  stalls  to  supply  each  huckster  with  one.  However,  at  the 
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request  of  the  plaintiff,  she  was  allotted  a stall  next  adjoining  the 
one  she  now  occupies, , and  which  she  occupied  at  the  time  of 
the  grievances  complained  of. 

The  first  stall  which  she  occupied  was  dry,  and,  as  far  as  she 
knew,  sanitary.  In  1910,  she  moved  into  the  stall  now  occupied 
by  her,  and  for  about  a year  there  was  nothing  noticeable  in 
the  way  of  wanted  repair.  In  the  fall  of  1911,  the  stall  became 
unsanitary,  the  roof  leaked,  the  water  ran  in  and  upon  the  floor, 
and  kept  the  place  in  such  a condition  that  it  was  continually 
unhealthy  and  objectionable  on  account  of  its  'being  wet  and 
damp.  I find  that  she  gave  notice  verbally  to  the  chairman  of 
the  market  committee,  and  to  Mr.  Hill,  who  was  overseer  of  the 
market  under  the  chairman.  Some  repairs  were  made  during 
the  fall,  but  they  did  not  remove  the  defects,  as,  when  it  rained, 
the  water  still  confined  to  come  in.  She  again  notified  the 
chairman  of  the  market  committee  in  the  spring,  and  also  Mr. 
Hill,  but  nothing  was  done  for  some  time.  The  plaintiff  says 
that,  finally  and  about  the  end  of  March,  and  some  time  after 
she  had  notified  the  parties,  she  was  taken  ill,  and  she  attri- 
butes her  illness  to  the  unsanitary  condition  of  the  stall.  - 

At  the  close  of  the  evidence,  I reserved  my  decision  in  order 
to  consider  the  authorities.  I found  the  facts  as  follows.  The 
premises  in  the  fall  of  1911  did  become  unfit  and  unsanitary  for 
the  use  for  which  they  were  given  to  the  plaintiff.  H find  that 
she  notified  the  parties  of  the  condition  of  the  stall,  and  that  the 
repairs  were  not  effective  in  remedying  the  condition  of  the 
premises.  I find  that  notice  was  given  after  that,  and  that  the 
repairs  were  not  immediately  done,  or  until  after  the  plaintiff 
became  ill ; and,  from  her  own  evidence  and  that  of  the  medical 
witnesses  called,  I think  the  strong  probability  is  that  her  illness 
was  caused  by  reason  of  the  unsanitary  condition  of  the  stall 
which  she  occupied.  I further  find  that,  irrespective  of  ’ the; 
notice  given  by  the  plaintiff,  the  defendants  reserved  to  them- 
selves the  duty  of  keeping  the  premises  in  repair,  and  that  they 
appointed  a person  for  that  purpose  (Mr.  Hill),  and  that  it  was 
part  of  his  duty  to  inspect  and  see  that  the  premises  were  kept 
in  repair;  and  that  in  this  regard  he  neglected  his  duty,  and 
that  the  premises  were  not  kept  in  repair,  from  which  neglect 
the  plaintiff  suffered  the  injuries  complained  of. 
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Under  these  facts  and  circumstances,  the  defendants  con- 
tend, under  the  authority  of  Brown  v.  Trustees  of  Toronto 
General  Hospital  (1893),  23  O.R.  599,  that  they  are  not  liable. 
If  the  plaintiff  was  a lessee  of  the  stall,  and  the  liability,  if  any, 
arose  from  that  contractual  relationship,  the  authority  relied  up- 
on seems  to  he  conclusive  against  the  plaintiff’s  right  to  re- 
cover. 

But  it  was  strongly  urged  by  the  plaintiff’s  counsel  that 
the  plaintiff  was  a mere  licensee.  She  occupied  the  stall  at  cer- 
tain hours  of  three  days  in  the  week,  under  a by-law.  The  by- 
law in  substance  provides  that  the  market  clerk  shall,  under  the 
control  and  supervision  of  the  property  committee,  have  super- 
intendence of  the  market  grounds  and  market  buildings  and  all 
other  buildings,  stands,  etc.  'Section  '24 : Hucksters,  - dealers, 
etc.,  and  all  persons  frequenting  the  market,  and  not  being  les- 
sees of  the  market’s  stalls  or  sheds,  shall  have  places  assigned 
to  them  by  the  market  clerk,  subject  to  the  control  and  direction 
of  the  property  committee,  and  to  the  general  regulations  con-, 
tained  in  this  by-law.  Sub-section  2:  The  stands  for  hucksters 
shall  be  located  and  numbered  by  the  market  clerk  and  be  under 
his  control  and  supervision,  and  shall  be  assigned  by  him  to  the 
several  applicants  according  to  his  discretion,  but  no  such  stand 
shall  be  assigned  to  any  person  for  a longer  period  than  one 
week.  These  are  the  provisions  applicable  to  the  plaintiff'. 

Flynn  v.  Toronto  Industrial  Exhibition  Association  (1905), 
9 O.L.R.  582,  is,  I think,  applicable  to  the  present  case.  Osier, 
J.A.,  in  that  case,  points  out  that,  except  for  the  use  permitted, 
the  possession  and  control  of  the  premises  remained  in  the  owner, 
and  there  was  nothing  to  prevent  the  defendants,  by  their  offi- 
cers or  servants,  from  entering  or  going  over  the  ground  so  as- 
signed, when  not  in  actual  use  by  the  lessee;  and  his  judgment 
proceeds  ion  the  ground  that,  by  the  express  terms  of  the  agree- 
ment, the  owners  retained  the  rights  of  supervision.  The  judg- 
ment of  Harrow,  J.A.,  is  to  the  same  effect. 

On  each  (Saturday  the  market  clerk  collected  the  dues,  $1.50 
for  the  week,  punching  out  the  price  on  a ticket  which  he  then 
handed  to  the  plaintiff.  It  was  not  pretended  that  the  plain- 
tiff had  any  other  right  than  that  indicated  by  this  transaction. 
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Marshall  v.  Industrial  Exhibition  Association  of  Toronto 
(1901),  1 O.L.R.  319,  affirmed  2 O.L.R.  62.  The  plaintiffs  pur- 
chased from  the  association  the  privilege  of  selling  refreshments 
under  a certain  building  during  the  holding  of  the  exhibition. 
This  right  was  held  to  be  a license,  not  a lease,  following  Rendell 
v.  Roman  (1893),  9 Times  L.R.  192.  In  that  case  it  was  held 
that  a stall  let  at  an  exhibition  at  a weekly  rent,  but  not  to  be 
used  before  ten  a.m.  or  after  eleven  p.m.,  was  a mere  license. 
In  that  case,  Selby  v.  Greaves  (1868),  L.R.  3 C.P.  594,  was  re- 
lied upon  as  shewing  that  the  instrument  in  question  was  a 
lease;  but  Lord  Coleridge  pointed  out  that  in  the  Selby  case  the 
tenant  was  entitled  to  possession  at  all  times. 

In  the  Marshall  case,  it  was  held  that  the  plaintiff,  not  being 
a lessee,  but  a mere  licensee,  was  there  upon  the  invitation  of  the 
association,  who  owed  a duty  to  the  person  whom  they  induced 
to  go  there,  to  keep  the  place  in  proper  repair,  and  that  the  as- 
sociation, who  had  by  their  negligence  caused  the  accident,  were 
liable. 

I 

I am  of  opinion  that  the  plaintiff  was  a licensee,  and  not  a 
lessee,  of  the  stall  in  question,  but  not  a mere  licensee. 

The  distinction  is  pointed  out  by  iChannell,  B.,  in  Holmes  v. 
North  Eastern  R.W.  Co.  (1869),  L.R.  4 Ex.  254,  258,  and  in 
Beven  on  Negligence,  Canadian  ed.,  p.  452,  n.  6.  Here  the 
license  was  paid  for  with  the  intention  that  the  plaintiff  on 
certain  days  of  the  week  should  occupy  the  stall  in  question, 
where  persons  coming  to  the  market  might  buy  produce  from 
her.  There  was,  therefore,  in  my  opinion,  a duty  owing  from  the 
defendants  to  the  plaintiff,  that  the  stall  should  be  fit  for  the 
purpose  for  which  it  was  intended  to  be  used. 

In  Lax  v.  Corporation  of  Darlington  (1879),  5 Ex.  D.  28,  it 
was  held  that  the  defendants  having  received  toll  from  the 
plaintiffs,  and  invited  them  to  come  to  the  market  with  their 
cattle,  a duty  was  imposed  upon  them  to  keep  the  market  in  a 
safe  condition.  Referring  to  the  position  of  the  defendants, 
Brett,  L.J.,  is  reported  as  saying  (p.  33)  : “I  cannot  doubt  my- 
self upon  the  most  ordinary  principles  of  law,  that  inasmuch  as 
they  receive  payment  for  that  standing  (for  cattle),  they  are 
primd  facie  under  the  liability  of  affording  a place  which  is  not 
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dangerous  for  the  purpose  for  which  the  payment  is  made.” 
Bramwell,  L.J.,  agreeing  in  the  judgment,  said  (p.  34)  : “I  am 
not  influenced  by  the  consideration  of  this  being  a market;  it 
might  have  been  a cattle  show,  or  a place  opened  by  the  defend- 
ants as  a speculation  of  their  own.  Market  or  no  market,  the 
ground  upon  which  I proceed  is  that  the  defendants  received  the 
plaintiffs’  money;  they  take  a toll  from  the  plaintiffs  and  they 
make  a profit,  they  invite  the  plaintiffs  to  come  and  make  use  of 
their  market  for  profit  to  themselves.  The  defendants  are  there- 
fore liable;  as  my  brother  Brett  has  said,  they  are  bound  to 
have  the  place  in  a non-dangerous  condition  for  those  who 
come  there  for  any  lawful  purpose  on  certain  occasions.”  It 
was  there  argued  that  the  plaintiffs  incurred  their  loss  by  their 
own  fault,  and  that  the  danger  was  obvious,  or  that  they  knew 
it.  Bramwell,  L.J.,  said  (p.  35)  : “'If  that  question  had  been 
before  us,  I should  have  had  very  great  misgivings  whether  the 
plaintiffs  were  entitled  to  recover,  because,  if  they  knew  the 
danger  and  chose  to  risk  it,  it  is  their  own  fault,  they  are  vol- 
unteers; and  in  my  opinion  the  defendants  ought  not  to  have 
been  made  liable  to  them  in  that  case.” 

Although  this  was  obiter , yet  it  touches  the  point  upon  which 
I have  the  chief  difficulty  in  the  present  case.  The  plaintiff  had 
paid  for  the  right  of  selling  her  produce  in  the  market.  She 
was  entitled,  I think,  to  have  the  stall  in  a reasonably  fit  and 
sanitary  condition  for  that  purpose.  This,  I find,  it  was  not; 
and,  upon  the  evidence,  the  strong  probability  is,  and  I find  as 
a fact,  that  her  sickness  was  caused  by  this  unsanitary  condition. 
The  question  then  remains,  ought  the  plaintiff  to  recover,  in- 
asmuch as  she  knew  of  this  condition  and  remained  there  ? Her 
answer  to  this  question  in  her  evidence  was,  that  she  gave  notice 
of  the  unsanitary  condition  to  the  defendants,  who  promised 
from  time  to  time  to  repair  it,  and  this  she  fully  expected 
they  would  do,  'and  so  remained  on,  not  realising  her  danger. 

In  the  present  case,  the  principal  trouble  arose  from  the  fact 
that  a gutter  and  down-pipe  was  clogged,  causing  an  overflow 
of  the  water,  and  also  tending  to  destroy  the  roof.  Under  the 
facts  in  this  case,  it  was,  I think,  clearly  the  duty  of  the  defen- 
dants to  make  repairs,  including  this  gutter.  This,  indeed,  was 
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admitted  by  the  officer  in  charge  of  the  market  place.  There 
was  no  inspection,  and  apparently  no  repairs  were  made,  until 
they  did  receive  notice. 

Hargroves  Aronson  Co.  v.  Hartopp,  [1905]  1 K.B.  472, 
has  a certain  bearing  upon  this  branch  of  the  case,  although 
that  was  a case  between  landlord  and  tenant.  The  plaintiffs 
were  tenants  of  a floor  in  a building  of  which  the  defendants 
were  landlords.  A rain-water  gutter  in  the  roof,  the  possession 
and  control  of  which  was  retained  by  the  defendants,  became 
stopped  up.  Notice  of  the  stoppage  was  given  by  the  plaintiffs 
to  the  defendants,  but  the  defendants  neglected  to  have  the  gut- 
ter cleared  out  until  after  the  lapse  of  four  or  five  days  from 
the  receipt  of  the  notice,  and  in  the  meantime  the  plaintiffs  had 
suffered  damage  by  reason  of  rain-water  having  found  its  way 
into  their  premises  in  consequence  of  the  stoppage.  It  was  held 
that  the  fact  of  the  gutter  being  under  the  control  of  the  defend- 
ants imposed  on  them  a duty  to  take  care  that  it  was  not  in  such 
a condition  as  to  cause  damage  to  the  plaintiffs,  and  that,  as  they 
had  notice  of  its  being  stopped  up,  and  neglected  to  clear  it  out 
within  a reasonable  time  after  the  receipt  of  the  notice,  they 
were  guilty  of  a want  of  due  care,  and  were,  consequently,  re- 
sponsible for  the  damage  done.  It  was  held  by  the  County  Court 
Judge  that  the  defendants  had  never  inspected  the  gutters  at 
any  time,  and  under  those  circumstances  he  held  that  the  de- 
fendants were  liable  for  negligence  in  not  periodically  inspecting 
the  gutters,  and  in  not  acting  sufficiently  quickly  after  the  re- 
ceipt of  the  plaintiffs’  notice.  Lord  Alverstone,  C.J.,  is  re- 
ported as  saying  (p.  477)  : “Here  the  gutter  was  not  demised. 
And  the  question  is  whether  under  those  circumstances  the  land- 
lord is  not  under  a duty  to  take  reasonable  care  to  prevent  a 
gutter  which  is  under  his  control  from  becoming  stopped  up, 
whereby  damage  may  happen  to  the  occupants  of  the  floors  be- 
low. I think  there  is,  and  that  there  being  evidence  of  a failure 
to  discharge  that  duty,  inasmuch  as  the  defendants  never  in- 
spected the  gutters,  and  delayed  repairs  even  after  receipt  of 
the  notice,  they  are  liable  for  the  damage  which  ensued.” 

In  the  present  case,  whether  the  plaintiff  was  lessee  or  licensee, 
it  is  quite  clear  from  the  evidence  that  the  control  of  the  gutter 
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and  down-pipe  did  not  pass  to  the  plaintiff,  and  that  the  duty  to 
see  that  it  was  kept  in  repair  devolves  exclusively  upon  the  de- 
fendants. The  defendants  neglected  to  discharge  this  duty 
which  they  owed  to  the  plaintiff,  and  the  injuries  complained  of 
resulted  from  such  neglect.  The  action  does  not  arise  out  of  the 
relation  of  landlord  and  tenant,  or  any  covenant,  express  or 
implied,  to  repair,  but  it  arises  by  reason  of  the  duty  raised  from 
the  defendants  to  the  plaintiff  by  the  license  and  payment  for 
the  right  to  occupy  the  stall.  In  this  respect  I think  the  case  is 
distinguished  from  the  Brown  case;  and  I find  that  the  plain- 
tiff, under  the  circumstances,  was  not  guilty  of  any  contributory 
negligence  in  respect  of  the  neglect  which  caused  the  injury. 
She  had  no  right  as  licensee  to  make  the  repairs.  Even  in  the 
case  where  it  is  the  duty  of  a tenant  to  repair,  it  has  been  held 
that  in  case  the  repairing  would  be  so  large  as  to  be  out  of  pro- 
portion to  the  tenant’s  interest  in  the  premises  (as  it  would  be 
in  this  case),  he  would  not  be  justified  in  repairing  and  treating 
the  costs  of  such  repairs  as  damages:  Cole  v.  Buckle  (1868),  18 
C.P.  286.  Nor  is  he,  it  would  seem,  in  such  case,  bound  to  make 
repairs  under  the  penalty  of  a denial  of  a recovery  for  injuries 
which  would  have  been  obviated  thereby:  Am.  & Eng.  Encyc.  of 
Law,  2nd  ed.,  vol.  18,  p.  235. 

The  plaintiff’s  continuing  to  occupy  the  premises  after  she 
had  given  notice,  and  while  they  were  unsanitary,  was  not  un- 
reasonable under  the  circumstances,  from  the  fact  that  she  was 
in  constant  expectancy  of  the  repairs  being  made,  and  repairs 
were  in  fact  made  some  weeks  prior  to  her  illness,  but  so  negli- 
gently done  that  the  premises  still  continued  in  an  unsanitary 
condition.  I do  not  think  that  such  continuance,  under  the  cir- 
cumstances, constituted  contributory  negligence  upon  her  part. 
She  was  seriously  ill  for  some  weeks,  was  put  to  considerable  ex- 
pense, and  suffered  great  pain,  and  was  otherwise  put  to  loss 
and  damage  in  connection  with  her  business.  I assess  the  dam- 
ages at  $550,  with  full  costs  of  the  action. 

The  defendants  appealed  from  the  judgment  of  Clute,  J. 

January  21,  1913.  The  appeal  was  heard  by  Mulock,  C.J. 
Ex.,  Riddell,  Sutherland,  and  Leitch,  JJ. 
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H.  E.  Bose,  KjC.,  for  the  defendants,  argued  that,  accepting 
the  view  of  the  learned  trial  Judge  that  the  plaintiff  was  a 
licensee,  and  not  a lessee,  of  the  premises  in  question,  the  license 
ran  only  from  week  to  week,  and  it  was  open  to  her  to  terminate 
it  at  the  end  of  any  week.  She  was,  therefore,  every  week  vol- 
untarily assuming  the  risk  arising  from  the  alleged  negligence 
of  the  defendants.  The  case  of  Flynn  v.  Toronto  Industrial  Ex- 
hibition Association,  9 O.L.R.  582,  does  not  seem  to  go  the  length 
claimed  for  it  by  the  plaintiff — see  per  Osier,  J.A,.  at  p.  585, 
also  per  Garrow,  J.A.,  at  p.  587.  Reference  was  made  to  Glen- 
wood  Lumber  Co.  Limited  v.  Phillips,  [1904]  A.C.  405,  408, 
where  light  is  thrown  on  the  general  principle  governing  such 
cases,  as  being  a matter  “not  of  words  but  of  substance.”  [Rid- 
dell, J.,  asked  whether  the  city  could  come  in  and  put  the  plain- 
tiff out  at  any  time.]  No;  and  that  is  where  the  case  at  bar 
differs  from  the  Flynn  case,  and  from  Marshall  v.  Industrial 
Exhibition  Association  of  Toronto,  1 O.L.R.  319 — see  per  Street, 
J.,  at  p.  328.  The  plaintiff ’;s  possession  was  more  exclusive  than  in 
these  cases.  The  judgment  of  the  Divisional  Court  in  the  Marshall 
case  was  affirmed  by  the  Court  of  Appeal,  2 O.L.R.  62,  but  the 
note  there  does  not  state  what  was  decided ; for  which  reference 
must  be  had  to  the  judgment  of  the  Divisional  Court,  at  pp.  328- 
330  of  1 O.L.R.  I refer  to  Halsbury’s  Laws  of  England,  vol.  21, 
p.  388  et  seq.,  and  cases  there  collected.  The  learned  trial  Judge 
erred  in  his  application  of  Lax  v.  Corporation  of  Darlington,  5 
Ex.D.  28 — see  pp.  29,  30. 

W.  M.  McClemont,  for  the  plaintiff,  relied  upon  the  grounds 
and  authorities  cited  by  the  learned  trial  Judge,  and  argued 
that  the  plaintiff  was  a licensee  under  the  terms  of  the  by-law 
under  which  she  occupied  her  stall.  He  referred  to  various  sec- 
tions of  the  by-law  in  support  of  his  proposition,  contending 
that  she  was  i’n  a different  position  from  the  monthly  tenants  of 
the  market  stalls  and  sheds.  The  defendants  cannot  go  behind 
their  own  position,  as  defined  by  the  law,  which  brings  this 
case  within  the  Flynn  case.  Hargroves  Aronson  & Co.  v.  Har- 
topp,  [1905]  1 K.B.  472,  is  a case  practically  on  all  fours  with 
the  case  at  bar — see  per  Lord  Alverstone,  C.  J.,  at  p.  477,  shewing 
that,  even  if  the  plaintiff  were  a tenant,  lie  might  have  a right  of 
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action  in  such,  a case  as  this,  where  the  defendants  had  control 
of  the  gutter,  of  which  the  plaintiff  had  no  demise,  and  were 
hound  to  keep  it  in  proper  repair — see  Miller  v.  Hancock,  [1893] 
2 Q.B.  177.  Reference  was  also  made  to  Malone  v.  Laskey, 
[1907  [ 2 K.B.  141;  Bell  on  Landlord  and  Tenant,  p.  400;  Gar- 
butt  v.  City  of  Winnipeg  (1908),  18  Man.  L.R.  345;  Am.  & Eng. 
Encyc.  of  Law,  2nd  ed.,  vol.  18,  p.  235,  citing  Cole  v.  Buckle,  18 
C.P.  286.  There  is  an  analogy  in  tenancy  from  week  to  week 
to  tenancy  from  year  to  year.  As  to  the  alleged  estoppel  by 
knowledge,  reference  was  made  to  Gordon  v.  City  of  Belleville 
(1887) , 15  O.R.  26,  29.  The  facts  are  similar  to  those  in  Mor- 
rison v.  Pere  Marquette  R.B.  Co.  (1912),  27  O.L.R.  551,  affirmed 
by  the  Appellate  Division,  4 O.W.N.  889,  and  in  McMahon  v. 
Field  (1881),  7 Q.B.D.  507. 

Bose,  in  reply,  referred  to  Smith  v.  Excelsior  Life  Insurance 
Co.  (1912),  3 O.W.N.  1521;  Tredway  v.  Machin  (1904),  20 
Times  L.R.  726;  Lane  v.  Cox,  [1897]  1 Q.B.  415. 

February  14.  Mulock,  C.J. : — The  facts,  about  which  there 
is  no  dispute,  are  as  follows: — * 

The  defendant  corporation,  under  the  provisions  of  the 
Municipal  Act,  established  a market  in  the  city  of  Hamilton, 
dividing  one  of  the  buildings  forming  part  of  the  market  into 
open  stall®,  which  were  let  to  hucksters  by  the  week ; no  one 
being  entitled  to  the  use  of  a stall  for  a longer  period  than  one 
week.  For  many  years  the  plaintiff  had  occupied  a particular 
one  of  these  stalls,  but  in  the  summer  of  1910  was  allowed  to 
substitute  the  southerly  one  for  that  formerly  occupied  by  her. 
When  she  took  possession  of  the  southerly  stall,  it  seemed  per- 
fectly dry  and  in  a sanitary  condition,  and  sio  it  remained  until 
the  autumn  of  1911,  when  it  fell  into  disrepair;  the  roof  leaking 
in  various  places  and  water  finding  its  way  into  the  stall,  also 
from  crevices  between  the  wall  and  roof,  and  eaves-trough  and 
roof,  and  from  the  street.  It  came  down  in  such  quantities  as 
to  flood  the  floor.  The  plaintiff  unsuccessfully  endeavoured  to 
catch  it  in  vessels,  and  was  obliged  to  place  planks  on  the  floor 
to  enable  her  to  avoid  standing  in  the  water.  During  the  cold 
weather,  on  returning  to  the  stall  in  the  mornings,  the  floor 
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would  be  found  covered  with  ice  to  such  a depth  that  the  care- 
taker was  obliged  to  remove  it  before  the  door  could  be  opened. 

The  premises  were  in  this  leaky  condition  in  September  or 
October,  1910,  and  the  plaintiff  at  that  time  reported  the  con- 
dition to  the  chairman  of  the  market  board  of  the  'City  of  Hamil- 
ton, who  promised  to  have  the  necessary  repairs  attended  to, 
but  neglected  to  do  so.  Some  slight  attempt  at  repairing  was 
made  in  the  autumn  of  1911,  but  the  evidence  shews  that  it 
made  matters  worse. 

In  the  meantime,  the  plaintiff  continued  to  occupy  the  stall 
and  to  complain  frequently  to  the  city  authorities  of  this  un- 
sanitary condition.  Her  complaints  bearing  no  fruit,  she  sec- 
ured the  services  of  her  brother,  and  in  February  or  March,  1912, 
he  reported  the  condition  of  the  stall  to  the  new  chairman  of 
the  board. 

The  condition  of  the  stall  caused  the  plaintiff’s  clothing  to 
become  wet,  and  this,  added  to  the  general  dampness  of  the  pre- 
mises,,caused  her  to  become  ill,  in  the  month  of  March,  1912;  but 
she  continued  to  occupy  and  use  the  stall  until  April,  when  she 
was  taken  seriously  ill  with  an  attack  of  sciatic  neuralgia,  and 
was  obliged  to  go  to  bed,  where  she  remained  for  some  months. 

The  plaintiff  testified  that  when  it  rained  or  thawed  during 
the  months  of  January,  February,  and  March,  1912,  the  stall 
would  be  filled  with  water  to  a depth  of  nearly  half  an  inch,  and 
that  this  condition  continued  up  to  the  time  of  her  being  taken 
ill;  and  that,  prior  to  this,  she  had  enjoyed  good  health. 

The  learned  trial  Judge,  in  finding  for  the  plaintiff,  fol- 
lowed Lax  v.  Corporation  of  Darlington,  5 Ex.  D.  28.  That 
case  presents  some  features  like  the  present  one,  and  Lush,  J., 
who  tried  it,  expressed  the  view  that  the  defendant  corporation, 
having  rceived  toll  from  the  plaintiffs,  had  thereby  invited  them 
to  bring  their  cattle  to  the  market,  and  had  thus  assumed  the 
duty  of  maintaining  it  in  a safe  condition;  and,  accordingly, 
gave  a judgment  in  favour  of  the  plaintiffs,  which  was  sustained 
in  appeal. 

That  case,  however,  differs  from  the  present  one  in  that 
no  question  was  there  raised  of  contributory  negligence  on  the 
part  of  the  plaintiffs ; whilst  here  it  is  pleaded  and  relied  upon 
by  the  defendants. 
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Before  us  it  was  contended  by  the  plaintiff’s  counsel  that' the 
plaintiff  was  not  a tenant,  but  a licensee;  and  that,  therefore, 
Lax  v.  Corporation  of  Darlington , ante,  governed.  If,  however, 
her  illness  was  caused  by  her  own  want  of  ordinary  care,  she 
cannot  recover,  even  if  the  defendants  were  bound  to  maintain 
the  premises  in  a sanitary  condition,  and  failed  to  do  so.  Test- 
ing her  duty  in  the  light  of  her  own  evidence,  it  appears  to  me 
that  in  remainingvin  the  premises  when  she  was  aware  of  their 
unsanitary  condition,  she  must  be  held  to  have  been  the  im- 
mediate cause  of  her  illness.  She  was  a woman  of  forty-eight 
years  of  age,  and  had  been  engaged  in  the  huckster  business  for 
years.  In  the  autumn  of  1911,  and  throughout  all  the  succeed- 
ing months,  until  April,  1912,  the  premises  were  in  a wretchedly 
unsanitary  condition,  of  which  she  constantly  complained  to  the 
authorities,  but  without  producing  any  good  results;  and  for  a 
month  after  the  commencement  of  her  illness,  brought  about  by 
the  unsanitary  condition  of  the  premises,  she  continued  to  oc- 
cupy them,  in  iorder  to  retain  her  trade,  only  ceasing  to  do  so 
when  her  illness  became  so  serious  as  to  compel  her  to  take  to 
her  bed.  Every  one  is  bound  to  use  ordinary  care  for  his  pro- 
tection against  injury — what  constitutes  ordinary  care  depend- 
ing upon  the  facts  of  each  case.  Every  prudent  person  of  full 
age  (the  plaintiff  was  forty-eight  years  old)  knows  that  he  runs 
great  risk  in  remaining  for  months  exposed  to  conditions  such 
as  the  plaintiff  described  as  existing  from  October,  1911,  until 
April,  1912.  Whilst  knowledge  of  the  risk  is  not  per  se  con- 
tributory negligence  ( Gordon  v.  City  of  Belleville,  15  O.R.  26), 
yet,  if  the  facts  are  such  that  contributory  negligence  should  be 
inferred,  and  that  no  reasonable  .jury  should  find  in  the  plain- 
tiff’s favour,  then  the  plaintiff  is  not  entitled  to  have  his  case  go 
to  the  jury:  Wriglit  v.  Midland  B.W.  Co.  (1884),  51  L.T.R.  539. 

Here  the  plaintiff,  a woman  of  mature  years,  with  full  know- 
ledge of  the  unsanitary  condition  of  the  Remises,  continued  to 
occupy  the  same  for  months  after  that  condition  became  mani- 
fest, and  for  about  a month  after  the  commencement  of  her  ill- 
ness, brought  about  by  that  condition.*  If  she  had  at  an  earlier 
date  withdrawn  from  the  premises,  the  illness  complained  of 
would  have  been  avoided.  Her  continuing,  however,  under  the 
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circumstances,  to  occupy  the  stall  was  not,  I think,  the  conduct 
of  a person  exercising  ordinary  care;  and  I,  therefore,  with 
much  respect,  find  myself  unable  to  share  the  view  of  the  learned 
trial  Judge,  being  of  opinion  that  the  plaintiff’s  illness  was 
caused  by  her  own  negligence,  which  disentitles  her  to  maintain 
this  action. 

Therefore,  I think  this  appeal  should  be  allowed  with  costs, 
and  the  action  dismissed  with  costs. 
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Sutherland,  J. : — The  facts  are  fully  set  out  in  the  judg- 
ment below.  I agree  with  the  learned  trial  Judge  in  his  opinion 
that  the  rights  of  the  plaintiff  were  those,  not  of  a lessee,  but  of 
a licensee.  The  character  and  scope  of  the  possession  which  the 
person  is  entitled  to  is  of  prime  importance  in  considering  the 
question. 

In  Woodfall  on  Landlord  and  Tenant,  19th  ed.  (1912),  p. 
146,  there  is  a full  discussion. 

By-law  No.  2 of  the  defendants,  ‘ ‘ to  regulate  the  central  mar- 
ket,” etc.,  seems  to  me  plainly  to  indicate  that  the  possession  of 
the  stand  assigned  to  the  plaintiff,  and  the  one  in  question  here- 
in, was  not  an  exclusive  one.  I refer  particularly  to  secs.  24 
and  27,  sub-secs.  1,  2,  and  4. 

Under  her  weekly  license,  the  plaintiff  had  only  a right  to 
the  use  of  her  stand  during  certain  hours  of  the  day,  and  for  a 
specified  length  of  time:  Taylor  v.  Caldwell  (186$),  3 B.  & S. 
826 ; Marshall  v.  Industrial  Exhibition  Association  of  Toronto 
1 O.L.R.  319,  per  Street,  J.,  at  p.  328  (affirmed  2 O.L.R.  62)  ; 
Glenwood  Lumber  Co.  Limited  v.  Phillips,  [1904]  A.C.  405; 
Flynn  v.  Toronto  Industrial  Exhibition  Association,  9 O.L.R.  582, 
per  Osier,  J.A.,  at  p.  585,  and  per  Garrow,  J.A.,  at  p.  587. 

If  she  were  a mere  licensee,  she  could,  of  course,  not  recover, 
as  the  trial  Judge  properly  pointed  out.  I agree  also  with  him 
in  the  view  that  she  was  more  than  a mere  licensee:  Holmes  v. 
North  Eastern  R.W.  Co.,  L.R.  4 Ex.  258. 

In  his  judgment  {ante),  Clute,  J.,  says:  “In  Lax  v.  Corpora- 
tion of  Darlington,  5 Ex.  D.  28,  . . . it  was  argued  that  the 
plaintiffs  incurred  their  loss  by  their  own  fault,  and  that  the 
danger  was  obvious,  or  that  they  knew  it.  Bramwell,  L.J.,  said : 
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‘If  that  question  had  been  before  us,  I should  have  had  very 
great  misgivings  whether  the  plaintiffs  were  entitled  to  recover, 
because  if  they  knew  the  danger  and  chose  to  risk  it,  it  is  their 
own  fault;  they  are  volunteers,  and  in  my  opinion  the  defend- 
ants ought  not  to  have  been  made  liable  to  them  in  that  case.  ’ ’ ’ 
He  goes  on  further  to  say:  “Although  this  was  obiter,  yet  it 
touches  the  point  upon  which  I have  the  chief  difficulty  in  the  pre- 
sent case.”  He  also  says:  “The  plaintiff’s  continuing  to  occupy 
the  premises  after  she  had  given  notice,  and  while  they  were  un- 
sanitary, was  not  unreasonable  under  the  circumstances,  from 
the  fact  that  she  was  in  constant  expectancy  of  the  repairs  be- 
ing made,  and  repairs  were  in  fact  made  some  weeks  prior  to 
her  illness,  but  so  negligently  done  that  the  premises  still  con- 
tinued in  an  unsanitary  condition.  I do  not  think  that  such  con- 
tinuance, under  the  circumstances,  constituted  contributory 
negligence  upon  her  part.” 

I am  unable  to  agree  with  this  view,  upon  the  facts  in  ques- 
tion in  the  action.  Before  the  30th  November,  1911,  complaints 
had  been  made  by  the  licensee  to  the  defendants  about  the  water 
coming  into  the  huckster’s  stand  which  she  was  occupying  from 
time  to  time.  The  defendants  made  certain  repairs  on  the  30th 
November,  which,  the  plaintiff  says,  were  ineffectual  for  the  pur- 
pose of  keeping  out  the  water. 

Under  the  terms  of  the  by-law  under  which  the  market  was 
being  operated,  it  was  not  possible  for  a stand  such  as  the  one 
in  question  to  be  assigned  to  any  person  “for  longer  periods 
than  one  week  at  a time.  ’ ’ 

Notwithstanding  the  fact  that  from  week  to  week  during  the 
whole  of  the  time  from  November  to  March,  the  plaintiff  was 
the  only  person  assigned  to  the  particular  stand  in  question,  we 
must  treat  the  matter  as  though  each  week  she  were  applying 
for  that  particular  stand,  and  was  having  it  assigned  to  her  each 
week,  she  paying  the  stipulated  weekly  market  fee  for  it. 

It  seems  to  me  that,  on  her  own  evidence,  she  was  each  week 
voluntarily  assuming  the  risk  of  injury  to  her  health  from  an 
alleged  negligence  of  the  defendants  of  which  she  was  aware. 

In  Lax  v.  Corporation  of  Darlington,  already  referred  to, 
Brett,  L.J.,  at  p.  33,  says:  “If  the  plaintiffs  wilfully  and  pur- 
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posely  undertook  a risk  and  danger  which  was  fully  known  to 
them,  under  those  circumstances,  notwithstanding  the  primary 
liability  of  the  defendants,  it  would  be  right  in  point  of  law  to 
say  the  plaintiffs  had  contributed  to  the  loss,  or  that  they  were 
the  sole  cause  of  the  damage  to  their  cow. 9 9 • 

Each  week  it  was  open  to  the  plaintiff  to  avoid  the  risk  and 
danger  she  was  running  from  the  alleged  unsanitary  condition 
of  the  stand.  She  saw  fit  on  the  contrary,  with  knowledge  there- 
of, to  continue  to  apply  for  her  license  and  to  occupy  the  stand. 
I think  she  must  be  taken  to  have  assumed  the  risk  and  danger 
and  that  the  injury  to  her  health  was,  therefore,  'the  result  of  her 
own  conduct.  I think  this  would  be  so  whether  she  was  a licensee 
or  lessee. 

I am  of  opinion  that  the  appeal  should  be  allowed  with  costs, 
and  the  action  dismissed  with  costs. 

Riddell,  J. : — -I  have  had  the  opportunity  of  reading  the 
judgment  of  my  brother,  Sutherland,  and  concur  in  the  result 
that  he  has  arrived  at. 

In  my  view  of  the  case,  it  is  immaterial  whether  the  plaintiff 
was  licensee  or  tenant.  As  at  present  advised,  I incline  to  the 
opinion  that  she  was  tenant.  But  in  either  case,  the  result  is  the 
same — her  injury  was  of  her  own  doing:  Lax  v.  Corporation 
of  Darlington,  5 Ex.  D.  28;  Humphrey  v.  Wait  (1873),  22  C.P. 
580,  at  p.  586,  per  Galt,  J.  Tennant  v.  Hall  (1888),  27  N.B.R. 
499,  and  Opdyke  v.  Prouty  (1875),  6 Hun  242,  may  also  be 
looked  at.  In  the  latter  case,  the  General  Term  held,  on  facts 
very  like  the  present:  “As  the  defendant  took  the  premises  as 
they  were  when  the  lease  was  made,  and  agreed  to  pay  the  rent 
reserved  for  their  use  in  that  condition,  if  his  goods  were  in- 
jured by  such  use,  no  obligation  rested  upon  the  plaintiff  to  re- 
compense him  for  such  injury.  The  loss  was  his  own,  and  the 
risk  of  it  had  been  assumed  by  him  from  the  manner  in  which 
the  premises  had  been  taken.”  These  remarks  apply  equally 
to  this  case. 

Leitch,  J. : — I agree. 
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[APPELLATE  DIVISION.] 
Pattison  v.  Township  of  Emo. 


Assessment  and  Taxes — Assessment  of  Interest  of  Locatee  in  Free  Grant 
Land — Cancellation  of  Location — Relocation — Seizure  of  Goods  of  New 
Locatee  for  Taxes  Unpaid  by  Former  Locatee — “Owner” — Free  Grants 
and  Homesteads  Act,  R.S.O.  18917,  ch.  29,  secs.  8,  9,  26 — Assessment  Act , 
4 Edw.  VII.  ch.  23,  secs.  5,  26,  103,  151,  154. 


In  1904,  D.  became  locatee  of  land  under  the  Free  Grants  and  Homesteads 
Act,  R.S.O.  1897,  ch.  ;29;  he  failed  to  perform  what  the  statute  requires 
of  a locatee;  and,  in  1909,  his  location  was  forfeited  or  cancelled  under 
sec.  9.  In  August,  1909,  the  'Crown  “relocated”  the  land,  the  plaintiff 
becoming  the  new  locatee: — 

Held,  that  the  corporation  of  the  municipality  in  which  the  land  was  situate, 
who  had  imposed  taxes  on  D.’s  interest  in  the  land,  ibut  had  not  collected 
them  and  had  not  seized  or  made  any  effort  to  realise  them  while  D.  was 
locatee,  were  not  entitled  to  seize  or  distrain  the  plaintiff’s  goods  upon 
the  land  for  those  taxes. 

Sections  8,  9,  and  :2j6  of  the  Free  Grants  and  Homesteads  Act,  and  secs.  5, 
26,  103,  151,  and  154  of  the  Assessment  Act,  4 Edw.  VII.  ch.  23,  considered, 

Per  Mulock,  C.J.Ex.  : — When,  iby  the  forfeiture,  the  interest  of  D.  in  the 
land  ceased  to  exist,  the  corporation’s  lien,  which  was  merely  a charge  on 
D.’s  interest,  also  ceased  to  exist. 

Per  Riddell,  J. : — The  word  “owner”  not  being  defined  in  the  statute,  there 
was  nothing  to  compel  the  (Court  to  hold  that  the  plaintiff  was  the 
“owner”  of  the  land,  within  the  meaning  of  sec.  103  of  the  Assessment 
Act. 

Judgment  of  the  District  Court  of  the  District  of  Rainy  River  reversed. 


An  appeal  by  the  plaintiff  from  the  judgment  off  His  Honour 
Judge  Fitch,  the  Judge  of  the  District  Court  of  the  District 
of  Rainy  River,  dismissing  the  action. 

The  following  reasons  for  judgment  were  given  by  the  learn- 
ed District  Court  Judge: — • 

This  was  an  application  by  the  plaintiff  for  an  interim  in- 
junction restraining  the  defendants  fPom  proceeding  with  a 
sale  of  the  plaintiff’s  chattels  seized  for  arrears  of  taxes.  I dir- 
ected that  notice  of  the  application  should  Ibe  served  on  the  de- 
fendants, and,  by  consent  of  both  parties,  the  application  is 
now  turned  into  a motion  for  judgment.  There  is  no  dispute  as 
to  the  facts,  which  are  as  follows : — 

One  Duval  was,  on  the  10th  June,  1904,  located  by  the  Depart- 
ment of  Lands  Forests  and  Mines  on  the  south  half  of  lot  2i9  in 
the  4th  concession  of  the  township  of  Carpenter.  In  July,  1908, 
the  plaintiff  made  an  arrangement  with  Duval  whereby,  in 
consideration  of  $100,  Duval  was  to  allow  his  land  to  be  cancelled 
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and  the  plaintiff  to  be  located  upon  the  land  in  question.  On 
the  16th  July,  1908,  in  pursuance  of  this  arrangement,  the  plain- 
tiff made  his  application,  but  no  acceptance  was  apparently 
given  by  the  Government  at  that  time.  In  the  following  spring, 
other  applicants  asked  to  be  located  on  the  property,  and  the 
Department  wrote  the  land  agent  at  Emo  saying  that  this  appli- 
cation could  not  be  entertained,  owing  to  the  previous  applica- 
tion of  Patterson  of  July,  1908,  and  asking  that,  if  the  plaintiff 
still  wanted  the  property,  he  put  in  a new  application,  as  the 
other  one  was  made  so  long  before.  This  was  done ; and  on  the 
10th  August,  1909,  the  Department  notified  the  land  agent  that 
Duval's  location  had  that  day  been  cancelled  and  this  plaintiff 
located  for  the  land.  At  that  time,  arrears  of  taxes  to  the 
amount  of  $52.72  stood  against  the  property.  Duval,  while  in 
possession  of  the  property,  had  cleared  some  acres  of  the  land, 
but  this  had  grown  up  with  underbrush,  while  the  house  erected 
by  him  was  nearly  destroyed  by  the  action  of  the  weather. . 

In  the  case  of  lands  pwned  by  any  one  in  fee,  an  assessment 
is  made  for  the  purpose  of  taxation,  and,  after  due  notice,  the 
taxes  are  either  paid  by  the  proper  person  or  returned  by  the 
collector  as  unpaid — in  the  latter  case  the  amount  still  being  an 
asset  of  the  municipality  and  increasing  the  security  of  deben- 
ture-holders. As  the  rate  of  taxation  is  struck  on  the  basis  of 
the  relation  of  the  revenue  required  to  the  assessed  value  of 
land,  etc.,  in  the  municipality,  it  is  essential  that  the  full  amount 
of  taxes  should  be  received  by  the  municipality  sooner  or  later. 
It  is  apparently  for  this  reason,  therefore,  that  provision  is  made 
for  the  subsequent  collection  of  arrears  of  taxes,  and  for  those 
arrears,  after  the  proper  formalities  have  been  gone  through,  to 
form  a charge  upon  the  land  so  assessed. 

The  question  in  this  action  is  as  to  the  rights  of  the  municipali- 
ties as  to  free  grant  land  in  this  district,  in  cases  where  taxes  are 
in  arrear,  and  the  property  is  either  given  up  or  forfeited,  and 
afterwards  allotted  to  some  other  person.  If  there  are  no  means 
of  collecting  these  arrears,  the  municipalities  in  which  a large 
proportion  of  the  land  is  held  by  locatees  under  the  Free  Grants 
and  Homesteads  Act,  R.S.O.  1897,  ch.  29,  under  the  Grown, 
will  be  seriously  affected.  The  municipality  may  collect  arrears 
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of  taxes  levied  on  lands  located  under  the  Free  Grants  and 
Homesteads  Act,  either  by  sale  of  lands  or  sale  of  goods  upon 
the  property  belonging  to  the  owner  and  certain  others.  Sec- 
tion 26  of  the  Act  provides:  “Nothing  in  this  Act  shall  be  con- 
strued to  exempt  the  land”  (that  is,  land  located  under  the  Act) 
“from  levy  or  sale  of  goods  for  rates  or  taxes  heretofore  or 
hereinafter  legally  imposed.” 

Thus  the  expressed  intention  of  the  Legislature  is,  that  a 
person  located  by  the  Crown  under  that  Act  shall  not  escape 
payment  of  taxes  heretofore  or  hereinafter  imposed.  To  what 
possible  taxes  but  arrears  of  taxes  can  the  word  “heretofore” 
apply  ? 

By  sec.  154  of  the  Assessment  Act,  1904,  4 Edw.  VII.  ch. 
23,  it  is  enacted  that  the  purchaser  of  these  lands  at  a tax  sale 
shall  be  subject  to  all  the  terms  and  conditions  as  to  settlement, 
etc.,  required  by  the  Free  Grants  Act.  Provision  has  undoubt- 
edly, therefore,  been  made  whereby  a sale  for  arrears  of  taxes 
may  be  made  of  the  locatee ’s  interest  in  land,  the  fee  of  which 
remains  in  the  Crown ; and,  by  sub-sec.  3 of  sec.  151,  the  consent 
of  the  Commissioner  of  Crown  Lands  is  not  necessary  to  validate 
such  sale.  In  the  present  case,  admittedly,  there  are  arrears  of 
taxes  with  respect  to  the  land  in  question ; and,  under  sec.  141 
of  the  Assessment  Act,  it  is  the  duty  of  the  treasurer  to  levy 
those  arrears  if  it  comes  to  his  knowledge  that  goods  and  chat- 
tels liable  to  distress  are  upon  the  land  in  question. 

Under  sec.  103  of  the  Assessment  Act,  taxes  may  be  collected 
by  distress:  (1)  upon  the  goods  (wherever  found)  of  the  owner 
or  tenant  whose  name  appears  on  the  collector’s  roll;  (3)  upon 
the  goods  of  the  owner  of  the  land  found  thereon,  though  his 
name  does  not  appear  on  the  roll.  And,  by  sec.  141,  these 
clauses  apply  to  arrears  of  taxes.  If,  therefore,  a locatee  unde*r 
the  Crown  is  covered  by  the  word  “owner”  in  the  Assessment 
Act,  the  matter  is  much  simplified;  and  I believe  that  it  was  the 
intention  of  the  Legislature  that  he  should  be  so  considered. 

Provision  is  also  made  under  the  Assessment  Act  for  the 
collection  of  taxes  from  owners  and  tenants.  A locatee  is  in  no 
sense  a tenant,  but  is  rather  the  equitable  owner  of  the  land, 
subject  to  certain  settlement  duties,  upon  the  performance  of 
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which  he  is  entitled  to  his  patent  for  the  land.  The  interpreta- 
tion clauses  do  not  interpret  the  word  “owner;”  but  sec.  86  (2) 
of  the  'Consolidated  Municipal  Act,  1903,  3 Edw.  VII.  ch.  19, 
defines  “owner”  at  length,  and  undoubtedly  covers  a locatee. 

It  has  been  urged  that,  as  the  interest  of  the  Crown  is  exempt 
from  taxes,  the  cancellation  of  a location  must  cancel  the  arrears 
of  taxes,  and  that  a subsequent  location  will  allot  the  land 
freed  from  the  lien  for  taxes.  If  this  is  the  law,  it  affords  a very 
simple  as  well  as  inexpensive  method  of  evading  taxes.  If  such, 
however,  were  the  intention  of  the  Legislature,  it  should  have 
been  made  plain  by  some  enactment ; but,  while  we  find  specific 
legislation  as  to  the  creation  of  liens,  sales  for  taxes,  etc.,  there 
is  absolutely  no  legislation  enacting  that  upon  cancellation  of  a 
location  the  lien  for  taxes  and  rights  of  distraint  upon  the  chat- 
tels of  subsequent  owners  automatically  cease. 

Section  5 of  the  Assessment  Act  enacts  that  all  real  pro- 
perty in  the  Province  is  liable  to  taxes,  subject  to  the  following 
exemptions:  (1)  the  interest  of  the  Crown  in  any  property. 
The  interest  of  the  Crown  has  not,  however,  been  taxed  by  the 
defendants,  they  having  taxed  the  interest  of  the  locatee  only, 
under  the  provisions  of  sec.  35  of  the  Assessment  Act;  and  in 
that  section  it  is  expressly  enacted  that  the  interest  of  every 
person  other  than  the  Grown  in  such  land  shall  be  subject  to 
the  charge  thereon  given  by  sec.  89 ; also,  that  the  owner  of  any 
land  in  which  the  Crown  has  an  interest,  etc.,  etc.,  shall  be  as- 
sessed in  respect  of  the  land  in  the  same  way  as  if  the  interest  of 
the  Crown  was  held  by  any  other  person.  That  is,  all  the  clauses 
of  the  Assessment  Act,  including  provisions  for  collection  of 
arrears  of  taxes,  are  made  applicable  to  located  lands  to  the  same 
extent  as  they  would  be  if  a private  person,  instead  of  the 
Crown,  was  the  owner  of  the  legal  estate;  and  it  cannot  be 
argued  for  a moment  that,  had  the  legal  estate  in  this  property 
been  held  by  a private  person,  instead  of  the  iCrown,  and  he  had 
dealt  with  the  property  as  the  Crown  has  dealt  with  it,  the  pre- 
sent owner  securing  the  property  from  that  private  person  could 
escape  paying  those  arrears  of  taxes,  or  that  his  chattels  would 
not  be  liable  for  those  arrears. 

Section  89  enacts  that  the  taxes  due  upon  any  land,  with 
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costs,  may  be  recovered  from  the  owner  or  tenant  originally  as- 
sessed therefor,  and  from  any  subsequent  owner  of  the  whole  or 
any  part  thereof,  and  shall  be  a special  lien  on  the  land,  in 
priority  to  every  claim,  lien,  or  incumbrance  of  every  person 
except  the  iCrown.  In  the  present  instance,  there  is  no  attempt 
on  the  part  of  the  defendants  to  enforce  any  lien  against  the 
Grown  or  in  any  way  interfere  with  any  right  existing  in  the 
Crown. 

I must,  therefore,  hold  that  the  defendants  have  that  lien  for 
arrears  of  taxes,  and  that  they  are  entitled  to  collect  these  ar- 
rears, by  distress  and  sale  of  the  goods  and  chattels  of  the  plain- 
tiff found  upon  the  premises,  the  plaintiff  being  a subsequent 
owner  within  the  meaning  of  the  Assessment  Act.  These  taxes 
represent  arrears  for  five  years,  no  taxes  having  been 
paid  by  Duval.  For  these  five  years  the  municipality  taxed  all 
the  land,  including  the  land  in  question,  and  the  money  went 
for  roads,  bridges,  and  improvements  that  enhanced  all  the 
property  in  the  municipality,  including  this  very  property;  but 
the  original  locatee  never  paid  any  of  the  taxes  for  the  five  years. 
The  benefit  of  those  improvements  is  secured  by  the  present 
locatee  for  absolutely  nothing,  if  he  can  escape  payment  of  the 
taxes  justly  due  upon  the  property,  and  which  he  located  pre- 
cisely as  his  predecessor  did  in  1904 — the  fact  being  that  he 
never  paid  the  $100  to  Duval,  electing  to  treat  his  application  of 
August,  1909,  as  separate  from  his  application  of  1908,  when  he 
had  agreed  to  pay  the  $100. 

In  addition  to  the  improved  roads,  etc.,  in  theory  at  least,  the 
new  locatee  secures  improvements  made  upon  the  property  by 
his  predecessor,  because  we  must  presume  that  the  officers  of  the 
Crown  do  their  duty.  Those  improvements  would,  at  least,  be 
two  acres  cleared  and  cultivated  annually  during  the  first  three 
years  and  the  erection  of  a habitable  house,  at  least  16  by  20. 
While  in  the  present  instance  the  new  locatee  did  not  get  all  of 
these,  the  fact  that  compliance  with  the  Free  Grants  Act  was 
not  insisted  upon  by  the  Crown  Lands  inspector  docs  not  alter 
the  general  effect  of  the  Act. 

As  there  has  been  considerable  doubt  about  the  application 
of  the  Assessment  Act  to  lands  such  as  those  in  question,  I do 


XXVIII.] 


ONTARIO  LAW  REPORTS. 


233 


not  think  the  action  is  one  in  which  costs  should  be  given.  Judg- 
ment will,  therefore,  be  entered  dismissing  the  action  without 
costs. 

The  plaintiff  appealed  from  the  judgment  of  the  District 
Court  Judge. 
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January  23.  The  appeal  was  heard  by  Mulock,  C.J.  Ex., 
Riddell,  Sutherland,  and  Leitch,  JJ. 

A.  E.  Knox , for  the  plaintiff,  argued  that  the  forfeiting  of 
Duval’s  location  under  the  Free  Grants  and  Homesteads  Act 
annulled  the  taxes  due  from  him,  and  that,  when  the  land  was 
relocated  to  the  plaintiff,  in  August,  1909,  he  became  liable 
only  for  subsequent  taxes,  which  he  had  duly  paid.  The  learned 
trial  Judge  has  overlooked  sec.  38  of  the  Public  Lands  Act,  R.S. 
0.  1897,  ch.  28.  Under  sec.  103  of  the  Assessment  Act,  4 Edw. 
VII.  ch.  23,  “owner”  must  mean  the  owner  of  the  land  at  the 
time  the  taxes-  are  levied.  After  the  cancellation  of  Duval’s 
location,  the  Crown  was  the  only  party  interested. 

A.  D.  George,  for  the  defendant  corporation.  'The  Assess- 
ment Act,  1904,  sec.  5,  enacts  that  all  real  property  in  the  Pro- 
vince shall  be  liable  to  taxation,  subject  to  certain  exemptions. 
The  interest  of  the  Drown  is  exempt,  but  not  the  interest  of  the 
locatee,  who  is  the  equitable  owner  of  the  land,  subject  to  the 
fulfilment  of  certain  conditions  prescribed  in  the  Free  Grants 
and  Homesteads  Act.  The  plaintiff  is  in  the  position  of  a sub- 
sequent owner:  Assessment  Act,  1904,  sec.  89.  “Owner”  has  the 
same  meaning  in  the  Assessment  Act  (see  sec.  23)  as  in  sec.  86 
of  the  Municipal  Act,  1903.  Section  9 of  the  Free  Grants  and 
Homesteads  Act  should  be  construed  strictly  so  as  not  to  take 
away  from  the  municipality  its  statutory  lien  upon  lands  for 
arrears  of  taxes.  The  right  of  the  municipality  to  assess  the 
lands  of  a locatee  and  to  levy  for  taxes  and  to  a lien  therefor 
should  not  be  taken  away  unless  it  is  impossible  to  construe  the 
statute  otherwise.  See  sec.  26  of  the  Free  Grants  and  Home- 
steads Act.  The  plaintiff  knew  of  the  occupation  of  the  land  by 
Duval,  and  in  effect  succeeded  to  Duval ’s  rights ; he  should  have 
known  or  ascertained  the  fact  that  there  were  arrears  of  taxes, 
and  that  the  municipality  claimed  a lien  therefor.  Provision 
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Las  been  ihade  for  a sale  of  a locatee ’s  interest  for  arrears  of 
taxes : Assessment  Act,  sec.  15l ; the  interest  of  the  Crown  can- 
not be  affected  by  such  a sale : sec.  151 ; the  interest  of  the  loca^ 
tee  must  be  'assessed : sec.  36 ; but  the  interest  of  the  Crown  can- 
not be  assessed:  sec.  5.  It  is  plain  that  the  interest  of  a locatee 
is  regarded  as  separate  and  distinct  from  that  of  the  Crown. 
It  is  imperative  for  the  municipality  to  assess  the  interest  of  the 
locatee  and  to  collect  the  taxes  levied:  see  sec.  141.  This  the 
treasurer  of  the  defendant  municipality  did.  There  is  no  ex- 
press legislation  taking  away  the  right  of  the  municipality  to  a 
lien  for  taxes  or  the  right  to  distrain ; nor  is  there  any  provision 
limiting  or  doing  away  with  the  duty  of  the  treasurer. 

February  15.  Mulock,  C.J. : — The  facts  are  as  follows.  On 
the  10th  June,  1904,  one  Duval,  under  the  provisions  of  the 
Free  Grants  and  Homesteads  Act,  R.S.O.  1897,  ch.  29,  became 
locatee  of  the  south  half  of  lot  number  29  in  the  4th  concession 
of  the  township  of  Carpenter.  Default  having  been  made  in 
the  performance  of  settlement  duties,  as  required  by  the  Act,, 
the  Crown,  on  the  10th  August,  1909,  cancelled  Duval’s  loca- 
tion, and  relocated  the  land  to  the  plaintiff. 

Whilst  Duval  was  such  locatee,  certain  taxes  against  his  in- 
terest in  the  land  became  due,  and  were  unpaid  when  the  plain- 
tiff became  locatee  of  the  same  land.  The  defendant  corporation 
contended  that  his  goods  and  chattels,  then  on  the  land,  were 
liable  to  distress  in  respect  of  the  arrears  of  taxes  which  had 
accrued  due  prior  to  his  becoming  locatee,  and  sought  to  make 
the  amount  by  distress,  whereupon  the  plaintiff  brought  this 
action  to  restrain  the  defendant  corporation  from  proceeding 
with  such  distress.  The  learned  trial  Judge,  being  of  opinion 
that  the  plaintiff’s  goods  and  chattels  were  liable  to  be  so  dis- 
trained, dismissed  the  action ; and  from  that  decision  the  plain- 
tiff appeals. 

The  learned  trial  Judge,  in  his  carefully  prepared  judgment, 
relies  upon  sec.  26  of  the  Free  Grants  and  Homesteads  Act  as 
supporting  his  view.  That  section  reads  as  follows:  “Nothing 
in  this  Act  shall  be  construed  to  exempt  the  land  from  levy 
or  sale  for  rates  or  taxes  heretofore  or  hereafter  legally  im- 
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posed/’  That  section  follows  a number  of  other  sections  con- 
taining provisions  which  limit  the  locatee ’s  or  patentee’s  right 
to  alienate  Free  Grant  land,  and  is  merely  a precautionary  ex- 
pression by  the  Legislature  that  those  provisions  are  not  to 
be  construed  as  effecting  any  change  in  the  law  as  to  the  liability 
of  the  locatee ’s  or  patentee ’s  interest  in  such  land  to  taxation 
or  sale  for  taxes. 

The  trial  Judge  has,  by  error,  incorporated  the  word  4 ‘of 
goods”  after  the  word  “sale”  in  his  quotation  of  the  section, 
but  the  error  does  not  affect  his  argument. 

His  Honour  also  cites  sec.  154  of  the  Assessment  Act  in  sup- 
port of  his  conclusions.  That  section,  however,  goes  no  further 
than,  in  effect,  to  declare  that,  where  there  has  been  a valid 
sale  for  taxes  o>f  Free  Grant  lands,  the  purchaser  shall  take  sub- 
ject to  the  provisions  contained  in  the  Free  Grants  and  Home- 
steads Act.  But  it  does  not  say  that  taxes  assessed  against  the 
locatee ’s  interest  in  such  lands  shall  remain  a charge  on  the  land 
after  his  interest  therein, has  been  forfeited. 

The  interest  of  the  Crown  in  any  property  is,  by  sec.  5 of 
the  Assessment  Act,  being  4 Edw.  VII.  eh.  23,  exempt  from 
taxation;  and,  whilst  the  interest  of  a locatee  of  lands  under 
the  Free  Grants  and  Homesteads  Act  is  liable  to  taxation,  yet 
such  interest  is  subject  to  the  paramount  obligation  of  the  loca- 
tee to  perform  the  settlement  duties  required  of  a locatee  by  sec. 
8 of  the  Free  Grants  and  Homesteads  Act.  And,  upon  failure 
to  do  so,  the  Crown  is  entitled  to  forfeit  the  location,  whereupon, 
by  sec.  9 of  the  Act,  “all  rights  of  the  locatee  or  of  any  one 
claiming  under  him  in  the  land,  shall  cease.” 

So  long  as  Duval  continued  to  be  locatee,  the  defendant  cor- 
poration was  entitled  to  a lien  upon  "his  interest  in  the  land  in 
respect  of  the  arrears  of  taxes.  But  when,  by  reason  of  the 
Crown’s  forfeiture,  that  interest  ceased  to  exist,  then  the  defen- 
dant corporation’s  lien,  which  was  merely  a charge  on  Duval’s 
interest,  also  ceased  to  exist,  and  the  Crown  resumed  the  unquali- 
fied ownership  of  the  land,  free  from  the  rights  of  all  persons 
claiming  through  Duval,  and  was  in  position  to  relocate  the 
land,  free  from  any  liens,  whether  in  the  nature  of  taxes  or 
otherwise,  that  might  have  existed  against  the  interest  of  the 
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former  looatee.  Were  it  otherwise,  it  would  practically  mean 
that  the  interest  of  the  Crown  would  not  he  exempt  from  taxa- 
tion; for,  if  such  taxes  remained  a liability  recoverable  out  of 
the  goods  of  a subsequent  looatee  or  purchaser,  the  interest  of 
the  Crown  in  the  land  would  pro  tanto  be  reduced. 

I,  therefore,  with  much  respect,  am  unable  to  accept  the  view 
of  the  learned  trial  Judge  as  to  the  rights  of  the  parties;  and 
am  of  opinion  that  the  judgment  appealed  from  should  be  re- 
versed, with  costs  to  the  plaintiff  here  and  below. 

Riddell,  J. : — In  1904,  one  Duval  became  locatee  of  a certain 
lot  in  the  township  of  Emo ; he  failed  to  perform  what  the  stat- 
ute requires  of  a locatee ; and,  in  1909,  his  location  was  forfeited 
under  R.S.O.  1897,  eh.  29,  sec.  9.  He  had  not  paid  the  taxes,  and 
the  township  had  not  seized  or  made  any  effort  to  realise  them. 

In  August,  1909,  the  plaintiff  made  application  for  the  lot, 
and  was  there  located.  He  paid  his  own  taxes,  but  not  the  back 
taxes;  and,  on  the  3rd  October,  1912,  the  township  seized  for 
these  back  taxes. 

The  plaintiff  brought  an  action  to  restrain  the  sale.  Apply- 
ing for  an  interim  injunction,  the  motion  was  turned  into  a 
motion  for  judgment,  and  the  District  Court  Judge  dismissed 
the  motion  and  the  action. 

The  plaintiff  now  appeals. 

I think  the  appeal  must  succeed,  and  on  this  short  ground : — 
There  can  be  no  doubt  that  the  Legislature  can  validly  enact 
that  the  goods  of  one  man  may  be  sold  to  pay  the  debt  of  another. 
But,  before  such  a result  is  declared  by  the  Court  to  be  the  effect 
of  a statute,  the  language  of  the  statute  must  be  scrutinised 
with  care,  and  found  clear. 

By  4 Edw.  VII.  ch.  23,  sec.  103,  back  taxes  may  be  levied 
(3)  “upon  the  goods  and  chattels  of  the  owner  of  the  land  found 
thereon  . . .”  There  is  no  definition  of  the  word  “owner” 

in  the  statute,  and  I know  of  nothing  to  compel  us  to  hold  that 
the  plaintiff  is  the  owner  of  the  land. 

The  appeal  should  be  allowed  with  costs  and  the  injunction 
granted  with  costs. 

Other  relief  is  claimed  by  the  writ,  i.e.,  damages  for  seizure. 
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The  damages  should  be  referred  to  the  District  Court  Judge  to 
be  assessed  by  him,  and  he  will  dispose  of  the  costs  of  such  re- 
ference. 

Sutherland  and  Leitcii,  JJ.,  concurred  with  Riddell,  J. 


App  Div. 
1913 

Pattison 


Township 
of  Emo. 


Appeal  allowed. 


[MIDDLETON,  J.] 

Re  Modern  House  Manufacturing  Co. 
Dougherty  and  Goudy’s  Case. 


1913 
Feb.  25. 


Company — Wincting-up — Contributories — Contract  icith  Company  to  Take 
Payment  for  Land  in  Company  Shares — Allotment  of  Shares — Vendors 
Acting  as  Shareholders — Failure  to  Transfer  Land — Breach  of  Contract 
— Remedy  in  Damages — Costs. 

The  appellants  agreed  to  sell  land  to  the  company  for  the  price  of  $5,000 
in  cash  and  6,500  fully  pajd-up  shares,  “to  be  allotted  and  issued  . . . 

upon  the  vesting  in  the  company  of  the  title”  to  the  land.  The  appel- 
lants failed  to  make  title  to  the  land,  and  a new  arrangement  was  entered 
into,  by  which  the  shares  were  at  once  allotted,  and  a bond  was  taken  in 
a penal  sum,  conditioned  upon  the  making  of  title.  In  the  winding-up  of 
the  company,  the  liquidator  sought  to  make  the  appellants  liable  as  con- 
tributories in  respect  of  part  of  the  block  of  6,500  shares,  the  appellants 
never  having  transferred  the  land  and  having  acted  as  shareholders  in 
respect  of  the  shares  allotted  to  them: — 

Held,  that  the  appellants  could  not  be  made  liable  as  upon  a contract  to 
pay  in  cash ; that  was  not  their  contract ; and  their  liability  in  damages 
for  the  breach  of  their  contract  could  not  be  enforced  in  the  winding-up 
proceeding. 

Waterhouse  v.  Jamieson  ( T8'70 ) , L.R.  2 (Sc.  App.  29,  and  In  re  Conti- 
nental and  Shipping  Butter  Co.,  [18.75]  W.N.  208,  followed. 

Ruling  of  the  Master  in  Ordinary  reversed;  but  no  costs  awarded  to  the 
appellants;  and,  as  the  liquidator  was  justified  in  his  attempt  to  place  the 
appellants  upon  the  list,  he  was  allowed  his  costs  out  of  the  estate. 

Appeal  by  L.  M.  Dougherty  and  R.  J.  Goudy  from  an  order 
of  the  Master  in  Ordinary,  upon  a reference  for  the  winding- 
up  of  the  company,  placing  the  appellants’  names  upon  the  list 
of  contributories  in  respect  of  1,500  shares  of  the  capital  stock 
of  the  company. 

February  13..  The  appeal  was  heard  by  Middleton,  J.,  in  the 
Weekly  Court  at  Toronto. 

W.  M.  Douglas , K.O.,  for  the  appellants. 

G.  F.  Shepley,  K.C.,  for  the  liquidator. 
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February  25.  Middleton,  J. The  facts  are  set  forth  at 
some  length  in  the  Master’s  .judgment.  The  appellants,  whom, 
for  convenience,  I shall  call  the  shareholders,  agreed  to  sell  cer- 
tain property  to  the  company  for  the  price  of  $5,000  in  cash 
and  6,500  fully  paid-up  shares,  “to  be  allotted  and  issued 
. . . upon  the  vesting  in  the  company  of  the  title”  to  the  pro- 
perty to  be  transferred. 

The  vendors  failed  to  make  title  to  the  property,  and  after- 
wards a new  arrangement  was  entered  into,  by  which  the  shares 
were  at  once  allotted,  and  a bond  was  taken  in  the  penal  sum 
of  $5,000,  conditioned  upon  the  making  of  title.  The  shares  in 
respect  of  which  it  is  sought  to  hold  the  appellants  liable  are 
part  of  the  6,500  shares  referred  to. 

The  learned  Master  has  taken  the  view  that,  inasmuch  as  the 
shareholders  have  never  transferred  the  property,  and  as  they 
have  undoubtedly  acted  as  shareholders  of  the  company  with 
respect  to  the  stock  in  question,  and  are  now  estopped  from 
denying  that  they  are  shareholders,  they  are  liable  to  be  placed 
upon  the  list  of  contributories  for  the  face  value  of  the  stock. 
The  appeal  is  based  upon  the  ground  that  there  was  no  contract 
to  pay  for  the  stock  in  cash,  but  a contract  to  pay  in  kind ; and 
that  the  liability,  if  any,  of  the  shareholders  for  the  breach  of 
this  contract  is  in  damages  ; and  that,  no  matter  how  great  the 
default,  the  shareholders  are  not  liable  to  be  placed  upon  the 
list  of  contributories. 

After  much  consideration,  I have  come  to  the  conclusion 
that  the  Master’s  judgment  cannot  be  upheld.  The  question  in 
this  case,  it  seems  to  me,  depends  upon  the  contract.  To  borrow 
the  language  of  Meredith,  CJ.J.,  in  Be  Wiarton  Beet  Sugar  Co., 
Jarvis’s  Case  (1'905),  5 O.W.R.  542,  did  it  constitute  the  ap- 
pellants shareholders  in  prcesenti  with  a collateral  agreement  as 
to  the  mode  in  which  they  were  to  be  permitted  to  pay  for  the 
shares  for  which  they  had  subscribed  ? 

If  the  promises  on  the  part  of  the  contracting  parties  are  in- 
dependent, and  the  shareholders  agree  to  take  and  pay  for  the 
stock,  and  the  company  agrees  to  buy  the  property  offered  at 
an  equivalent  sum  to  be  set  off,  then  each  contracting  party  must 
perform  his  part  of  the  agreement  ; but,  if  there  is  only,  as  here, 
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the  one  contract,  by  which  the  shareholders  agree  to  transfer 
the  property,  in  consideration  of  the  issue  of  a certain  amount 
of  paid-up  stock,  then,  on  the  breach  by  either  party  of  its  obli- 
gation, the  defaulter  is  liable  to  the  other  in  damages.  In  such 
case,  where  the  shareholder  has  contracted  to  pay  “in  meal  or 
malt”  and  not  in  money,  if  he  makes  default  he  is  liable  in 
damages  for  the  value  of  the  “meal  or  malt”  that  he  contracted 
to  deliver ; but  he  cannot  be  made  liable  upon  a contract  which  he 
never  made — a contract  to  pay  in  cash. 

In  Waterhouse  v.  Jamieson  (1870),  L.R.  2 Sc.  App.  29,  this 
principle  is  stated  thus : ‘ ‘ The  liability  of  a shareholder  is  to  be 
measured  by  his  contract.  ...  The  Court  cannot  expand 
the  contract ; nor  will  it  fix  upon  a party  any  engagement  larger 
or  other  than  that  into  which  he  has  entered.” 

This  principle  appears  to  me  not  only  sound  but  fair.  The 
■shareholders  agreed  to  take  stock  only  on  the  terms  set  out  in 
the  document,  in  satisfaction  of  the  price  of  certain  property 
to  be  conveyed.  The  property  may  have  been  worth  much  or 
little;  the  only  obligation  assumed  was  to  convey  it;  and  dam- 
ages based  upon  its  value  is  the  only  liability  for  the  breach. 
This  may  be  as  much  as  the  nominal  value  of  the  stock;  more 
probably  it  is  much  less,  and  approximates  more  nearly  to  the 
real  value  of  the  stock,  which  seems  to  have  been  much  less  than 
par. 

This  liability  cannot  be  asserted  in  these  proceedings;  and 
this  decision  is  confined  to  the  one  question,  the  shareholders’ 
liability  as  contributories. 

At  one  time  T thought  the  situation  might  be  different,  be- 
cause the  original  agreement  contemplated  the  transfer  of  the 
property  before  the  issue  of  the  stock  The  change  made  later 
on,  by  which  the  stock  was  issued  first,  seems,  on  consideration, 
immaterial;  and  the  rights  of  the  parties  upon  the  agreement 
as  varied  are  as  indicated. 

This  result  is  in  accord  with  what  is  said  by  Sir  George 
Jessel  in  In  re  Continental  and  Shipping  Butter  Co.,  [1875] 
W.N.  208  (not  reported  elsewhere).  There  he  states  that  Hart- 
ley’s Case  (1875),  L.R.  10  Ch.  157,  and  In  re  Western  of  Canada 
Oil  Lands  and  Works  Co.,  Carling,  Hespeler,  and  Walsh’s  Cases 
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(1875),  1 Ch.  D.  115,  shew  that  the  failure  of  the  consideration 
for  which  stock  was  issued  as  paid-up  “was  no  ground  for  treat- 
ing the  shares  as  not  being  paid-up ; ’ ’ and  he  refused  to  place  the 
shareholders  on  ithe  list  of  contributories. 

While  I allow  the  appeal,  there  is,  I think,  ample  ground  for 
refusing  to  give  the  shareholders  costs.  The  liquidator  was 
justified  in  his  attempt  to  place  the  shareholders  upon  the  list, 
and  should  be  allowed  his  costs  out  of  the  estate. 

[An  appeal  from  the  foregoing  judgment  to  the  Appellate  Division  was, 
on  the  2nd  July,  19H3,  dismissed  'by  reason  of  an  equal  division  of  opinion 
among  the  four  Judges  who  heard  it.] 


1911 
Dec.  9. 

1912 
Mar.  8. 

1913 
Feb.  26. 


[IN  THE  COURT  OF  APPEAL.] 

Darke  v.  (Canadian  General  Electric  Co. 

Master  and  Servant — Injury  to  and  Death  of  Servant — Dangerous  Work — 
Scope  of  Employment — Acting  under  General  Instructions  of  Foreman — 
Fegligence  of  Fellow- servant — Person  Having  Superintendence  of  Work 
but  not  over  Deceased — Workmen’s  Compensation  for  Injuries  Act,  sec. 
3,  sub-sec.  2 — Defective  System  of  Signalling — Evidence — Findings  of 
Jury. 

In  an  action  to  recover  damages  for  the  death  of  D.,  the  plaintiff’s  husband, , 
while  working  for  the  defendant  company  in  the  mechanical  department 
of  its  electrical  machine-shop,  it  was  shewn  that  D.  was  engaged  in  more 
securely  fastening  to  the  floor  an  electric  generator,  preparatory  to  a test 
by  T.,  the  defendant  company’s  electrician,  and  was  kneeling  on  the  belt 
by  which  the  power  was  to  be  communicated  to  the  generator,  when  T., 
misunderstanding  a signal  given  iby  a workman  who  was  assisting  D., 
turned  on  the  electric  power,  and  D.  was  carried  between  the  belt  and 
the  pulley  .and  crushed  to  death: — 

Held,  affirming  the  judgment  of  a Divisional  Court,  that  there  was  evidence 
upon  which  the  jury  could  properly  find,  as  they  did,  that  the  death  was 
caused  by  the  negligence  of  T.,  a fellow-servant,  and  that  T.  was  a person 
having  superintendence  intrusted  to  him,  within  the  meaning  of  sec.  3, 
sub-sec.  2,  of  the  Workmen’s  Compensation  for  Injuries  Act,  R.S.O.  1897, 
ch.  160. 

Under  that  sub-section,  as  explained  by  sec.  2,  sub-sec.  1,  it  is  not  neces-  ' 
sary  to  shew  that  the  person  having  superintendence  intrusted  to  him  had 
superintendence  over  the  person  killed  or  injured. 

Kearney  v.  Nicholls  (188(3),  76  L.T.J.  63,  and  Wilson  V.  Boulter  (1899),  26 
A.R.  184,  specially  referred  to. 

Held,  also,  that  there  was  evidence  to  justify  the  jury  in  finding,  as  they 
did,  that  the  defendant  company’s  system  was  defective,  in  that  no  pro- 
per system  of  signalling  was  adopted,  and  that  the  law  supported  lia- 
bility upon  that  ground. 

Choate  V.  Ontario  Rolling  Mill  Co.  (1900).  27  A.R.  155,  Ainslie  Mining  and 
R.W.  Co.  v.  McDougall  (1909),  42  iS.CR.  420,  4i26,  and  Fralick  v.  Grand 
Trunk  R.W.  Co.  (1910),  43  1S.1C.R.  494,  519,  followed. 

Held,  also,  that  what  D.  was  doing  when  the  power  was  turned  on  was  a 
natural  and  proper  act,  based  upon  'instructions  reasonably  direct,  and 
sufficiently  connected  with  the  act  done  to  bring  it  within  the  ordinary 
and  proper  course  of  his  employment;  and  the  jury’s  findings  that  D. 
was  acting  under  the  foreman’s  “general  order  to  look  after  the  machine,” 
and  that  his  duty  was  “to  do  all  necessary  mechanical  work,”  were  sup- 
ported by  the  evidence. 
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Action  by  'Catherine  Darke  to  recover  damages  for  the  death 
of  her  husband,  Hugh  Darke,  while  in  the  employ  of  the  defen- 
dant company. 

October  34  and  November  1,  1911.  The  action  was  tried  be- 
fort  Mulock,  C.J.Ex.D.,  and  a jury,  at  Peterborough. 

D.  O’Connell , for  the  plaintiff. 

G.  H.  Watson , K.'C.,  and  L.  M.  Hayes , K.C.,  for  the  defen- 
dant company. 

December  9,  1911.  Mulock,  C.J. : — This  is  an  action  for 
damages  brought  by  the  plaintiff  as  widow  and  administratrix 
of  Hugh  Darke,  deceased,  against  the  defendant  company  be- 
cause of  an  accident  whereby  her  husband  was  killed. 

The  company  possesses  extensive  works  at  Peterborough, 
where  are  manufactured  electrical  goods  of  various  kinds,  and 
the  deceased  at  the  time  of  the  accident  was  in  its  service  as  a 
machinist’s  helper. 

The  company  was  manufacturing  under  contract  a generator, 
and,  before  shipping  it  to  the  buyer,  desired  to  submit  it  to  an 
electrical  test.  Its  parts  were  made  in  various  buildings  of  the 
company’s  works,  then  were  assembled  in  the  room  for  that  pur- 
pose, and  the  machine  was  then  bolted  to  the  steel  floor,  where  it 
stood  that  it  might  be  secure  and  firm  when  being  tested. 

The  deceased  was  in  attendance  to  render  certain  services,  if 
necessary,  after  the  power  was  turned  on;  but,  thinking  the 
machine  not  sufficiently  secured,  proceeded  to  further  bolt  it  to 
the  floor;  and,  in  order  to  get  a better  purchase  on  the  wrench 
with  which  he  was  turning  a nut  on  the  bolt,  knelt  on  a broad 
belt,  which  the  power,  when  turned  on,  set  in  motion.  When  he 
was  so  situate,  Thompson,  the  electrician,  not  knowing  of  Darke 
being  on  the  belt,  turned  on  the  power,  whereby  the  deceased 
was  carried  between  the  belt  and  the  pulley  and  crushed  to 
death.  The  action  is  brought  under  the  Workmen’s  iCompensa- 
tion  for  Injuries  Act,  the  'Factories  Act,  and  at  common  law. 

The  deceased  was, working  as  a machinist’s  helper  under  his 
foreman,  Mr.  Jeffries,  in  erecting  the  machine;  and,  when  the 
machine  was  erected  and  bolted  to  the  floor  to  the  satisfaction 
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of  Jeffries,  he  informed  the  deceased  that  the  work  appeared 
satisfactory  to  him,  and  that  he  would  submit  it  to  his  superior 
officer,  Mr.  Anson,  for  examination. 

This  he  did,  and  Anson  and  Jeffries,  on  the  afternoon  of  the 
day  in  question,  examined  the  condition  of  the  machine  in 
Darke’s  presence,  and  reached  the  conclusion  that  it  was  pro- 
perly secured  for  the  purpose  of  the  electrical  test. 

Thereupon  Jeffries  informed  Darke  that  the  machine  was 
satisfactorily  set  up,  that  the  job  of  setting  up  the  machine  was 
finished,  and  that  there  was  nothing  further  for  him  to  do  in 
the  way  of  preparing  the  machine  for  the  electrical  test. 

Jeffries  then  put  Darke  upon  aiiother  job,  and  handed  over 
the  machine  to  one  Wilson,  foreman  of  the  test  department,  to 
be  tested.  This  happened  at  about  half -past  five  in  the  after- 
noon of  the  day  of  the  accident. 

When  a generator  is  being  tested  by  the  electrical  depart- 
ment, a man  from  the  mechanical  or  fitting  department  is  re- 
quired to  'be  present,  in  case,  after  the  machine  is  set  in  motion, 
some  matters  then  arising  should  require  attention.  For  ex- 
ample, it  might  develope  during  the  testing  that  the  belt  did 
not  run  true,  that  a bearing  required  oiling,  or  a nut  required 
tightening. 

The  electrician  had  nothing  to  do  with  these  matters,  and  it 
was  for  the  man  in  attendance  to  watch  the  working  of  the 
machine  and  to  attend  to  them. 

At  about  9.40  p.m.,  Jeffries  instructed  Darke  to  be  present 
at  the  testing,  along  with  one  iCartner,  and  watch  the  bearings 
and  belts.  Accordingly,  Darke  was  in  attendance,  and  formed 
the  opinion  that  the  machine  was  not  sufficiently  secure,  and  so 
expressed  himself  to  Thompson,  and  stated  that  he  would  add 
another  bolt.  Thompson  seems  also  to  have  considered  the 
machine  insecure.  Jeffries  was  not  then  present,  though  else- 
where in  the  shop.  Darke  went  down  the  shop  for  a wrench, 
returned,  and  proceeded  to  apply  an  additional  clamp  to  the 
machine — Thompson  standing  at  the  switch,  at  which  point  he 
could  not  see  Darke,  the  machine  'being  between  them.  A motion 
by  Cartner  was  misunderstood  by  Thompson  as  meaning  that 
all  was  ready  for  the  power  to  be  turned  on.*  This  was  done 
when  the  accident  happened. 
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The  following  are  the  questions  submitted  to  the  jury  with 
their  answers  : — • 

1.  Did  Anson  and  Jeffries  inspect  the  machine  on  the  after- 
noon of  the  15th  June  and  pass  it  as  satisfactorily  set  up  and 
ready  for  the  electrical  test?  A.  Yes. 

2.  Did  Jeffries,  after  such  inspection,  inform  Darke  to  the 
effect  that  the  machine  was  satisfactorily  set  up  and  that  the  jofb 
of  setting  up  was  finished  and  put  him  on  another  job?  A.  Yes. 

3.  Was  the  machine  turned  over  by  Jeffries  to  the  electrical 
department  as  in  condition  to  be  tested,  and,  if  so,  at  about  what 
hour?  A.  Yes;  between  5.30  and  6.00  p.m. 

4.  Was  Darke  put  on  another  job  and  left  on  such  other  job 
until  shortly  before  the  time  for  beginning  the  testing  ? A.  Yes. 

5.  Did  Jeffries  take  him  off  this  other  job  and  instruct  him 
to  be  present  at  and  prior  to  the  testing  in  question?  A.  Yes. 

6.  If  so,  what  were  to  be  his  duties  on  suc'h  occasion?  A.  To 
do  all  necessary  mechanical  work. 

7.  Were  the  defendants  guilty  of  any  negligence  which 
caused  the  accident?  A.  Yes. 

8.  If  so,  in  what  did  such  negligence  consist?  A.  (a)  Lack  of 
proper  code  of  signals,  (b)  Lack  of  electrician’s  assistant  so 
placed  as  to  intelligently  signal  “all  clear”  before  application 
of  power. 

9.  Was  the  accident  caused  by  the  negligence  of  any  person 
in  the  service  of  the  defendants  who  had  any  superintendence 
intrusted  to  him  whilst  in  the  exercise  of  such  superintendence  ? 
A.  Yes. 

10.  If  so,  who  was  such  person  and  what  was  such  negligence  ? 
A.  Thompson,  in  that  he  did  not  make  a careful  examination  of 
machine  and  surroundings  immediately  prior  to  applying  the 
power. 

11.  Was  the  deceased  guilty  of  any  negligence  which  caused 
or  contributed  to  the  accident  ? A.  No. 

12.  If  so,  in  what  did  such  negligence  consist  ? 

13.  Was  the  accident  caused  by  reason  of  the  negligence  of 
any  person  in  the  service  of  the  defendants  who  had  the  charge 
or  control  of  any  points,  signal,  locomotive,  engine,  machine,  or 
train  upon  a railway,  tramway,  or  street  railway?  A.  No. 
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14.  If  so,  who  was  such  person  and  what  was  such  negli- 
gence ? 

15.  By  what ' authority  or  at  whose  instance  was  the  de- 
ceased acting  when  endeavouring  to  further  secure  the  machine 
just  prior  to  the  accident?  A.  Jeffries  ’ general  order  to  look 
after  the  machine. 

16.  Prior  to  turning  on  the  power,  did  Thompson  know  that 
Darke  was  on  the  belt?  A.  No. 

17.  What  damages,  if  any.  do  you  award  the  plaintiff?  (a) 
At  common  law.  A.  None,  (b)  Under  the  statute.  A.  $1,800. 

There  is  no  evidence  to  support  the  jury’s  answer 
to  question  9,  that  Thompson  had  intrusted  to  him  any 
superintendence  over  Darke.  Therefore,  there  is  no  liability 
under  sec.  3,  sub-sec.  2,  of  the  Workmen’s  Coiupensation  for 
Injuries  Act. 

Nor  is  there  any  evidence  to  support  the  jury’s  finding  that 
Darke  was  acting  under  order  of  his  foreman,  Jeffries,  when  en- 
deavouring to  further  secure  the  machine,  so  that  there  is  no 
liability  under  sec.  3,  sub-sec.  3. 

At  common  law,  the  company  would  not  be  liable  for  the 
negligence  of  Thompson,  who  as  regards  Darke  was  a fellow- 
workman.  Thus  there  is  no  common  law  liability. 

The  evidence  shews  that  Darke ’s  duty  was  to  do  nothing  un- 
til after  the  machine  was  set  in  motion ; and,  though  he  knew 
that  Anson  and  Jeffries  had  carefully  examined  the  condition  of 
the  machine  and  pronounced  it  satisfactory,  and  that,  in  conse- 
quence, he  was  removed  from  the  job,  he,  by  some  mistake  of 
judgment,  of  his  own  motion,  perhaps  encouraged  by  the  opinion 
of  Thompson,  who  had  no  authority  over  him,  undertook  to 
further  secure  the  machine,  and,  whilst  so  engaged,  met  with  the 
accident. 

Under  the  circumstances,  I fail  to  see  where  the  defendant 
company  is  liable,  and  think  that  the  action  should  be  dismissed. 
It  is  not  a case  for  giving  costs. 

The  plaintiff  appealed  from  the  judgment  of  Mulock,  C.J. 

February  14  and  15,  1912.  The  appeal  was  heard  by  a Divi- 
sional Court  composed  of  Clute,  Latchford,  and  Sutherland, 

JJ. 
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D.  O’Connell,  for  the  plaintiff. 

G.  H.  Watson,  KjC.,  and  L.  M.  Hayes , KjC.,  for  the  defen- 
dant company. 

March  8,  1912.  Clute,  J, : — The  action  was  'brought  by  the 
plaintiff,  the  widow  and  administratrix  of  Hugh  Darke,  who 
was  killed  while  in  the  employ  of  the  defendant  company  on  the 
15th  June,  1911,  owing,  it  is  alleged,  to  the  negligence  of  the 
defendant  company. 

Darke  was  a workman  in  the  defendant  company’s  employ, 
under  Jeffries,  the  foreman  of  the  mechanical  department.  An 
electrical  generator  had  been  set  up  by  Darke  and  his  fellow- 
workmen  and  fastened  to  the  floor  ready  to  be  tested  by  Thomp- 
son, the  electrical  expert. 

Thompson  considered  the  machine  insecurely  attached  to 
the  floor,  and  mentioned  the  matter  to  the  foreman,  Jeffries, 
who  directed  Cartner  to  remain  with  Darke  while  the  machine 
was  being  tested  by  Thompson. 

Anson  was  Jeffries'’  superior  officer.  One  of  the  defences 
raised  is,  that,  after  the  machine  was  set  up,  it  was  examined  by 
Jeffries  and  Anson,  who  pronounced  it  complete  and  ready  for 
inspection ; that  Darke  was  ordered  to  some  other  work,  and  had 
no  right  to  further  meddle  with  the  machine  without  instructions 
from  a competent  authority,  which,  it  is  alleged,  were  never 
given;  that,  without  authority,  he,  as  a volunteer,  took  it  upon 
himself,  with  'Cartner,  to  further  secure  the  machine  to  the 
floor,  and  in  doing  so  placed  himself  upon  the  belt  in  order  to 
reach  the  work  he  was  engaged  upon ; and,  while  he  was  in  that 
position,  Thompson,  having  completed  the  connection,  and  with- 
out knowledge  of  Darke ’s  position,  turned  on  the  power,  which 
caused  the  belt  to  move  and  drew  him  under  the  wheel,  which 
caused  his  death. 

[The  learned  Judge  then  set  out  the  findings  of  the  jury  and 
the  latter  part  of  the  judgment  of  Mulock,  C.J.] 

The  plaintiff  contends  that  there  was  evidence  to  support 
the  jury’s  finding;  that,  in  any  event,  the  system  was  faulty, 
by  reason  of  the  lack  of  a proper  code  of  signals,  and  also  by 
reason  of  the  electrician’s  assistant  not  being  placed  so  that  he 
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could  intelligently  signal  “all  clear”  before  the  application  of 
the  power;  and  that  the  defendant  company  is  liable  at  common 
law,  as  well  as  under  the  statute.  He  further  contends  that,  in 
any  event,  there  should  be  a new  trial,  because  of  what  took  place 
in  respect  to  the  answer  to  question  13,  as  the  view  expressed 
by  the  Judge  and  urged  by  the  defendant  company’s  counsel 
was,  that  there  was  no  evidence  to  support  the  charge  that  the 
death  was  caused  by  the  negligence  of  some  person  in  the  service 
of  the  defendant  company  who  had  charge  or  control  of  signals, 
engine,  train,  etc. 

The  principal  question  argued  at  bar  was  as  to  whether 
there  was  any  evidence  which  ought  properly  to  have  been  sub- 
mitted to  the  jury  in  support  of  questions  (9),  (10),  and  (15). 
It  was  argued  that,  Jeffries  having  inspected  the  job  and  passed 
it  over  to  Thompson,  Darke  voluntarily  and  officiously  interfered 
without  authority  and  against  his  duty ; that  his  duty  did  not, 
begin  until  the  test  by  Thompson  commenced;  that  he  was  not 
subject  to  Thompson’s  orders,  nor  was  Thompson  a superinten- 
dent under  sec.  3,  sub-sec.  2,  as  defined  by  sec.  2,  sub-sec.  1,  of, 
the  Act. 

If  the  facts  are  as  suggested,  the  judgment  is,  in  my  opinion,, 
right ; but  it  is,  upon  the  other  hand,  strongly  urged  by  the 
plaintiff ’s  counsel  that  the  evidence  shews  what  in  effect  the 
jury  have  found,  that  Darke  was  properly  engaged  in  making 
the  machine  more  secure  at  the  moment  when  Thompson  turned 
on  the  power  which  caused  his  death ; that  Thompson  was  a 
person  having  superintendence,  within  the  meaning  of  the  Act;, 
and  that  it  was  owing  to  his  negligence,  in  not  taking  reasonable  - 
care  under  the  circumstances  to  ascertain  that  all  was  clear  be- 
fore he  turned  on  the  power,  that  Darke  came  to  his  death. 

The  evidence  upon  this  point  depends  upon  a number  of  wit- 
nesses, and  the  meaning  to  be  ascribed  to  their  evidence  and  the 
inference  to  be  drawn  from  it. 

It  will  be  seen  that,  on  the  findings  of  the  jury  in  answer  to 
questions  1,  2,  3,  4,  and  5,  Darke ’s  work  upon  the  machine  to  be 
tested  was  complete ; that  he  was  put  upon  another  job ; that  he 
was  afterwards  taken  off  that  job  and  sent  back  to  be  present  at 
the  testing;  and  that  his  duties  on  such  .occasion  were  “to  do 
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all  necessary  mechanical  work.”  We  thus  have  the  position  that 
Darke,  having  mechanical  knowledge,  was  present  at  the  machine 
with  Thompson  and  his  assistant  to  do  any  mechanical  work 
necessary  during  the  testing. 

The  case  turns,  I think,  upon  what  took  place  after  Thomp- 
son had  arrived  and  while  Darke  was  waiting  to  do  such  mech- 
anical work  as  he  might  be  called  upon  to  do. 

The  learned  Chief  Justice  in  dealing  with  this  part  of  the 
case,  says:  “At  about  9.40  p.m.,  Jeffries  instructed  Darke  to 
be  present  at  the  testing,  along  with  one  'Gartner,  and  watch  the 
bearings  and  belts.  Accordingly,  Darke  was  in  attendance,  and 
formed  the  opinion  that  the  machine  was  not  sufficiently  secure, 
and  so  expressed  himself  to  Thompson,  and  stated  that  he  would 
add  another  bolt.  Thompson  seems  also  to  have  considered  the 
machine  insecure.  Jeffries  was  not  then  present,  though  else- 
where in  the  shop.  Darke  went  down  the  shop  for  a wrench,  re- 
turned, and  proceeded  to  apply  an  additional  clamp  to  the  mach- 
ine— Thompson  standing  at  the  switch,  at  which  point  he  could 
not  see  Darke,  the  machine  being  between  them.  A motion  by 
Cartner  was  misunderstood  by  Thompson  as  meaning  that  all 
was  ready  for  the  power  to  be  turned  on.  This  was  done  when 
the  accident  happened.” 

Cartner  was  not  Thompson’s  assistant  proper;  he  was  work- 
ing with  Darke,  and  had  been  sent  by  Jeffries  to  assist,  and  at 
Thompson’s  request,  because  Thompson  feared  that  the  machine 
would  move — that  it  was  not  sufficiently  fastened  down.  Jeffries 
was  about  leaving  for  home  when  Thompson  saw  him.  Thomp- 
son had  been  working  on  another  machine  until  half-past  nine. 
He  then  went  to  superintend  the  starting  of  the  machine,  to  see 
that  the  machine  was  operating  properly,  and  to  obtain  certain 
electrical  data  which  would  prove  whether  the  machine  would 
come  up  to  its  guarantee  or  not. 

He  says  that  Darke  told  him  not  to  start  for  a moment — that 
he  wished  to  tighten  a bolt.  The  witness  says  that  he  has  an 
indistinct  recollection  as  to  the  time  when  he  saw  Darke  (and 
this  would  appear  so  on  reading  his  examination)  ; that  Darke 
had  been  tightening  up  a bolt  there,  and  asked  Thompson  to  go 
to  the  back  of  the  machine,  and  he  would  point  out  where  lie 
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had  'been  tightening  the  machine;  that  Thompson  went  around 
and  said,  “Well,  we  will  try  it  anyway  at  that.”  He  says  that 
this  was  ten  minutes  or  a quarter  of  an  hour  before  he  started 
the  machine ; that  was  before  Oartner  came ; that  Darke  walked 
away,  and  that  he  did  not  see  him  until  after  the  accident;  that, 
before  he  started  the  machine,  he  went  around  twice  to  see  that 
all  was  clear;  that  Oartner  gave  what  he  took  to  be  a nod  that 
all  was  clear,  and  turned  on  the  power,  when  the  accident  oc- 
curred. 

On  cross-examination  he  says  that,  when  he  looked  around 
the  machine,  he  was  under  the  impression  that  it  might  move — 
that  it  was  not  quite  secure.  He  says  that  Darke  came  to  him 
about  half-past  nine  and  told  him  that  he  would  be  alone  after 
ten  o ’clock ; that  he  said  to  Darke “ I think  the  thing  will  move, 
and  to  leave  only  one  machine-fitter  on  the  job  is  not  fair  to  us, 
because  I do  not  want  to  be  in  all  night,  and,  if  they  only  left 
one  man,  it  would  mean  a long  job,  if  it  did  move;”  that,  after 
seeing  Darke,  he  saw  Jeffries,  the  foreman;  that  it  was  after 
he  told  Darke  that  he  was  afraid  that  the  machine  would  move,, 
that  Darke  said  that  he  would  tighten  the  bolt  at  the  back  of  the 
machine,  and  he  went  around  there  for  that  purpose ; that,  at 
that  time,  he  did  not  know  where  'Cartner  was;  that  he  did  not 
see  Cartner  and  Darke  together  at  all;  that  he  saw  Darke  tight- 
ening the  bolt,  and  afterwards  Darke  came  to  him,  and  he  said, 
“I  have  tightened  those  bolts  up  now.”  That  was  previous  to 
Cartner  coming.  When  iCartner  came,  he  said,  “Wait  a mihute, 
I want  to  tighten  a bolt  at  the  front ; ’ ’ and  'Cartner  then  started 
to  tighten  a bolt  in  the  front.  This  he  says  was,  no  doubt,  ten, 
minutes  before  the  switch  was  turned  on.  He  says,  “I  have 
only  got  a hazy  opinion  as  to  the  periods  of  time.  ’ ’ 

“Q.  So  he  told  you  not  to  turn  the  power  on  for  a minute, 
he  was  going  to  tighten  a bolt  in  the  front?  A.  Yes. 

‘ ‘ Q.  And  saw  him  go  there  ? A.  Saw  him  go  there. 

“Q.  And  afterwards  saw  him  rise  up?  A.  I saw  him  stand- 
ing; I saw  him  rise  up. 

“Q.  What  did  you  do?  A.  I signalled  to  him,  a wave  of  the 
hand. 

“Q.  And  you  got  what  you  took  to  be  a -nod  of  the  head? 
A.  I got  a nod,  what  I took  to  be  a deliberate  nod.” 
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Upon  'being  examined  further  about  his  conversation  with 
Darke,  he  says  that  he  did  not  make  any  round  of  inspection  af- 
ter Partner  told  him  that  he  was  going  to  tighten  the  bolt. 

“His  Lordship:  Q.  Did  you  see  Mr.  Jeffries  that  evening? 
A.  Yes,  my  Lord. 

“Q.  When?  A.  Possibly  about  twenty  minutes  previous  to 
the  accident. 

“Q.  Where  did  you  see  him?  A.  Oh,  probably  20  yards 
away  from  the  outfit,  south  of  the  outfit. 

“Q.  Was  this  before  you  had  gone  on  duty?  A.  This  was 
after  I had  gone  on  duty. 

“Q.  Was  it  before  'Gartner  had  told  you  that  there  was  a bolt 
loose?  A.  Yes,  before  Partner  told  me  he  was  going  to  tighten 
up  a bolt. 

“Q.  Before  he  told  you  that,  did  you  have  any  conversation 
with  Mr.  Jeffries  in  regard  to  tightening  up  this  machine  ? A. 
Well,  the  conversation  that  I had  with  Mr.  Jeffries  was  simply 
to  the  effect  that  I had  heard  Darke  tell  me  there  was  only  one 
man  to  be  left  after  10  o ’clock,  and  that  I thought  that  was  not 
fair  to  us,  and  I asked  him  if  he  did  not  think  it  would  be  better 
to  leave  another  man. 

‘ ‘ Q.  To  assist  in  the  process  of  test  ? A.  To  assist  in  case  any- 
thing moved. 

“Q.  To  assist  in  case  anything  went  wrong  after  it  began? 
A.  Yes. 

“Q.  That  was  the  substance  of  your  conversation  with  Jeff- 
ries? A.  Yes,  sir. 

“Q.  That  was  all?  A.  That  was  all.” 

Cartner,  a machinist,  who  was  working  with  Darke  at  the 
time  of  the  accident,  says  that  he  was  otherwise  engaged  in  the 
shop  until  nearly  ,20  minutes  to  10  o’clock;  that  Darke  spoke 
to  him  about  9 o ’clock,  and  said  that  he  did  not  like  the  look  of 
the  machine — that  he  did  not  think  the  machine  was  safe  • that 
he  thought  it  would  shift,  and  that  one  man  would  be  no  good 
jacking  it  back  again.  He  replied  that  it  was  for  Jeffries  to 
say  whether  he  would  stay  or  not,  and  Darke  said  he  was  going 
to  see  Jeffries,  and  he  went  with  Darke ; he  did  not  hear  all  that 
Jeffries  said,  but  Jeffries  told  him  to  stay  with  Darke  until  the 
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load  was  on  tlie  machine,  to  see  that  everything  was  all  right, 
and,  if  he  wanted  any  assistance,  to  give  it  to  him.  He  did  not 
hear  Darke  tell  Jeffries  that  the  machine  might  shift.  After 
the  conversation  with  Jeffries,  Darke  asked  him  to  take  a look 
at  the  clamp,  which  he  had  already  spoken  of.  He  did  not 
think  it  safe.  At  this  time  Walker,  another  fellow- workman, 
was  also  there,  and  the  three  of  them  talked  it  over,  and  Cartner 
suggested  putting  in  a jack,  which  was  tried,  (but  would  not 
work.  “We  could  not  get  a straight  draw  on  it.”  Darke  then 
suggested  putting  in  a clamp.  'This  was  got,  and  they  proceeded 
to  put  it  in.  They  had  some  difficulty  in  doing  so.  They  finally 
got  the  holt  through  the  slot  and  were  wrenching  down  the  nut, 
Darke  kneeling  on  the  belt,  which  they  thought  was  the  quickest 
way  in  the  interest  of  the  firm  to  get  the  thing  tightened  down. 

“Q.  When  you  have  to  secure  a machine,  who  superintends 
the  method  to  be  adopted?  A.  The  man  in  charge.  We  gener- 
ally go  to  work  to  put  up  a machine,  we  pretty  near  know  what 
is  needed,  and  we  go  at  it  in  that  way,  your  Lordship.  ” 

Cartner  stood  up  to  rest  himself  from  the  bent  position  he 
had  been  in,  and  Darke  said,  “If  we  could  only  get  a little  more 
squeeze  on  this,  we  should  be  all  right.”  iCartner  got  down 
again  to  assist,  and  the  accident  happened. 

Jeffries  was  on  the  premises,  in  the  shop  or  in  the  office. 
When  asked  by  Mr.  Watson  whether  Jeffries  was  informed  of 
putting  on  this  clamp,  he  said  he  could  not  say ; he  thought  the 
clamp  was  needed.  He  speaks  of  Darke  being  a pretty  careful 
man,  generally. 

“Q.  Then,  when  you  came  to  the  machine  about  20  minutes 
to  10 — when  did  you  see  Thompson  first?  A.  I went  and  told 
him  we  were  going  to  put  on  this  clamp. 

“His  Lordship:  Q.  Who  did?  A.  I did. 

“Mr.  Watson:  Q.  You  told  Thompson  you  were  going  to  put 
on  the  clamp?  A.  Yes. 

“Q.  Why  did ‘you  tell  him  that?  A.  Because  he  told  me  he 
was  going  to  start  up  about  10  o’clock. 

“Q.  That  was  the  reason,  and  you  told  him  that  you  and 
Darke  were  going  to  put  on  a clamp?  A.  That  is  one  thing.  I 
often  wish  I .could  remember.  I do  not  reme'mber.  I do  not  re- 
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member  the  exact  words,  but  I remember  telling  him  we  were  ^c. 

going  to  fix  that,  because  he  said  himself  he  did  not  think  it  was  . 

„ /Darke 

SclI6.  /ft. 

“Q.  You  do  not  know  about  that?  A.  Only  what  he  said.  Canadian 

“Q.  You  did  not  hear  him  say  that?  A.  No;  he  told  Darke,  Electbic 

and  Darke  told  me.  Ca 

“Q.  Did  the  accident  occur  before  or  after  10  o’clock?  A.  ciute, j. 
It  occurred  before  10  minutes  to  10,  to  the  best  of  my  know- 
ledge. 

“Q.  Did  it?  A.  Yes,  sir. 

“Q.  And  you  say — who  told  you  it  was  to  be  started  at  10 
o ’clock  ? A.  Mr.  Thompson  said  that  he  thought  he  would  start 
about  10  o’clock. 

“Q.  That  is  before  you  told  him  the  new  clamp  was  going  to 
be  put  on?  A.  Yes,  sir. 

“Q.  And  now  you  say  it  was  started  before  10?  A.  Started 
about  5 minutes  to  10. 

“Q.  Are  you  sure  of  that?  A.  To  the  best  of  my  knowledge, 
because  the  whistle  blew  for  10  o’clock,  just  when  we  were 
getting  him  out  of  the  belt. 

“Q.  Then  did  you  give  him  any  signal  to  start?  A.  I did 
not,  sir. 

“Q.  If  he  says  that  in  evidence,  that  you  got  up  and  gave 
him  a nod,  which  in  the  regular  course  would  be  a nod,  a signal 
to  proceed  ? A.  I did  not  know  a nod  was  a signal. 

“Q.  Did  you  give  any  nod?  A.  No,  sir,  to  the  best  of  my 
knowledge,  anything  I did  when  1 rose  up  was  done  unconscious- 
ly, for  I did  not  raise  up  with  the  intention  of  giving  any  sig- 
nal.” 

He  further  says  that  Darke  was  in  charge  of  this  machine 
that  night.  He,  Cartner,  was  not. 

‘ ‘ Q.  So  that,  when  Thompson  started  up . according  to  your 
statement,  he  started  up  without  any  direct  signal  from  you?  A. 

Yes,  sir. 

“Q.  Too  quickly?  A.  Too  quickly,  he  thought  when  I got  up, 
he  made  a mistake  in  starting  up. 

“Q.  But  you  were  going  on  to  say  that  doing  this  particular 
work  it  could  be  done  more  easily  and  conveniently  on  the 
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belt?  A.  Yes,  sir.  We  could  not  see  any  other  way  to  get  at  it 
that  night,  and  he  got  on,  and  thought  he  was  working  in  the 
best  position.  ” 

Being  questioned  again  as  to  what  Jeffries  said,  he  says: 
“Mr.  Jeffries  told  me  to  stay  with  Mr.  Darke  until  the  load  was 
on  the  machine  to  see  if  everything  wTas  all  right.  If  anything 
was  not  right,  I was  to  stay  with  him,  but  he  said:  ‘Dome  in  in 
the  morning ; I want  you  on  the  other  machine  in  the  morning.  ’ 

“Q.  If  anything  was  wrong  with  the  machine,  what  were  you 
to  do?  A.  We  would  have  to  fix  it  to  the  best  of  our  ability  if 
anything  went  wrong  in  our  scope,  that  we  could  fix. 

“His  Lordship.  Q.  Did  Mr.  Jeffries  tell  you  what  the  nature 
of  the  work  was  to  be  ? A.  Your  Lordship,  we  pretty  near  un- 
derstood it  ourselves  what  had  to  be  done.  If  anything  went 
wrong,  you  see,  there  was  no  foreman  there  after  10  o’clock. 

“Q.  If  anything  went  wrong  at  what  stage?  A.  When  they 
start  the  machine  up,  the  machine  may  shift,  there  is  a chance 
of  that,  and  we  would  have  to  go  all  over  it  again  and  fix  it. 

“Q.  Would  you  go  and  report  that  to  Mr.  Jeffries?  A, 
After  10  o ’clock  there  would  be  no  one  to  report  to. 

“Q.  On  whose  judgment  would  you  act?  A.  If  we  thought 
we  should,  we  would  do  it. 

“Q.  Has  that  been  the  course  of  action  in  that  shop?  A. 
Sometimes  it  was  done. 

“Q.  If  the  machine  shifted?  A.  If  they  shifted,  but  I could 
not  remember  ever  one  shifting  at  night.” 

Then,  being  asked  as  to  the  securing  the  machine,  he  says:— 

“Q.  When  a machine  is  put  in  position  on  the  ground  and 
is  handed  over  to  the  machine-fitters  ? A.  We  have  to  secure  it. 

“Q.  Is  there  any  one  supervising  your  work?  A.  Personally, 
you  mean  ? 

“Q.  When  you  are  doing  it?  A.  We  are  there  in  our  own  dis- 
cretion. He  might  be  along,  but  when  we  are  there  we  are  actu- 
ally doing  the  work  ourselves.  He  might  come  along.  ’ ’ 

Then,  being  asked  as  to  the  machine  being  sufficiently  sec- 
ured, he  says: — • 

“A.  I thought  it  had  not  enough  hold. 

“Q.  So  that  would  be  one  of  the  things  to  which  his  Lord- 
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ship  referred;  you  would  remedy  if  you  saw  fit,  do  so  at  your 
own  discretion?  A.  Well,  we  might  do  it  at  our  own  discretion. 

“Q.  Or  substitute  another  clamp  for  it?  A.  If  necessary.” 

Again,  being  asked  as  to  what  he  told  Thompson,  he  says 
that  he  cannot  remember  the  exact  words: — • 

“I  told  him  not  to  start  up,  we  were  going  to  fix  this  pillow 
block. 

“Q.  Did  you  proceed  to  do  the  work  immediately  after- 
wards? A.  Yes,  sir.” 

The  witness  Fielder,  Thompson’s  assistant,  saw  Darke,  be- 
fore the  accident,  screwing  some  bolts  at  the  back  of  the  machine, 
but  did  not  know  where  he  was  at  the  time  of  the  accident. 

The  witnesses  Bond  and  Kite  prove  that  the  machine  was 
further  secured  after  the  accident  by  clamps,  as  was  being  done 
by  Darke  at  the  time  of  the  accident. 

Jeffries,  the  foreman  over  Darke,  and  in  charge  of  him  and 
the  other  men  who  set  up  the  machine,  swears  that  it  was.  in- 
spected by  Anson,  the  general  foreman  over  him,  and  himself, 
between  5 and  fi  o’clock,  and  the  men  put  on  another  job,  and 
that  Darke  had  no  instructions  from  him  in  the  way  of  further 
securing  the  machine  down  to  the  floor;  that  his  instructions 
were  to  watch  the  bearings  and  the  belt  at  the  start-up,  and  to 
see  that  the  belt  did  not  go  off.  He  positively  denies  that  he 
gave  either  Darke  or  'Gartner  instructions  to  put  on  a further 
clamp.  On  cross-examination  he  says  that  in  doing  work  of  this 
kind  the  men  exercise  their  own  discretion  more  or  less.  He 
admits  that  Darke  had  spoken  to  him,  and,  in  consequence,  he 
had  sent  Gartner  to  remain  with  him,  and  that  Thompson  had 
also  spoken  to  him,  but  he  does  not  remember  clearly  what 
Thompson  said.  He  is  asked: — 

“Q.  If  Darke  or  Gartner  saw  a belt  loose  would  it  be  their 
duty  to  fix  it  if  you  were  not  there?  A.  If  there  was  no  one 
else  to ; there  would  be  no  one  else. 

“Q.  If  there  was  no  one  else,  if  there  were  a belt  loose  there, 
would  it  be  their  duty. to  fix  it? 

“Mr.  Watson:  Before  or  after? 

“Mr.  O’Connell:  While  they  were  waiting  for  the  test  to  be 
made?  A.  If  they  said  it,  I suppose  it  would  be  made. 


D.  C. 
1912 

.'Darke 

V. 

Canadian 

General 

Electric 

Co. 

Clute,  J. 


254 

D.  C. 
1912 

Darke 

v. 

'Canadian 

General 

Electric 

Co. 

Clute,  J. 


ONTARIO  LAW  REPORTS.  [vol. 

“Q.  It  would  be  their  duty?  A.  If  it  was— 

“Q.  Never  mind  explaining  the  why.  A.  I do  not  just  see — 
“Q.  Do  not  try  to  define  reasons.  Tell  me  why,  I ask  you, 
why  would  they  tighten  the  bolt?  A.  I suppose  if  it  was  neces- 
sary to  tighten  the  bolt  they  would  do  so. 

“Q.  Why,  to  make  the  machine  more  secure?  A.  May  be 
that. 

“Q.  Would  that  not  be  the  only  reason?  A.  Yes. ” 

He  says  that  Thompson  had  no  right  or  supervision  or  direc- 
tion over  Darke,  but  only  over  the  men  assisting  him  in  the  test. 

A fair  result  of  the  evidence  bearing  upon  the  question  of 
Darke  being  lawfully  where  he  was,  and  doing  what  he  did  at 
the  time  of  the  accident,  may  be  shortly  stated  thus.  He  had 
been  engaged  under  Jeffries  during  the  day,  setting  up  the 
machine.  About  half-past  five;  it  was  inspected  and  pronounced 
completed  and  ready  for  the  test  by  Jeffries  and  his  superior 
officer,  Anson.  Darke  was  then  put  upon  another  job,  but  or- 
dered to  return  to  be  present  at  the  testing  about  'half -past 
nine.  Both  Darke  and  Thompson  thought  the  machine  insecure, 
and  both  Thompson  and  Darke  communicated  with  Jeffries. 
Exactly  what  is  disclosed  does  not  clearly  appear;  but,  in  con- 
sequence of  these  communications,  'Cartner  was  sent  back  with 
Darke  to  be  present  with  Darke  during  the  testing.  Jeffries, 
while  denying  that  he  gave  Darke  specific  instruction  to  put  on 
the  clamp  at  which  he  was  working  at  the  time  of  the  accident, 
yet  admits  that  Darke  had  a certain  discretion  in  work  of  this 
kind ; and,  if  it  was  discovered,  before  the  power  was  applied, 
that  a nut  was  insecure,  he  might  tighten  it ; and  from  his  evid- 
ence I think  it  a fair  inference,  upon  which  the  jury  might  have 
acted,  that,  as  Darke  and  Cartner  were  persons  who  understood 
and  to  whose  charge  had  been  committed  the  duty  of  setting  up 
the  machine  and  securing  it  ready  for  the  test,  they  might  rea- 
sonably and  properly  act  upon  their  own  discretion  to  further 
secure  the  machine,  if  they  thought,  and  Thompson,  who  had 
charge  of  the  test,  thought,  it  was  insecure.  Thompson,  being 
an  electrical  engineer,  must  have'  had  better  knowledge  of  the 
security  required  for  the  power  to  be  applied  than  any  one 
else ; and  it  appears  to  me  that  neither  he  nor  Darke  would  have 
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been  reasonably  discharging  their  obvious  duty  if,  knowing 
that  the  machine  was  insecure  and  that  men  were  there  compet- 
ent to  make  it  secure,  the  proper  means  had  not  been  taken  to 
further  secure  it. 

I think,  therefore,  that  this  was  evidence  which  could  not 
have  been  properly  withheld  from  the  jury,  and  that  their  an- 
swer to  question  15 — “By  what  authority  or  at  whose  instance 
was  the  deceased  acting  when  endeavouring  to  further  secure 
the  machine  just  prior  to  the  accident?  A.  Jeffries"  general 
order  to  look  after  the  machine” — was  well  warranted  by  the 
evidence ; that  he  was  not  a volunteer  in  any  sense,  but  was  at 
work  in  discharge  of  his  duty  at  the  time  of  the  accident;  and 
this  I take  to  'be  the  meaning  of  this  finding. 

Then,  was  there  evidence  to  support  the  answers  to  questions 
9 and  10?  “Q.  Was  the  accident  caused  by  the  negligence  of 
any  person  in  the  service  of  the  defendants  who  had  any  super- 
intendence intrusted  to  him  whilst  in  the  exercise  of  such  super- 
intendence? A.  Yes.  Q.,  If  so,  who  was  such  person  and  what 
was  such  negligence?  A.  Thompson,  in  that  he  did  not  make  a 
careful  examination  of  machine  and  surroundings  immediately 
prior  to  applying  the  power.” 

The  first  question  that  arises  is  as  to  whether  or  not  Thomp- 
son was  a superintendent,  within  sec.  3,  sub-sec.  2,  as  explained 
by  sec.  2,  sub-sec.  1.  It  was  strongly  urged  that  under  sec.  2, 
sub-sec.  1,  a superintendent  must  be  a person  under  whose  auth- 
ority Darke  was  acting,  that  is,  having  superintendence  over 
him.  I do  not  think  this  to  be  the  meaning  of  the  section.  It 
should  be  remembered  that,  under  sec.  8 of  the  English  Act,  the 
expression,  “person  who  has  superintendence  intrusted  to  him” 
means  a person  whose  sole  or  principal  duty  is  that  of  superin- 
tendence and  is  not  ordinarily  engaged  in  manual  labour. 

The  effect  of  sec.  2,  sub-sec.  1,  is  not  to  limit  the  word  “sup- 
erintendence,” as  found  in  the  Imperial  Act,  but  to  extend  it. 
In  the  Imperial  Act,  superintendence  is  limited  to  persons  ord- 
inarily engaged  in  manual  labour.  By  sub-sec.  1 of  sec.  2,  the 
word  “superintendence”  is  enlarged  to  mean  any  person  who 
has  such  general  superintendence  over  workmen  as,  is  exercised 
by  a foreman,  or  person  in  a like  position  to  a foreman,  whether 
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the  person  exercising  superintendence  is  or  is  not  ordinarily  en- 
gaged in  manual  labour.  It  does  not  mean  that  the  person  hay- 
superintendence  must  have  such  superintendence  over  the  per- 
son who  is  injured,  but  that,  wherever  there  is  a general  super- 
intendence over  workmen  such  as  is  exercised  by  a foreman,  or 
a person  in  a like  position  to  a foreman,  then  sec.  2,  sub-sec.  1, 
applies,  whether  such  person  is  or  is  not  ordinarily  engaged  in 
manual  labour.  It,  in  effect,  extends  the  application  of  the  Act 
to  cases  not  included,  owing  to  the  limitation  in  sec.  8,  within 
the  Imperial  Act. 

'In  Kearney  v.  Nicholls  (1883),  76  L.T.J.  63,  it  was  held  by 
Denman,  J.,  that  it  is  not  necessary  that  such  superintendence 
should  be  exercised  directly  over  the  workman  injured,  or  that 
the  workman  should  be  acting  under  the  immediate  orders  of 
such  superintendent;  it  is  enough  if  the  superintendent  and  the 
workman  are  both  employed  in  furtherance  of  the  common  ob- 
ject of  the  employer,  though  each  may  be  occupied  in  distinct 
departments  of  that  common  object.  'There  the  plaintiff’s  hus- 
band had  been  employed  by  the  defendants  as  an  underlooker 
in  the  mill  in  question,  and,  on  the  day  when  he  met  his  death,, 
was  engaged  in  cleaning  and  oiling  some  machinery.  There  were 
some  structural  alterations  being  made  in  the  mill,  including 
the  removal  of  the  engine-house,  and  a man  named  Todd  was 
appointed  clerk  of  the  works  to  superintend  the  structural  alter- 
ations, -being  engaged  by  the  architect,  but  paid  by  the  defen- 
dants. The  jury  found  that#Todd  was  guilty  of  negligence,  that 
the  death  was  caused  Iby  such  negligence,  and  that  Todd  was  in 
the  service  of  the  defendants  as  clerk  of  the  works,  intrusted 
with  the  superintendence  of  these  structural  alterations,  and 
was  in  the  exercise  of  such  superintendence  when  the  acts  of 
negligence  were  committed.  The  case  was  adjourned  for  argu- 
ment. It  was  objected  for  the  defence  that  the  plaintiff  was 
under  no  liability  to  take  orders  from  Todd.  If  there  was  a 
superintendent,  it  was  not  the  clerk  of  the  works,  but  one  Hart, 
manager  of  the  works,  who  had  employed  Kearney  to  oil  the 
machinery  and  to  whose  orders  he  was  bound  to  conform.  Sup- 
erintendence meant  a superintendence  over  the  man  and  over 
the  work  in  which  he  was  engaged,  and  the  words  “service”  and 
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‘ ‘ superintendence,  ” as  used  in  sec.  1,  sub-sec.  5,  and  in  sec.  8, 
shewed  that  the  'business  of  the  superintendent  and  the  work- 
man must  be  the  same,  and,  as  that  was  not  so  here,  effect  should 
not  be  given  to  the  finding  of  the  jury.  In  answer  to  this,  the 
plaintiff’s  counsel  presented  a very  clear  argument  on  the  law 
as  it  existed  prior  to  the  Act  and  on  the  object  of  the  Act,  and 
contended  that,  having  regard  to  the  true  construction  of  the 
Act,  the  master  was  liable  for  anything  flowing  from  the  super- 
intendent’s negligence  while  acting  within  the  scope  of  his  auth- 
ority, whether  the  workman  injured  thereby  was  bound  to  obey 
him  or  not,  provided  that  he  was  employed  dn  furthering 
the  common  end  of  the  company  or  of  him  who  was  the  com- 
mon master  of  both.  If  sub-sec.  2 had  been  intended  to  have 
the  limitation  put  upon  it  which  was  contended  for  by  the  de- 
fendants, it  ought  to  have  had  added  to  it  words  similar  to  those 
of  sub-sec.  3,  stating  that  the  workman  was  at  the  time  of  the 
injury  bound  to  conform  and  did  conform  to  the  orders  given. 
Denman,  J.,  intimated  that,  although  a strong  case  had  been 
made  out  against  the  application  of  the  Act,  in  his  view  the 
Act  would  apply  to  even  a more  extreme  case  than  the  one  before 
him.  He  says:  “iSuppose,  for  instance,  there  was  a factory, 
and  that  the  person  injured  was  one  whose  duty  it  was  every 
day  to  go  to  the  factory  and  put  the  bales  of  goods  into  carts ; 
suppose,  also,  that  the  stables  of  that  factory  were  totally  re- 
moved from  the  other  departments,  and  that  there  was  a fore- 
man, or  manager,  of  the  stables,  and  that  he  negligently  and  im- 
properly put  a furious  horse  in  a cart,  causing  injury  to  those 
in  the  cart;  yet,  looking  at  the  words  of  the  Act,  and  putting 
the  construction  on  them,  not,  perhaps,  that  the  Legislature 
might  have  intended,  but  the  construction  to  be  put  on  the 
words  they  had  used,  which  was  the  true  principle  to  be  fol- 
lowed, he  thought  they  would  cover  such  a case  ,as  that  just  put, 
and  that  therefore  they  would  cover  the  present  case.”  He 
then  refers  to  the  facts  of  the  case,  as  above  stated,  and  pro- 
ceeds: “Upon  the  whole  it  was  a safe  construction  to  put  on 
the  Act  that  it  did  cover  the  case  where  injury  happens  to  any 
one  in  the  employment  of  the  owner  of  the  works  through  the 
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negligence  of  a person  intrusted  with  superintendence,  though 
in  another  department  of  the  works  or  -business.” 

This  case  does  not  appear  to  have  been  questioned.  It  is 
referred  to  in  Ruegg’s  Employers’  Liability  Act,  8th  ed.,  p. 
132,  where  the  author  says:  “The  superintendence  under  sub- 
sec.  (2)  need  not  be  exercised  over  the  injured  person.  It  is 
sufficient  to  render  the  employer  liable  that  a servant  who  has 
superintendence,  whilst  exercising  such  superintendence,  causes 
injury  to  a workman  in  the  service  of  the  same  master.” 

I,  therefore,  think  that  Thompson  was  a person  having  super- 
intendence, within  the  meaning  of  sec.  3,  sub-sec.  2,  as  explained 
by  sec.  2,  sub-sec  1. 

Then,  was  there  any  evidence  that  could  properly  be  submit- 
ted to  the  jury  of  negligence  on  the  part  of  Thompson  ? Thomp- 
son was  an  electrical  engineer  employed  by  the  defendant  com- 
pany, to  whom  was  intrusted  the  duty  of  superintending  the 
final  testing  of  the  generator,  and  having  under  him  an  assist- 
ant for  that  purpose.  It  is  part  of  the  defendant  company’s 
case  that  Thompson  was  a man  competent  for  his  position.  He 
knew  what  power  was  to  be  applied;  what  pull  was  to  be  ex- 
erted on  the  machine  when  -that  power  was  applied ; and  he  knew, 
or  ought  to  have  known,  whether  or  not  the  machine  was  suffi- 
ciently secured  to  resist  the  power.  In  his  opinion,  it  was  not 
sufficiently  secured.  This  opinion  was  supported  by  Darke  and 
Gartner.  So  fully  did  he  realise  this  fact,  that  he  communicated 
with  Jeffries.  He  states  in  his  evidence  that  he  considered  it 
his  duty  to  examine  the  machine,  and  to  see  that  all  was  clear 
before  he  applied  the  power,  and  states  that  he  went  around 
the  machine  twice  for  that  purpose.  It  was  after  he  had  made 
these  examinations,  he  says,  that  he  saw  Jeffries,  and  that  Gart- 
ner came  in  answer  to  his  request  for  another  man;  and  Gart- 
ner, he  knew,  was  in  the  act  of  fixing  the  machine  immediately 
before  the  power  was  turned  on.  He  says  that  he  did  not  know 
where  Darke  was ; and  the  jury  so  find.  He  says  that  he  under- 
stood that  Gartner  gave  him  a signal,  a nod,  that  all  was  clear. 
Gartner  says  that  he  gave  no  such  signal,  and  that  he  knew  of 
no  signal  of  that  kind  to  be  given.  Cartner  says  that  the  power 
was  to  be  turned  on  at  10  p.m. ; and,  notwithstanding,  Cartner 
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told  Thompson  that  we,  meaning  he  and  Darke,  were  going  to 
fix  the  clamp,  and  went  immediately  to  do  so,  yet  Thompson 
turned  on  the  power  'before  10  o’clock,  without  ascertaining  if 
all  was  clear.  Was  Thompson  justified,  in  a case  of  that  kind, 
in  turning  on  the  power  without  further  examination  or  ascer- 
taining for  a certainty  that  everything  was  clear  and  ready  for 
the  power  to  be  turned  on  ? After  going  over  the  evidence  with 
great  care,  I cannot  say  that  there  was  not  evidence  that  ought 
to  have  been  submitted  to  the  jury.  I think  that  there  was  evid- 
ence upon  that  question,  and  that  there  was  sufficient  to  support 
the  jury’s  finding  that  Thompson  was  guilty  of  negligence.  If 
Cartner’s  evidence  is  to  be  believed,  there  was  no  code  of  sig- 
nals, and  no  signal  was  given.  Prom  the  undisputed  facts,  the 
jury  might  infer,  if  they  believed  iCartner,  that  Thompson  care- 
lessly took  it  for  granted  that  all  was  clear  when  he  saw  Cartner 
standing  there,  and  negligently  and  carelessly  turned  on  the 
power  without  satisfying  himself  where  Darke  was  or  whether 
all  was  clear.  . , 

With  great  respect,  therefore,  I am  unable  to  agree  with  the 
finding  of  the  Chief  Justice  that  there  was  no  evidence  to  sup- 
port the  answer  to  question  9. 

With  the  view  I take  of  the  case,  it  is  not  necessary  to  con- 
sider whether  there  was  evidence  to  support  the  answer  to  ques- 
tion '8  in  regard  to  a code  of  signals,  or  whether  the  jury  received 
a wrong  impression  from  the  observations  of  the  Judge  and  the 
defendant  company’s  counsel  as  to  whether  the  accident  was 
caused  by  reason  of  the  negligence  of  any  person  in  the  service 
of  the  defendant  company  who  had  charge  or  control  of  any 
point,  signal,  locomotive,  engine,  machine,  or  train. 

The  judgment  below  should  be  reversed  and  judgment  en- 
tered for  the  plaintiff  for  $1,800,  with  costs  here  and  below. 

Latchford,  J. : — 1 cannot  add  much  that  is  useful  to  the 
judgment  of  my  learned  brother  Clute. 

It  was  manifest  that  the  jury  did  not  credit  the  superin- 
tendent, who  gave  evidence  that  until  the  actual  test  began  noth- 
ing remained  to  be  done  to  the  generator  by  the  men  connected 
— as  Darke  was — with  the  mechanical  department.  The  machine 
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was,  as  a matter  of  construction,  completed.  The  test  might,  it 
is  true,  reveal  latent  defects,  or  shew  that  the  capacity  was  not 
as  great  as  was  desired;  but  nothing  that  the  highest  technical 
knowledge  could  foresee  had  been  left  undone  to  make  the  gen- 
erator structurally  perfect. 

The  mechanical  department  had,  after  construction,  to  secure 
the  generator  in  a position  for  the  test.  Necessarily,  the  machine 
should  be  properly  aligned,  and  so  firmly  attached  to  the  metal 
floor  that  it  would  not  be  moved  off  its  temporary  bed  when  sub- 
jected to  the  enormous  strain  of  the  heavy  belt.  The  slightest 
yielding  to  this  strain  would  cause  the  belt  to  fly  off,  with  ob- 
viously serious  consequences. 

Jeffries  thought  the  generator  was  properly  placed  and  suffi- 
ciently well  secured.  He  swears  that,  after  he  had  passed  it  as 
secure,  the  only  duty  of  Darke  in  relation  to  the  generator  was 
to  look  after  the  belts  and  bearings,  and  this  only  after  the  test 
began.  Thompson,  however,  when  about  to  make  the  test,  con- 
sidered that  the  machine  might  move,  and  so  informed  Darke 
and  Jeffries;  and  asked  Jeffries  for  an  additional  man  “to  as- 
sist in  case  anything  moved.  ’ ’ Jeffries  then  undoubtedly  changed 
his  opinion  that  the  clamping  he  had  seen  was  sufficient,  and  he 
furnished  Thompson  with  Cartner  as  assistant  to  Darke. 

Jeffries  and  Anson  both  swear  that  Darke  and  Cartner  would 
have  no  duty  to  discharge  in  connection  with  attaching  the  gen- 
erator more  securely  to  the  floor  until  after  the  test  actually 
began ; but  there  are  findings  of  the  jury  that  Jeffries  instructed 
Darke  to  be  present  prior  to  the  test,  and  then,  as  well  as  after 
the  test  began,  to  do  all  necessary  mechanical  work.  The  jury 
manifestly  discredited  the  testimony  of  Jeffries  and  other  man- 
agers of  departments,  and  properly  drew  an  inference  from  the 
facts  disclosed  and  the  sequence  in  which  those  facts  occurred. 

After  it  was  known  to  Jeffries,  Thompson,  Cartner,  and 
Darke,  that  the  generator  might  shift  during  the  test,  Cartner 
and  Darke — in  the  presence  of  Thompson — proceeded  to  make 
the  generator  more  secure.  I think  it  absurd  to  say  that  they 
should  have  waited  until  the  test  began  and  the  generator  was 
pulled  from  its  fastenings— temporary  at  best — and  the  belt 
flying  from  its  pulley  had  wrecked  everything  within  its  de- 
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structive  reach.  (It  is,  I think,  also  absurd  to  say  that  Darke, 
a mere  machinist  helper,  in  trying  to  make  the  machine  more 
secure  for  the  test,  was  not  acting  under  the  superintendence  of 
the  engineer  who  was  making  that  test  for  the  defendant  com- 
pany, and  who  conceived  it  imprudent  or  impossible  properly 
to  make  such  a test  until  the  machine  was  secured,  as  Darke  was 
engaged  in  securing  it  when  Thompson  negligently  caused  his 
death.  Thompson  had,  I think,  superintendence  intrusted  to 
him  within  the  meaning  of  sub-sec.  2 of  sec.  3 of  the  Act.  There 
is,  in  addition,  evidence  which  fully  warrants  the  finding  of  the 
jury  that  Darke  was,  at  the  time  of  the  accident,  acting  under 
Jeffries  ’ general  order  to  look  after  the  machine,  that  is,  to  do 
all  things,  both  prior  to  the  test  and  during  the  test,  necessary 
to  the  proper  application  of  the  test. 

I think  the  judgment  appealed  from  should  be  reversed  and 
judgment  entered  for  the  plaintiff  for  $1,800,  with  costs  of  trial 
and  appeal. 

Sutherland,  J.,  concurred. 

Appeal  allowed. 
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The  defendant  company  appealed  to  the  'Court  of  Appeal 
from  the  judgment  of  the  Divisional  Court. 

December  4,  5,  and  6,  1912.  The  appeal  was  heard  by  G-ar- 
row,  Maclaren,  Magee,  and  Hodgins,  iJJ.A.,  and  Lennox,  J. 

G.  H.  Watson,  K.C.,  for  the  appellant  company,  analysed  the 
evidence  in  detail,  arguing  that  the  learned  Chief  Justice  who 
tried  the  case,  and  who  had  seen  the  witnesses  and  had  accurate 
knowledge  of  all  the  circumstances,  was  justified  in  finding  that 
there  was  an  absence  of  evidence  to  support  the  jury's  find- 
ing that  Thompson  had  intrusted  to  him  any  superintendence 
over  the  deceased  Darke,  and  their  finding  that  the  deceased  was 
acting  under  the  orders  of  his  foreman,  Jeffries,  when  endeav- 
ouring further  to  secure  the  machine.  There  was,  therefore,  no 
liability  under  either  sub-sec.  2 or  sub-sec.  3 of  sec.  3 of  the 
Workmen’s  Compensation  for  Injuries  Act.  The  acts  of  Darke 
were  unauthorised  and  voluntary,  and  the  accident  was  caused 
by  his  undertaking  to  do  something  which  he  had  no  direction  to 
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do,  and  by  doing  which  he  placed  himself  in  a position  of  ex- 
traordinary danger.  He  referred  to  the  following  cases  and 
authorities:  Kellard  v.  Rooke  (1888),  21  Q.B.D.  367;  Ruegg’s 
Employers’  Liability  Act,  8th  ed.,  p.  132;  Hooper  v.  Holme  and 
King  ( 18%) , 13  'Times  L.R.  6;  Howard  v.  Bennett  (1888),  58 
L.J.Q.B.  129;  Wild  v.  Way  good,  [1892]  1 Q.B.  783;  Garland 
V.  City  of  Toronto  (1896),  23  A.R.  238,  24 R;  Carnahan  v.  Robert 
Simpson  Co.  (1900),  32  O.R.  328;  Ferguson  v.  Galt  Public 
School  Board  (1900),  27  A.R.  480;  Anderson  v.  Mikado  Mining 
Co.  (1902),  3 O.L.R.  581;  Holden  v.  Grand  Trunk  R.W.  Co. 
(1903),  5 O.L.R.  301,  308;  Wood  v.  Canadian  Pacific  R.W.  Co. 
(1899),  30  S.C.R.  110;  Thompson  v.  Ontario  Sewer  Pipe  Co. 
(1908),  40  S.C.R.  396. 

D.  O’Connell,  for  the  plaintiff,  the  respondent,  argued  that 
the  injuries  which  resulted  in  Darke’s  death  were  caused  by  the 
negligence  of  Thompson,  who  was  in  the  service  of  the  appel- 
lant company,  having  superintendence  intrusted  to  him,  and  that 
the  appellant  company  was  also  liable  by  reason  of  the  em- 
ployment of  a defective  system,  in  not  providing  a proper  code 
of  signals.  The  jury  had  made  all  findings  necessary  to  sup- 
port the  verdict,  except  that  they  had  not  assessed  the  damages 
for  which  the  appellant  compariy  was  liable  at  common  law,  for 
which  purpose  alone  the  case  should  be  sent  back.  He  referred 
to  Smith  v.  Baker  & Sons,  [1891]  A.C.  325;  Pearce  v.  Lans- 
downe  (1893),  62  L.J.Q.B.  441;  Wilson  v.  Boulter  (1899),  26 
A.R.  184;  Schwoob  v.  Michigan  Central  R.W.  Co.  (1905-6),  9 
O.L.R.  86,  92,  13  O.L.R.  548.  It  was  not  necessary  that  the  sup- 
erintendence exercised  by  Thompson  should  have  been  exer- 
cised over  Darke : Kearney  v.  Nicholls , 76  L.T.J.  63,  a case  which 
has  been  referred  to  with  approval  in  the  text-books — see  Roberts 
and  Wallace,  3rd  ed.,  p.  261 ; Ruegg,  op.  cit.,  p.  132.  The 
Kellard  case  was  one  of  manual  labour;  in  the  Garland  and 
Carnahan  cases  there  was  no  question  of  superintendence.  There 
is  a finding,  and  there  was  evidence,  that  the  appellant  company 
employed  a defective  system:  Choate  v.  Ontario  Rolling  Mill  Co. 
(1900),  27  A.R.  155. 

Watson,  in  reply,  argued  that,  as  the  plaintiff  had  not  cross- 
appealed,  he  was  not  in  a position  to  raise  the  questions  which 
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he  had  suggested  in  that  connection.  There  was  a'bsolutly  no 
evidence  of  defective  system  as  regards  signals,  and  there  was 
no  complaint  on  the  record  in  that  regard.  The  Garland  case, 
at  p.  243,  shews  that  a mere  scintilla  of  evidence  does  not  justify 
the  Judge  in  leaving  the  case  to  the  jury;  there  must  be  evid- 
ence on  which  they  may  reasonably  and  properly  conclude  that 
there  was  negligence. 

February  26.  The  judgment  of  the  Court  was  delivered  by 
Hodgins,  J.A. : — 'Counsel  for  the  appellant  company  urged 
very  strongly  that  the  acts  of  Darke,  if  not  actually  contrary  to 
orders,  were,  under  the  circumstances,  unauthorised  and  vol- 
untary. The  generator  had  been  set  up  and  finally  clamped 
down  by  the  mechanical  department,  and  had  been  turned  over 
to  the  electrical  department  for  testing ; and  the  point  raised  is, 
that  to  allow  any  one  to  interfere  with  and  revise  the  work  fin- 
ished by  the  proper  department,  i.e.,  the  mechanical  department, 
would  disorganise  the  working  of  any  industry  and  lead  to  un- 
fortunate results,  as,  undoubtedly,  this  act  of  Darke’s  did. 
Whether  this  would  be  a complete  answer  may  be  doubtful. 
See  Burns  v.  Poulsom  (1873),  L.R.  8 C.P.  563. 

I have  studied  the  evidence  with  some  care  to  see  if  this 
position  is  justified  in  fact.  The  material  parts  are  fairly  set 
out  in  the  judgment  of  the  Divisional  Court,  and  it  is  not  neces- 
sary to  repeat  them. 

It  is  clear  that  the  generator  had  been  set  up,  and  that  the 
foreman  of  the  mechanical  department  'had  finally  passed  it  as 
complete.  The  motor,  which  is  movable,  was  moved  to  and 
put  in  its  proper  position,  and  the  belt  attached  in  order  to 
transmit  the  power  to  the  generator. 

The  motor  was  not,  >1  think,  a machine  or  engine  on  a rail- 
way or  tramway,  within  sec.  3,  sub-sec.  5,  of  the  Workmen’s 
Compensation  for  Injuries  Act,  as  it  was  fixed  and  in  position, 
and  was  not,  in  the  operating  or  testing,  moving  or  intended  to 
move.  The  power  applied  was  electricity,  which  was  turned 
on  to  the  motor  by  Thompson,  and  by  means  of  the  belt  the  gen- 
erator was  operated. 

What  the  case  must  turn  upon,  in  my  judgment,  is  the  com- 
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munication  made  by  Darke  to  Jeffries,  the  foreman,  and  his 
consequent  directions.  These  were,  as  stated  by  Cartner,  that 
Cartner  was  to  stay  with  Darke  “ until  the  load  was  on  the 
machine,  ’ 7 to  see  that  everything  was  all  right.  This,  of  course, 
means  either  the  initial  application  of  electricity  to  the  genera- 
tor (see  Patterson’s  evidence,  p.  30)  or  its  increase  to  the  full 
load  required  (Thompson,  p.  129)  ; but,  in  either  event,  Darke’s 
duties  would  continue  till  the  switch  was  turned  by  Thompson, 
and  'Gartner’s  presence  would  have  been  useless  unless  some- 
thing antecedent  to  the  test  was  intended  by  the  express  order 
of  Jeffries. 

Now,  Darke  was,  according  to  Gartner  (p.  76),  in  charge  of 
the  machine,  i.e.,  as  between  the  two  of  them;  and  Darke  had 
apparently  the  idea  that  the  machine  was  not  then  secure ; so  that 
his  conversation  with  Jeffries  could  only  have  related  either  to 
that  present  fact,  or,  as  is'  suggested  by  the  evidence,  to  his  doing 
anything  necessary  after  the  generator  had  begun  to  operate. 
The  latter  seems  a quite  inadequate  explanation,  in  view  of 
Jeffries’  earlier  instructions  on  that  point.  Regard  must  be  had 
to  the  further  fact  that  iCartner  was  told  to  remain,  in  addition 
to  Darke,  for  some  reason  arising  out  of  Darke’s  conversation, 
and  only  until  the  load  was  on  the  machine.  I think  it  is  fair 
to  infer,  as  the  jury  have  done,  that  Jeffries’  instructions  to 
Darke  were  that  he  was  to  be  present  prior  to  as  well  as  at  the 
electrical  testing,  and  to  do  all  necessary  mechanical  work  aris- 
ing during  that  whole  period. 

If  so,  what  Darke  was  doing  was  in  the  course  of  his  employ- 
ment, and  pursuant  to  instructions;  and,  if  he  was  injured  by 
any  act  for  which  the  appellant  company  is  liable,  the  respon- 
dent is  entitled  to  recover. 

As  to  negligence,  the  respondent  rests  this  upon  two  principal 
grounds:  first,  that  the  accident  was  caused  by  the  negligence 
of  Thompson,  as  a person  having  superintendence  intrusted  to 
him  and  whilst  in  the  exercise  of  such  superintendence ;.  second 
ly,  that  the  appellant  company’s  system  was  defective,  in  that 
no  proper  system  of  signalling  was  adopted. 

Upon  the  first  ground.  When  the  test  was  being  undertaken, 
Thompson  was  put  in  charge  of  it  and  of  the  machine.  See 
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Walker’s  evidence,  p.  88,  as  well  as  that  given  below.  Thomp- 
son’s duty  was  not  merely  to  ascertain  whether  the  generator, 
when  set  in  motion,  produced  certain  desired  electrical  results, 
but  included  applying  electricity  to  the  motor,  so  that  it  would 
cause  the  belt  to  revolve,  and  thus  set  the  generator  in  motion. 
It  cannot  be  said  that,  before  he  did  this,  he  had  no  duties  of 
superintendence  intrusted  to  him.  His  helper  was  there  and 
was  under  his  instructions  (see  p.  133).  Darke  and  Partner 
were  also  there.  It  was,  I think,  clearly  the  duty  of  Thompson 
not  to  set  the  mechanism  in  motion — a purely  physical  act,  such 
as  applying  steam  to  the  works  of  a locomotive — until  he  had 
examined  and  seen  that  everything  was  clear  and  ready. 

Patterson,  the  general  superintendent  of  the  appellant  com- 
pany’s works,  on  the  question  as  to  when  the  power  was  to  be 
turned  on  (p.  29),  says  that  Thompson  was  to  do  it  4 ‘as  soon  as 
the  conditions  were  such  that  it  was  prudent  to  do  so ; ” and  at 
p.  31 : “I  think  he  wmuld  see  that  everything  was  clear ; I under- 
stand he  did.”  Thompson  so  understood  his  duty.  (See  pp. 
133,  134.) 

No  one  else  was  charged  with  this  duty,  which  was  not 
manual  labour ; and  it  is  by  ignoring  this  part  of  his  work,  and 
magnifying  his  subsequent  occupation  of  watching  the  opera- 
tion of  the  generator,  that  that  element  indicating  superinten- 
dence has  been  ignored. 

In  the  case  cited  by  the  Divisional  Court,  Kearney  v. 
Nicholls,  76  L.T.J.  63,  Denman,  J.,  held  that  the  superintend- 
ence is  not  over  the  injured  workman  but  over  the  work  in 
hand,  though  in  another  department  of  the  work  or  business. 
That  learned  Judge  had  just  previously  taken  part  in  the  deci- 
sion of  Osborne  v.  Jackson  (1883),  11  Q.B.D.  619. 

In  Wilson  v.  Boulter,  26  A.R.  184,  the  lad  injured  was  not 
working  under  Wall,  but  was  pushing  a truck  through  the  room 
containing  the  retort  which  exploded.  Wall  was  in  charge  of 
the  retort  and  was  held  to  have  had  superintendence  (of  the  re- 
torts) and  to  have  been  negligent  while  in  the  exercise  of  such 
superintendence. 

If  Thompson  comes  within  the  definition  of  sec.  3,  sub-sec.  2, 
there  was  evidence  that  he  was  guilty  of  negligence,  which  could 
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not  have  been  withdrawn  from  the  jury;  and,  as  they  have 
found  him  negligent,  their  view  must  prevail.  Gartner  says 
he  told  him  “not  to  start  up,  we  were  going  to  fix  this  pillow 
block”  (p.  82). 

I think  there  was  some  evidence  that  no  proper  system  of 
signalling  was  adopted  by  the  appellant  company,  which  would 

justify  the  jury  in  making  the  finding  they  did.  If  so,  the  law 

. % 

would  seem  to  support  liability  upon  that  ground:  Choate  v. 
Ontario  Rolling  Mill  Co.,  27  A.R.  155;  Ainslie  Mining  and  R.W. 
Co.  v.  McDougall  (1909),  42  S/C.R.  420,  at  p.  426 ; Fralick  v. 
Grand  Trunk  R.W.  Co.  (1910),  43  S.G.R,  494,  at  p.  519. 

While  I fully  appreciate  the  difficulty  which  may  arise  from 
unauthorised  actions,  I think  that  here  there  was  a natural  and 
proper  act,  based  upon  instructions  reasonably  direct,  and  suffi- 
ciently connected  with  the  acts  done  to  bring  them  within  the 
ordinary  and  proper  course  of  Darke’s  employment.  In  an 
operation  that  sets  in  motion  a large  amount  of  transmitted 
power,  it  is  not  unfair  to  insist  upon  a degree  of  care  that  might 
not  be  asked  in  a less  dangerous  situation. 

The  appeal  should  be  dismissed. 


Appeal  dismissed  with  costs. 


XXVIII.] 


ONTARIO  LAW  REPORTS. 


267 


[IN  THE  COURT  OF  APPEAL.] 

Hunter  v.  Richards. 

Water  and  Watercourses — Saw-mill  Owners — Pollution  of  Stream — Nuisance 
— Claim  of  Right — Implied  Grant — Prescription — “ Lost  Grant ” — Evi- 
dence— Onus — Estoppel. 

Held,  affirming  the  judgment  of  a Divisional  Court  and  of  Latchford,  J., 
2i6  OjL.R.  458,  that  the  defendants  had,  by  their  saw-milling  operations, 
created  a nuisance  upon  the  plaintiff’s  land  and  in  the  waters  in  question, 
and  had  not  established  in  evidence — the  onus  being  upon  them — a legal 
right  to  do  as  they  had  done,  either  under  an  implied  grant  from  the 
plaintiff’s  predecessor  in  title,  or  by  prescription,  or  under  a lost  grant. 


C.  A. 
1913 

Feb.  26. 


Appeal  'by  the  defendants  from  the  order  of  a Divisional 
Court,  26  O.L.R.  458,  affirming  the  judgment  of  Latchford,  J., 
in  favour  of  the  plaintiff,  in  an  action  to  recover  damages  for 
injury  done  to  the  plaintiff  by  the  defendants  in  fouling  'Con- 
stant creek,  in  the  township  of  Grattan,  and  obstructing  the  flow 
of  water  to  the  plaintiff’s  mill  by  throwing  refuse  in  the  creek, 
and  otherwise  injuring  the  plaintiff. 


December  19,  1912.  The  appeal  was  heard  by  Garrow, 
Maclaren,  Meredith,  Magee,  and  Hodgins,  JJ.A. 

W.  N.  Tilley,  for  the  appellants. 

Peter  White , K.C.,  and  M.  L.  Gordon,  for  the  plaintiff. 

The  authorities  cited  are  referred  to  in  the  opinions  delivered 
in  the  Court  below,  and  the  questions  argued  upon  this  appeal 
are  stated  in  the  judgment  which  follows. 

February  26,  1913.  The  judgment  of  the  Court  was  deliv- 
ered by  Meredith,  J.A. : — The  judgment  pronounced  at  the 
trial  of  this  action  has  been  anything  but  successfully  assailed 
in  this  Court  or  in  the  Divisional  Court ; it  was,  as  it  seems  to 
me,  quite  right. 

It  is  not  open  to  question  that  the  defendants,  through  their 
saw-milling  operations,  create  a nuisance  upon  the  plaintiff’s 
land,  as  well  as  many  other  lands,  and  also  in  the  waters  in 
question,  causing  very  appreciable  injury;  a nuisance  which 
becomes  more  and  more  objectionable  and  injurious  as  the  sur- 
rounding country  becomes  more  settled,  and  the  lands  affected 
more  highly  cultivated  and  more  valuable. 
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The  defendants  attempt  to  justify  this  nuisance  and  these 
injuries,  in  so  far  as  they  affect  the  plaintiff’s  land,  on  the 
ground  that  they  were  within  their  legal  rights  in  all  that  they 
have  done  in  the  past,  as  well  as  in  their  intention  to  continue 
them  in  the  future. 

This  alleged  right  is  put  in  three  ways:  (1)  under  an  implied 
grant  from  the  plaintiff’s  predecessors  in  title;  (2)  ;by  prescrip- 
tion; and  (3)  under  “a  lost  grant.”  But,  in  my  opinion,  they 
have  quite  failed  to  establish  in  evidence — the  onus  of  proof  be- 
ing of  course  upon  them — anything  like  any  one  of  such  rights. 


'The  first  of  the  grounds  is  based  upon  the  fact  that  the  land 
of  the  defendants  was  purchased  from  the  then  owner  of  it,  who 
was  then  also  owner  of  the  plaintiff’s  land,  on  the  condition  that 
the  purchaser  should  build  a saw-mill  and  a grist- 
mill upon  it,  within  a specified  time.  Some  years  af- 
terward, the  saw-mill  having  been  erected  and  some 
steps  taken  towards  the  erection  of  the  grist-mill,  the 
vendor  was  satisfied  in  respect  of  these  conditions,  and  granted 
the  land  free  from  them;  as  well  might  be,  the  grantor  having 
no  interest,  except  the  public  welfare,  in  the  erection  of  the 
mill ; and  so,  so  much  having  been  done,  the  rest  was  quite  rea- 
sonably left  to  the  law  of  demand  and  supply.  At  all  events,  the 
Crown  Lands  Department  was  quite  satisfied ; and  the  grant  was 
deliberately  and  intentionally  made  free  from  the  conditions 
imposed  under  the  contract  of  sale,  conditions  which,  at  the  time 
of  making  the  contract,  were  intended  to  be  fulfilled  before 
the  grant  was  made. 

In  these  circumstances,  what  possible  right  could  the  grant- 
ees have  beyond  those  expressed  in  the  grant  and  those  which 
would  go  with  the  sale  of  any  land  having  a mill-site  upon  it? 
And  assuredly  it  neither  carried  the  right  to  commit  nor  to 
continue,  through  all  time,  a great  and  far-reaching  nuisance, 
and  one  which  might  perhaps  be  a crime  at  common  law — for 
mill-waste  travels  far  and  is  an  enemy  of  navigation.  It  appears 
to  me  that  it  would  be  entirely  wrong  to  imply  any  grant  in  this 
case ; and  that  the  doctrine  of  estoppel  would  be  basely  used  if 
applied  in  the  defendants’  aid.  But,  assuming  that  in  either 
way  the  grantor  could  not  object  to  any  injury  affecting  the 
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lands  now  owned  by  the  plaintiff,  arising  from  a reasonable  use 
of  the  mill-stream  for  the  purpose  of  saw-milling,  that  would 
give  no  everlasting  right  to  continue  early-day  loose  methods, 
even  if  early-day  necessities  made  them  then  excusable;  and  it 
is  made  quite  plain,  upon  the  evidence,  that  present-day  reason- 
able precautions  would  prevent  all  that  the  plaintiff  complains 
of ; and,  indeed,  are  all  that  he  asks  for.  If  the  defendants  ’ con- 
tention be  right,  they  and  a thousand  and  one  other  grantees  of 
the  Orown,  and  all  persons  claiming  under  them,  would  have  the 
right  still  to  pollute  the  waters  of  this  Province,  in  even  more 
objectionable  ways,  because  in  early  days  that  was  commonly 
done. 

In  view  of  the  defendants’  testimony  alone,  it  is  quite  im- 
possible to  give  weight  to  the  second  ground  relied  on  by  them. 
In  the  year  1896,  the  defendants  paid  the  plaintiff  $100  for  the 
injury  caused  to  his  land  by  the  nuisance  complained  of ; for  a 
number  of  years  afterwards  they  paid  him  so  much  a year. for  re- 
moving the  mill-wast^e — also  called  drift-wood  by  parties  and 
witnesses — which  was  the  main  cause  of  his  complaint ; and  since 
that  time  they  have  sent  their  own  men  to  do  that  work.  The 
defendant  Harry  Richards,  in  his  examination  in  chief  in  the 
plaintiff  ’s  behalf,  at  the  trial,  puts  it  thus : — 

“Q.  What  do  you  say  as  to  whether  he  is  suffering  any  dam- 
age from  any  driftwood  or  sawdust  put  in  the  creek  by  you  dur- 
ing the  last  six  years  ? A.  I do  not  consider  he  has  suffered  any 
that  I have  not  compensated  him  for. 

“Q.  What  do  you  mean  by  that?  A.  That  I have  not  paid 
him  for. 

“Q.  I am  speaking  of  the  last  six  years  though.  A.  Well, 
any  flood-wood  that  went  on  to  his  meadow  after  that,  I picked 
it  off,  except  last  year  he  sent  up  word  and  I sent  men  down  to 
pick  it  off  every  year  except  one  year  he  refused ; I have  in  my 
notes  there  where  he  refused.” 

The  third  ground  is  the  extraordinary  one  that,  notwith- 
standing these  things,  and  though  the  defendants  may  have  no 
defence  to  this  action  under  any  statute  of  limitations,  they  have 
under  the  fiction  of  a lost  grant ; and,  in  order  to  make  a defence 
in  that  way,  they  ask  the  Court  to  disregard  the  present,  to  dis- 
regard all  this  evidence  to  the  contrary,  and  to  treat  this  trial 
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as  if  it  were  being  held  before  the  year  1896,  when  the  $100 
were  paid ; that  is  to  say,  that  the  Court  is  first  to  exclude  evid- 
ence of  the  greatest  weight,  and  then  to  determine  in  the  plain- 
tiff’s favour  that  the  case  is  one  of  lost  grant;  and  this  although 
it  may  be  that,  had  the  trial  taken  place  over  sixteen  years  ago, 
evidence  not  adduced  at  this  trial  might  possibly  have  been  given 
which  would  have  as  effectually  defeated  this  defence  as  Harry 
Richards’s  testimony  did  that  on  the  second  ground.  It  would 
be  extraordinary  if  in  this  case,  obviously  failing  on  their  second 
ground,  the  defendants  could  succeed  upon  the  third. 

Upon  the  whole  evidence,  no  one  could  reasonably  find  that 
there  was  any  grant  from  any  one,  at  any  time,  giving  the  de- 
fendants the  right  now  to  injure  the  plaintiff’s  land  as  they  are 
doing;  nor  indeed  that,  on  the  whole,  there  is  any  reasonable 
evidence  of  possession  from  which  such  a grant  might  be  pre- 
sumed. 

In  dealing  with  questions  of  this  nature,  the  character  of 
this  country  in  the  earlier  days  of  its  settlement,  and  the  needs 
of  the  earlier  civilised  inhabitants,  must  never  be  overlooked 
if  justice  is  to  be  done.  Things  which  were  then  the  order  of 
the  day  would  mightily  surprise  land-owners  of  older  settled 
countries,  and  even  many  of  us  of  this  country  of  later  birth  or 
adoption.  The  needs  of  the  earlier  settlers  in  their  gigantic  and 
heroic  task  of  entering  into  the  primeval  forests  and  converting 
them  into  fertile  lands  brought  about  a fellowship  and  liberality 
which  gave,  by  leave  to  one  another,  rights  of  entry,  rights  of 
passage,  and  other  rights  such  as  if  all  were  members  of  one 
great  family.  Indeed,  until  later  years  any  one,  even  the  great- 
est stranger,  was  permitted  to  shoot,  trap,  hunt,  and  fish,  and 
gather  natural  fruits,  where  he  would;  but  gradually  these 
privileges  are  being  withdrawn : ‘ ‘ accommodation  roads  ’ ’ are 
closed,  and  “trespassing  is  forbidden”  is  coming  to  be  the  rule 
rather  than  the  exception;  but  all  these  things  when  done,  in- 
cluding the  fouling  of  streams,  was  seldom  as  of  right,  but  only 
as  of  neighbourliness — tacit  license. 

Equally  with  the  other  grounds,  of  defence,  this  ground  is, 
in  my  opinion,  quite  untenable. 

I would,  therefore,  unhesitatingly,  dismiss  the ‘appeal. 

Appeal  dismissed  with  costs. 
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[IN  THE  (COURT  OF  APPEAL.] 
Rex  v.  St.  Clair. 


O.A. 

1913 

Feb.  26 


Criminal  Law — Distributing  and  Circulating  Obscene  Printed  Matter  Tend- 
ing to  Corrupt  Morals — Description  of  Indecent  Theatrical  Performance 
— Criminal  Code,  sec.  207 — Evidence — Lawful  Justification  or  Excuse — 
Serving  Public  Good — Onus — Conviction. 

The  defendant  was  tried  before  a Judge  without  a jury,  and  found  “guilty,” 
uipon  a charge  that  he,  the  defendant,  “knowingly  and  without  lawful 
justification  or  excuse,  did  sell,  distribute,  and  circulate,”  and  “did  have 
in  his  possession  for  sale,  distribution,  or  circulation,  certain  obscene  cir- 
culars, tending  to  corrupt  morals,  contrary  to  sec.  207  of  the  Criminal 
Code,  as  amended  by  8 & 9 Edw.  VII.  ch.  9.  The  evidence  shewed  that  the 
‘defendant  drew  up  a report  of  the  performance  at  a theatre;  that  he 
read  it  at  a general  meeting  of  a vigilance  association  or  committee,  at 
which  a considerable  number  of  persons  were  present;  that  he  incorpor- 
ated this  report  in  a “bulletin ;”  that  he  had  the  bulletin  printed  and  1,000 
copies  of  it  struck  off ; that  he  handed  or  sent  printed  copies  to  clergy- 
men and  to  four  other  persons.  It  was  admitted  by  the  defendant  that 
the  bulletin  (describing  the  performance)  contained  disgusting  details  of 
an  obscene  character ; but  it  was  urged  that  the  publication  was  not  with- 
out lawful  justification,  and  also  that  it  was  excused  by  reason  of  its 
having  served  the  public  good,  without  being  in  excess  of  that  which  the 
public  good  required. 

Upon  questions  submitted  bV  the  trial  Judge  to  the  Court  of  Appeal  in  a 
stated  case: — 

Held,  (1)  that  the  bulletin  was  obscene  printed  matter  tending  to  corrupt 
public  morals,  within  the  meaning-  of  sec.  207,  sub-sec.  1(a),  of  the  Code, 
having  regard  to  the  form  in  which  it  was  proved  to  have  been  circulated 
by  the  defendant;  but,  per  Maclaren  and  'Magee,  JJ.A.,  that  sec.  207 
makes  the  distribution  of  an  obscene  book  or  circular  an  indictable  offence 
only  when  it  is  done  without  lawful  justification  or  excuse,  and  no 
question  as  to  justification  or  excuse  was  submitted. 

2.  That  there  was  evidence  upon  which  the  trial  Judge  could  reasonably  find, 
as  he  did,  that  the  public  good  was  not  served  by  the  printing  and  circu- 
lating of  the  bulletin,  assuming  that  the  printing  and  circulating  were 
such  as  might  be  for  the  public  good;  Maclaren,  J.A.,  dissenting. 

Per  Magee,  J.A. : — The  onus  was  on  the  defendant  to  prove  that  his  act 
was  for  the  public  good.  The  only  question  of  law  would  be  whether  there 
was  any  evidence  that  it  was  for  the  public  good.  The  question  as  framed 
was  one  of  fact  and  not  of  law. 

3.  That  there  was  evidence  upon  which  the  trial  Judge  could  reasonably 
find,  as  he  did.  that,  assuming  that  the  public  good  was  served  by  the 
printing  and  circulating  • of  the  bulletin,  there  was  excess  beyond  what 
the  public  good  required  in  the  manner,  extent,  or  circumstances  in.  to, 
or  under  which  the  printing  and  circulating  was  done;  (Maolaren,  J.A.. 
dissenting. 

4.  That  evidence  tendered  bv  the  defendant  to  shew  supineness  in  the  police 
authorities  in  dealing  with  prostitution  was  properly  rejected  by  the  trial 
Judge;  but.  per  Maclaren,  J.A.,  that  evidence  as  to  former  complaints 
about  the  theatre  to  which  the  bulletin  referred  was  improperly  rejected. 

5.  That  the  conviction  should  stand,  except  as  to  the  finding  that  the  de- 
fendant “did  sell”. the  bulletin,  of  which  there  was  no  evidence;  Maclaren, 
J.A.,  dissenting,  and  being  of  opinion  that  the  conviction  should  not  stand. 


The  defendant  was  charged  in  the  County  'Court  Judge’s 
Criminal  Court  for  the  County  of  York,  before  Denton,  Jun.Co. 
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C.J.,  for  that  he,  the  defendant,  “knowingly  and  without  law- 
ful justification  or  excuse,  did  sell,  distribute,  and  circulate,” 
and  ‘ ‘ did  have  in  his  possession  for  sale,  distribution,  or  circula- 
tion, certain  obscene  circulars,  tending  to  corrupt  morals,  ’ ’ 
contrary  to  see.  207  of  the  Criminal  Code,  as  amended  by  8 & 9 
Edw.  VII.  ch.  ‘9. 

The  Judge,  after  hearing  the  evidence  and  declining  to  re- 
ceive some  of  that  tendered  on  behalf  of  the  defendant,  found 
the  defendant  “guilty;”  and,  at  the  defendant’s  request,  stated 
a case  for  the  opinion  of  the  Court  of  Appeal  on  the  following 
questions : — * 

1.  Was  the  bulletin  in  question  obscene  printed  matter  tend- 
ing to  corrupt  morals,  within  the  meaning  of  sec.  207,  sub-sec. 
1 (a),  of  the  Code,  having  regard  to  the  form  in  which  it  was 
proved  to  have  been  circulated  by  the  accused? 

2.  Was  there  evidence  upon  which  I could  reasonably  find, 
as  I did  find,  that  the  public  good  was  not  served  by  the  print- 
ing and  circulating  of  the  bulletin  in  question,  assuming  that  the 
occasion  of  the  printing  and  circulating  were  such  as  might  be 
for  the  public  good? 

3.  Was  there  evidence  upon  which  I could  reasonably  find, 
as  I did  find,  that,  assuming  that  the  public  good  was  served  by 
the  printing  and  circulating  of  the  bulletin  in  question,  there 
was  excess  beyond  what  the  public  good  required  in  the  manner, 
extent,  or  circumstances  in,  to,  or  under  which  the  printing  and 
circulating  was  done? 

4.  Was  the  evidence  tendered  by  the  accused  and  rejected  by 
me  improperly  rejected? 

5.  If  question  4 is  answered  in  the  affirmative,  was  any  sub- 
stantial wrong  or  miscarriage  of  justice,  occasioned  at  the  trial 
by  such  rejection? 

6.  Should  the  conviction  stand? 

November  25  and  26,  1912.  The  case  was  heard  by  Garrow, 
Maclaren,  Meredith,  Magee,  and  Hodgins,  JJ.A. 

W.  E.  Raney,  K.C.,  for  the  defendant.  There  was  no  offence 
under  sec.  207  of  the  Criminal  Code,  as  amended  by  8 & 9 
Edw.  VII.  ch.  9,  in  one  clergyman  informing  another  clergyman 
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of  these  conditions.  The  'bulletin  did  not  tend  to  corrupt  pub- 
lic morals:  The  Queen  v.  Hicklin  (1868),  L.R.  3 Q.B.  360;  Bex 
v.  Beaver  (1905),  9 O.L.R.  418.  The  statute  law  of  England 
has  no  reference  to  circulating  such  a document  as  this.  The 
matter  is  governed  by  the  common  law:  Broom ’s  Common  Law, 
10th  ed.  (Odgers),  p.  219.  In  fine,  the  publication  was  justi- 
fiable ; and,  at  all  events,  it  should  be  excused  by  reason  of  the 
publication  having  served  the  public  good,  without  being  in 
excess  of  what  the  public  good  required. 

J.  B.  Cartwright,  K.C.,  for  the  Crown.  There  can  be  no 
doubt  about  the  obscenity  of  the  bulletin,  nor  its  publication. 
There  has  been  no  justification  proved.  It  has  been  rightly 
found  that  the  public  good  was  not  served  by  the  publication : 
Stephen’s  Digest  of  the  Criminal  Law,  6th  ed.,  pp.  133,  134. 
Excess  is  a question  of  fact,  and  has  been  determined:  Arch- 
bold’s Criminal  Pleading,  24th  ed.,  pp.  451,  1314. 

Baney,  in  reply. 

I 

February  26,  1913.  Meredith,  J.A. : — I have  no  manner  of 
doubt  that  the  defendant  was  rightly  convicted. 

It  is  admitted  that  he  prepared,  had  printed,  and  had  in  his 
possession  for  publication,  a thousand  copies  of  the  “ Special 
Bulletin”  in  question,  which,  it  is  also  admitted,  contains  dis- 
gusting details  of  . an  obscene  character — described  in  the  “bul- 
letin” itself  as  a “revolting  report”  and  as  “unprintable.” 
That  these  facts,  primd  facie,  constitute  the  grave  crime  of  which 
the  man  has  been  convicted,  is  obvious,  and,  indeed,  is  also 
admitted. 

But  it  was  urged  that  the  publication  was  (1)  not  without 
lawful  justification;  and  also  that  it  was  (2)  excused  by  reason 
of  the  publication  having  served  the  public  good,  without  being 
in  excess  of  that  which  the  public  good  required. 

The  motive  of  the  man  is  quite  immaterial  on  the  question  of 
guilt  or  innocence ; though,  of  course,  of  much  moment  on  the 
question  of  the  penalty  to  be  paid,  if  guilty. 

Neither  a good  nor  a bad  motive  can  alter  the  character  of 
the  act,  in  such  a case  as  this.  If  unlawful,  a good  motive  will 
not  make  it  lawful,  nor,  if  lawful,  will  a bad  motive  make  it  un- 
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lawful;  good  motive  and  good  character  may  make  some  things 
more,  rather  than  less,  harmful — give  them  weight  when  in- 
herently they  have  less  or  none. 

So,  too,  the  truth  or  falsity  of  the  publication  cannot  change 
the  character  of  the  words  used;  it  can  neither  turn  decent 
words  into  indecent  words,  nor  foul  into  fair. 

Of  lawful  justification  there  is  no  reasonable  pretence.  The 
Criminal  Code,  which  defines  the  crime  of  which  the  defendant 
is  convicted,  deals  with  lawful  justification  expressly  in  many 
instances,  such  as  the  lawful  justification  for  the  acts  of  those 
who  carry  into  execution  the  judgments  of  the  Courts,  or  exe- 
cute lawful  warrants,  reasonable  correction  of  children  by  par- 
ent, person  in  loco  parentis,  schoolmaster,  or  master,  and  so 
forth : see  the  Criminal  -Code,  secs,  16  to  68 ; so,  too,  or  by  an- 
alogy, any  one  whose  lawful  duty  requires  him  to  do  that  which 
otherwise  would  constitute  the  crime  in  question,  is  not  guilty 
because  such  duty  is  such  a lawful  justification.  That  the  de- 
fences ‘ 'lawful  justification”  and  “public  good”  are  two  dif- 
ferent things  is  obvious  upon  the  face  of  the  enactment:  “law- 
ful justification  or  excuse :”  the  Criminal  Code,  sec.  207 ; the  one 
justifies,  the  other  excuses,  the  act. 

So  that,  unless  it  can  be  considered  that  the  publication  of 
the  grossly  obscene  words  in  question  served  the  public  good, 
and  were  not  excessive,  the  conviction  must  stand. 

That  the  publication  of  such  disgusting  details  is  an  invasion 
of  decency  tending  to  degrade  morality  seems  to  me  very  evid- 
ent ; and  the  more  so  because,  if  the  defendant  has  the  right  to 
employ  such  methods,  every  one  else — including  those  he  at- 
tacked— has  an  equal  right  to  do  so;  involving  a deplorable 
state  of  affairs;  against  which  the  waste  paper  basket,  or  the 
fire,  would  not  afford  complete  protection.  No  one  has  any  sort 
of  right  to  offend  another’s  sense  of  decency  and  clean  mind 
by  placing  in  his  hands,  or  bringing  into  his  home,  such  a publi- 
cation. 

We  cannot,  however,  re- try  the  case  here;  we  can  consider 
only  such  questions  of  law  as  have  been  reserved  by  the  trial 
Judge. 

It  is  a question  of  l^w,  or  at  least  a question  for  the  Court, 


XXVIII.] 


ONTARIO  LAW  REPORTS. 


275 


as  distinguished  from,  a question  for  the  jury,  whether  (1)  the 
occasion  of  the  publication  was  such  as  might  be  for  the  public 
good;  and,  if  it  might  and  were,  then  (2)  whether  there  was 
evidence  of  excess — publication  of  obscenity  beyond  what  the 
public  good  required;  the  other  questions  involved  being  ques-. 
tions  for  the  jury,  or  for  the  Judge  exercising  the  functions  of 
a jury,  only. 

The  onus  of  proving  that  the  public  good  was  served  by  the 
publication  of  this  obscene  pamphlet  was  upon  the  accused; 
he  must  excuse  his  obscene  publication. 

His  one  excuse  is,  that  the  interests  of  morality  required  the 
suppression  of  the  play,  or  performance,  the  worst  features  of 
which  were  condensed  and  accentuated  in  the  publication. 

Is  that  really  any  excuse? 

It  is  said  that  by  that  means  public  feeling  might  be  aroused 
and  such  performance  stopped.  But  why  send  the  condensed 
prurient  matter  broadcast  in  a thousand  pamphlets,  with  all  the 
possibilities  of  leakage  beyond  those  to  whom  they  were  to  be 
sent,  why  indeed  put  such  “unprintable”  filth  in  enduring 
print  at  all;  and,  emphatically,  why  when  the  law  provides 
simple  and  direct  methods  of  accomplishing  the  desired  end? 
Why  not  prosecute  the  offenders,  and  give  them  a chance  to  de- 
fend themselves?  Why  not  apply  to  the  proper  persons  to 
withdraw  the  license  of  the  offending  house?  Why  not  confer 
with  the  Chief  of  Police,  or,  if  need  be,  with  the  Police  Commis- 
sioners, or  even  with  higher  officials — in  all  cases  without  con- 
taminating pen  or  tongue  with  the  condensed  disgusting  de- 
tails? To  say  that  that  would  be  ineffectual,  I cannot  believe 
to  be  true.  It  would  be  neither  fair  nor  truthful  to  say  it  with- 
out having  first  tried  and  failed ; and  that  was  not  done.  In- 
deed, as  one  of  the  Judges  here  pointed  out,  the  pamphlet  itself 
bears  evidence  upon  its  face  to  the  contrary ; no  complaint  of 
this  nature  is  made  in  it ; but,  on  the  contrary,  the  only  refer- 
ence to  any  peace  officer  contained  in  it  is  of  a distinctly  com- 
plimentary character. 

But,  even  if  it  could  be  that  a thousand  persons  should  be 
awakened  to  a Knowledge  of  an  obscene  stage  performance, 
surely  there  could  be  no  need  for  disgusting  details;  the  de- 
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fendant’s  contention  that  the  persons  to  whom  the  publication 
was  to  be  sent  could  not  be  aroused  to  a sense  of  their  duty  with- 
out a descent  to  the  obscene  is  very  uncomplimentary  to  them, 
and  is  inconceivable  to  me;  it  needs  much  more  than  the  de- 
fendant’s contention  to  give  me  even  a suspicion  that  such  men 
cannot  be  aroused  to  a sense  of  duty  as  well,  indeed  .much  better, 
by  clean  and  wholesome  words. 

An  ounce  of  ordinary  every-day  legal  methods,  ready  at  the 
hand  of  every  one  willing  to  put  them  in  force,  is  far  more 
effectual  than  a ton  of  hysterics.  If  the  performance  were  as 
bad  as  the  learned  trial  Judge — (behind  the  back  of  the  persons 
implicated,  fairness  compels  me  to  say — declares  it  to  have  been, 
an  ounce  of  ordinary  methods  ought  to  have,  and  doubtless 
would  have,  resulted  in  a speedy  Police  Court  trial  and  a speedy 
conviction  and  imprisonment  of  the  offenders,  the  surest  of 
cures  for  such  offences,  and  the  surest  of  preventives  also; 
all  done  perhaps  almost  without  letting  the  one  hand  know  that 
which  the  other  had  accomplished. 

On  the  other  hand,  the  course  of  conduct  pursued  by  the  de- 
fendant has  resulted  in,  only,  much  delay,  much  loss  of  time 
and  energy,  much  loss  of  money  in  law  costs,  and  his  lawful  and 
just  conviction  of  a serious  offence  against  morality;  and  those 
he  aimed  at — and  others — have  had  much  “advertising”  at  no 
cost;  whilst  the  moral  atmosphere  of  the  locality  has  been  to 
some  extent  permeated  with  this  nauseous  subject,  long  drawn 
out.  It  cannot  be  in  the  real  interests  of  any  one  that  a moun- 
tain should  be  made  of  a molehill  of  indecency,  when  that  mole- 
hill could  and  should  have  been  crushed  under  one  foot. 

The  public  good  would  be  infinitely  better  served  by  calling 
attention  to  the  thousand  to  one  good  places  in  the  community, 
whilst  vigorously,  but  unobtrusively,  stamping  out  the  evil,  by 
lawful  procedure. 

In  my  opinion,  therefore,  this  publication,  in  so  far  as  it  con- 
tained obscene  matter,  could  not  in  any  reasonable  way  be 
deemed  to  have  served  the  public  good;  and,  even  if  it 
could,  there  was  abundant  evidence  to  support  the  finding  of 
the  trial  Judge  that  there  was  excessive  obscenity. 

Those  who  do  not  think,  or  do  not  know  the  circumstances, 
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may,  no  doubt,  deem  it  strange  that  the,,  said  to  be,  well-mean- 
ing man  should  be  convicted,  and  the  ill-acting  players  escape ; 
but  whose  fault  is  that?  Plainly  the  defendant’s.  He  might 
have  had  the  wrong-doers  upon  the  stage  quickly  arraigned  and 
tried,  and,  if  guilty,  fittingly  punished ; but  rather  than  do  that 
he  chose  to  condense  and  emphasise,  and  put  in  print  to  cir- 
culate, the  very  evils  he  might  have  restrained;  he  took  the 
obviously  mistaken  course  of  committing  a crime  himself  rather 
than  the  open  and  regular  method  of  preventing,  by  punish- 
ment, the  crime  of  the  stage  actors,  if,  after  a fair  trial,  with 
every  reasonable  opportunity  of  defending  themselves,  they 
were  found  guilty. 

Whatever  his  intention  may  have  been,  his  act  was  a crime; 
and,  being  duly  prosecuted  and  convicted,  after  being  given 
every  opportunity  to  defend  himself,  he  must  take  the  conse- 
quences; and  let  others  take  their  punishment,  but  only  when 
likewise  prosecuted  and  convicted. 

That  the  arm  of  the  law  is  long  and  strong  enough  to  deal 
effectually  with  immoral  theatrical  performances,  the  following 
provisions  of  the  Criminal  Code  shew : — 

“208.  Every  person  who,  being  the  lessee,  agent  or  person  in 
charge  or  manager  of  a theatre,  presents  or  gives  or  allows  to 
be  presented  or  given  therein  any  immoral,  indecent  or  ob- 
scene play,  opera,  concert,  acrobatic,  variety,  or  vaudeville  per- 
formance, or  other  entertainment  or  representation,  is  guilty 
of  an  offence  punishable  on  indictment  or  on  summary  con- 
viction, and  liable,  if  convicted  upon  indictment,  to  one  year’s 
imprisonment  with  or  without  hard  labour,  or  to  a fine  of  five 
hundred  dollars,  or  to  both,  and,  on  summary  conviction,  to 
six  months’  imprisonment,  or  to  a fine  of  fifty  dollars,  or  to 
both. 

“2.  Every  person  who  takes  part  or  appears  as  an  actor, 
performer,  or  assistant  in  any  capacity,  in  any  such  immoral, 
indecent  or  obscene  play,  opera,  concert  performance,  or  other 
entertainment  or  representation,  is  guilty  of  an  offence  and 
liable,  on  summary  conviction,  to  three  months’  imprisonment, 
or  to  a fine  not  exceeding  twenty  dollars,  or  to  both. 

“3.  Every  person  who  so  takes  part  or  appears  in  an  inde- 
cent costume  is  guilty  of  an  offence  and  liable,  on  summary  con- 
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viction,  to  six  months’  imprisonment,  or  to  a fine  of  fifty  dol- 
lars, or  to  both.  ’ ’ 

And  the  doors  of  the  Courts  are  always  wide  open  to  every 
reasonable  prosecution ; a prosecution  which  may  be  instituted 

any  one  having  reasonable  grounds  for  laying  an  informa- 
tion. 

The  first  three  and  the  sixth  questions,  reserved  by  the  trial 
Judge,  should  be  answered  in  the  affirmative ; the  fourth  in  the 
negative ; the  fifth  is,  consequently,  immaterial. 

G-arrow,  J.A. : — I agree. 

Magee,  J.A. Some  of  the  contents  of  the  bulletin  in  ques- 
tion being  admittedly  obscene,  the  answers  to  the  questions  re- 
served should,  in  my  Opinion,  be  as  follows: — 1 

1.  Inasmuch  as  sec.  207  makes  the  distribution  or  circula- 
tion of  an  obscene  book  or  circular  an  indictable  offence  only 
when  it  is  done  without  justification  or  excuse,  and  as,  in  order 
to  find  the  accused  “ guilty,  ” the  trial  Judge  must  have  found 
that  it  was  done  without  justification  or  excuse,  and  as  no  ques- 
tion as  to  justification  or  excuse  is  submitted  to  this  'Court,  this 
question  can  only  be  answered  in  the  affirmative. 

2.  This  question  is  one  of  fact  and  not  of  law.  Under  sec. 
207,  the  onus  is  on  the  defendant  to  prove  that  his  act  was  for 
the  public  good.  The  only  question  of  law  would  be  whether 
there  was  any  evidence  that  it  was  for  the  public  good,  not 
whether  there  was  evidence  to  the  contrary. 

3.  Inasmuch  as  there  was  proof  of  the  delivery  of  one  of  the 
printed  circulars  to  one  person,  as  to  whom,  in  the  absence  of 
evidence  of  the  defendant’s  reasons  for  delivery  of  such  copy, 
the  trial  Judge  could  reasonably  find  that  the  delivery  to  him 
could  not  be  expected  to  be  for  the  -public  good,  this  question 
should,  as  to  the  circulating  and  distributing,  be  answered  in 
the  affirmative. 

4 and  5.  Evidence  tendered  on  behalf  of  the  defendant, 
referred  to  in  the  statement  of  the  case,  was  properly  rejected. 

6.  The  conviction,  in  so  far  as  relates  to  selling  or  having 
in  possession  for  sale,  should  not  stand,  as  there  was  no  evidence 
to  support  it.  In  so  far  as  relates  to  distribution,  or  circula- 
tion, or  having  in  possession  therefor,  the  question  is  a mixed 
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one  of  law  and  fact.  In  so  far  as  it  is  a question  of  law,  in  O.  A. 

view  of  the  answer  to  the  third  question,  I would  answer  in  the  1913 

affirmative.  ‘RjEX 

v. 

Hodgins,  J.A. : — The  defendant,  by  his  counsel  at  the  trial,  St.  Claib. 
and  again  before  us,  admitted  that  the  pamphlet  printed  and  Hodgins,  j.a. 
published  by  him  was  obscene. 

At  the  trial  his  counsel  said  to  His  Honour  Judge  Denton : 

“I  say  to  you  frankly  that  this  is  necessarily  an  dbscene,  in- 
decent, and  immoral  paper,  because  it  describes  an  obscene,  in- 
decent, and  immoral  thing.” 

And  later  His  Honour  said:  “Your  contention  is  that  this 
show  was  an  obscene  one.” 

Mr.  Raney:  “Certainly.” 

His  Honour:  “And  your  description  of  it  is  an  act  of  inde- 
cency?” 

Mr.  Raney:  “Yes.” 

His  Honour : “ So  your  defence  rests  upon  this  sub-section.  ’ ’ 

Mr.  Raney:  “'Certainly.  If  we  had  not  gone  to  this  theatre 
and  published  this  description  for  the  benefit  of  people  who 
could  not  get  there  and  pander  to  their  salacious  instincts” — 

His  Honour:  “This  case  turns  on  the  question  whether 
you  are  able  to  prove  that  the  public  good  was  served  by  the 
publication  of  these  matters?” 

Mr.  Raney:  “Certainly.” 

In  his  judgment  his  Honour  Judge  Denton  says:  “No  one 
who  reads  this  pamphlet  can  reasonably  hold  any  other  opin- 
ion as  to  its  obscenity.” 

The  sub-section  referred  to  is  found  in  the  'Criminal  Code, 
sec.  207.  The  section  provides,  so  far  as  is  applicable  to  this 
case,  for  the  imposition  of  a penalty  on  any  person  who  £ ‘ know- 
ingly, without  lawful  justification  or  excuse  . . . distri- 

butes or  circulates,  or  causes  to  be  distributed  or  circulated,  or 
has  in  his  possession  for  . . . distribution  or  circulation 

. . . any  obscene  book  or  other  printed  . . . matter  or 
any  . . . other  object  tending  to  corrupt  morals.”  Then 
follows  the  sub-section  on  which  reliance  is  placed,  as  follows  : 

2.  “No  one  shall  be  convicted  of  any  offence  in  this  section 
mentioned  if  he  proves  that*  the  public  good  was  served  by  the 
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acts  alleged  to  have  been  done,  and  that  there  was  no  excess  in 
the  acts  alleged  beyond  what  the  public  good  required.’’ 

It  is,  by  sub-sec.  3,  made  a question  for  the  'Court  or  Judge 
whether  the  occasion  of  such  publishing  (assuming  that  “pub- 
lishing” includes  distribution  or  circulation)  is  such  as  might 
be  for  the  public  good,  and  whether  there  is  evidence  of  excess 
beyond  what  the  public  good  required  in  the  manner,  extent,  or 
circumstances  in,  to,  or  under  which  the  publishing  is  made ; but 
it  is  to  be  a question  for  the  jury  whether  there  is  or  is  not 
such  excess.  By  sub-sec.  4,  evidence  of  motive  is  irrelevant. 

[The  learned  Judge  then  set  out  the  questions  reserved  by 
the  learned  County  Court  Judge  for  the  'Court  of  Appeal.] 

In  dealing  with  these  questions,  this  Court  is  relieved  by 
the  admissions  of  counsel,  and  indeed  by  the  judgment,  from 
the  necessity  of  considering  whether  the  pamphlet  in  question 
was  obscene.  No  defence  was  offered  save  that,  by  the  acts 
alleged,  the  public  good  was  served,  and  that  there  was  no  excess 
beyond  what  the  public  good  required. 

In  order  to  raise  this  defence  the  Judge  has  first  to  rule  that 
the  occasion  of  the  publishing,  etc.,  is  such  as  might  be  for  the 
public  good.  The  word  “publish”  is  not  used  in  sub-sec.  (a). 
If  “publishing”  does  not  mean  and  include  distribution  and 
circulation  (c/.  sec.  318),  then  sub-secs.  3 and  4 do  not  apply  to 
this  case.  But  the  procedure  would  be  the  same,  in  my  opinion, 
without  these  sub-sections,  in  case  the  accused,  under  sec.  207, 
desired  to  take  advantage  of  sub-sec.  2.  The  Judge  did  so  rule 
in  effect.  It  is  necessary  to  consider  what  led  to  that  ruling, 
in  order  to  determine  some  of  the  questions  submitted. 

The  acts  proved  were:  (1)  the  drawing  up  of  a report  of 
the  performance  at  the  Star  Theatre  during  the  week  of  the  26th 
February,  19'li2 ; (2)  reading  it  at  a general  meeting  of  the  asso- 
ciation or  vigilance  committee,  at  which  there  were  present  a 
considerable  number  of  men  and  women;  (3)  incorporating  it  in 
the  bulletin;  (4)  printing  copies  of  the  bulletin  to  the  number  of 
1,000;  (5)  handing  or  sending  copies — as  found  by  the  learned 
trial  Judge — to  four  persons,  none  of  whom  were  clergymen,  and 
only  one  of  whom  was  associated  with  iSt.  Clair  in  his  work. 

The  learned  County  Court  Judge,  however,  admitted  evi- 
dence of  St.  Clair’s  motives  or  intention  as  to  circulation,  and, 
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to  a certain  extent,  the  views  of  various  clergymen  and  others 
as  to  whether  the  public  good  would  have  been  served  by  the 
carrying  out  of  this  intention.  The  right  to  give  this  evidence 
is  doubtful,  in  view  of  sec.  207,  sub-sec.  2,  and,  if  applicable, 
sub-sec.  4;  but  I propose  to  consider  the  case  as  if  that  evi- 
dence was  properly  received. 

There  was  also  tendered  evidence  dealing  with  the  alleged 
supineness  of  the  police  authorities  in  dealing  with  prostitution, 
which  the  learned  trial  Judge  rejected,  and  properly,  in  my 
opinion;  while  he  admitted  evidence  as  to  complaints  on  other 
occasions  of  performances  at  the  Star  Theatre,  both  before  and 
after  the  week  of  the  performance  which  gave  rise  to  the  bulletin 
in  question. 

The  objectionable  performance  took  place  on  the  26th  Feb- 
ruary, 1912,  and  performances  continued  during  the  week  in 
a more  or  less  objectionable  form.  The  bulletin  describing  them 
is  dated  the  1st  May,  1912,  or  two  months  later.  I have  studied 
the  evidence  with  care  to  see  what  is  proved  to  have  occurred  in 
the  interval.  This  appears  to  be  limited  to  a performance  on 
the  19'th  March,  1912,  some  complaint  made  to  the  police  depart- 
ment as  to  it,  and  later  a letter  written  on  the  12th  April, 
1912,  by  Staff  Inspector  Kennedy  to  St.  'Clair,  thanking  him 
for  his  assistance  in  matters  connected  with  his  department, 
but  not  referring  to  theatres. 

In  detail,  what  happened  during  the  week  of  the  26th  Feb- 
ruary, 1912,  is  as  follows.  'St.  Clair  saw  the  performance  on 
Monday  the  '26th  February,  1912,  on  which  date  P.  C.  Thomp- 
son attended,  and  ordered  some  things  to  be  cut  out.  Then 
Dr.  Shearer,  after  receiving  a report  from  St.  Clair  on  Tuesday 
the  27th  February,  1912,  telephoned  Staff  Inspector  Kennedy 
and  asked  him  to  visit  the  theatre  that  night.  He  did  so  and 
so  did  Dr.  Shearer.  The  latter  then  telephoned  to  Staff  In- 
spector Kennedy  again  and  told  him  what  he  thought  of  the 
play.  The  Staff  Inspector  expressed  himself  as  fearful  that  it 
might  not  be  possible  to  bring  it  within  the  prohibition  of  the 
Criminal  Code,  and  said  that  he  had  cut  out  a number  of  things 
that  evidently  had  not  been  cut  out  by  the  member  of  his  staff 
who  had  censored  it  the  day  before,  i.e.,  P.  C.  Thompson. 

On  Wednesday  the  28th  February,  1912,  the  Rev.  Donald 
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McGregor  went  to  see  the  performance,  at  Dr.  'Shearer’s  re- 
quest. On  the  same  day  Staff  Inspector  Kennedy  sent  P„  C. 
Bloodworth,  who  reported  that  nothing  had  been  introduced 
which  had  been  cut  out. 

On  Thursday  the  1st  March,  1912 — to  quote  from  the  cir- 
cular— 'St.  'Clair  went  “and  found  the  show  fairly  mild,  twelve 
cuts  in  all  having  been  made  since  the  Monday  performance.” 

On  Friday  the  2nd  March,  1912,  Mr.  Lynn,  aged  twenty-one 
— called  for  the  defence— who  had  been  going  to  the  theatre 
for  two  years,  saw  the  play ; and  he  verified  generally  the  state- 
ments in  the  circular;  but  as  to  one  dance,  and  probably  the 
worst  described  in  the  circular,  he  cannot  say  that  it  looked  to 
him  improper. 

On  Saturday  night,  Thomas  Morrow,  aged  twenty-two,  who 
had  attended  the  Star  performances  fifteen  times  in  fourteen 
months  and  had  never  seen  a decent  show  there,  went  to  the  Star 
theatre.  He  verifies  the  statements  in  the  circular.  William 
Marlatte,  a member  of  the  vigilance  committee,  accompanied 
St.  Clair  to  this  same  evening  performance.  He  also  verifies 
the  statements  in  the  circular  ; making,  however,  somewhat  the 
same  qualifications  as  Lynn  and  on  the  same  point. 

From  the  evidence  given  by  those  mentioned  above,  it  would 
appear  to  me  that  St,  Clair  had  sufficient  evidence  to  justify 
a conviction  if  he  had  laid  an  information,  or,  at  all  events,  had 
enough  material  to  warrant  him  in  laying  the  matter  before  the 
Police  Commissioners.  I do  not  find  that  either  step  was  taken ; 
and  no  evidence  is  given  that  any  further  communication  was 
had  by  him  with  the  police  on  the  subject.  Dr.  Shearer,  as  well 
as  Dr.  Moore,  however,  made  representations  in  reference  to  a 
performance  which  appeared  on  the  19th  March,  1912.  So  that 
the  police  department  cannot  claim  that  they  had  not  sufficient 
knowledge  of  the  subsequent  conditions ; but  there  is  nothing  to 
connect  the  accused  with  this  later  complaint,  unless  it  can  be 
attributed  to  his  activity  on  the  subject  a few  weeks  previously. 

The  evidence  convinced  the  learned  County  Court  Judge 
that  the  play  was  indecent,  obscene,  and  immoral;  and  I think 
no  other  conclusion  was  possible. 

Under  the  circumstances  which  I have  given  in  detail  above, 
I think  that  he  was  bound  to  rule  in  favour  of  the  accused  on 
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the  question  as  to  whether  an  occasion  had  arisen  on  which  the 
public  good  might  be  served.  I think  it  is  clear  that  such  an 
occasion  had  arisen,  either  because  the  police  censors  had  grown 
indifferent  or  lax,  or  because  the  activity  shewn  in  having  the 
play  visited  so  often  by  those  interested  in  the  suppression  of 
vice  was  being  nullified  iby  inaction.  That  inaction  by  the  police 
department  might  have  been  grounded,  as  they  say,  in  a belief 
that  they  would  find  it  difficult  to  secure  a conviction  under 
the  Criminal  'Code,  or  upon  the  fact  that  they  regarded  their 
own  method  of  dealing  with  the  matter — i.e.,  censoring — as  be- 
ing the  best. 

But,  however,  that  may  be,  the  situation  or  occasion  was,  I 
think,  such  that  a private  citizen  was  justified  in  taking  some 
action  other  than  waiting  for  the  police.  Such  action  might 
consist  in  laying  a criminal  information  himself,  and  thus  forc- 
ing the  theatre  licensee  or  the  performers  into  court;  or  appeal- 
ing directly  to  the  Police  Commissioners ; or,  failing  that,  ap- 
pealing to  the  public  through  the  press  or  otherwise. 

This  brings  me,  then,  to  the  consideration  of  the  question 
whether  “ the  public  good  was  served  by  the  acts  alleged  to  have 
been  done;”  the  onus  of  proof  of  which  is  laid  on  the  accused. 
It  will  be  observed  that  the  question  is  strictly  limited  to  the 
acts  done,  and  that  it  is  not  made  sufficient  that  the  motive 
of  the  accused  in  doing  them  was  prompted  by  a desire  for  the 
public  good  (sub-sec.  2 of  sec.  207). 

Counsel  for  the  accused,  assuming  that  his  client  was  justi- 
fied in  using  the  occasion,  thus  puts  his  position:  “I  am  going 
to  shew  that  . . . the  relationship  of  the  police  department 

to  that  theatre  (the  Star)  was  such  as  made  it  absolutely  im- 
possible for  this  defendant,  if  he  were  to  do  any  thing  along  the 
lines  of  suppressing  such  conditions  in  the  Star  Theatre,  to  do 
otherwise  than  to  appeal  from  the  police  department  of  Toronto 
to  the  public  of  Toronto.”  And  again:  “If  they”  (i.e.,  the 
police  department)  “had  paid  attention  to  the  representations 
made  to  them  )by  St.  Clair  weeks  before  this  publication,  there 
would  have  been  no  occasion  for  the  publication,  and  we  should 
have  difficulty  in  making  it  good.” 

From  this  it  appears  that  the  police  department,  of  which 
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'Staff  Inspector  Kennedy  was  the  head,  were  accused  of  doing 
nothing  to  suppress  conditions  in  the  Star  Theatre,  and  of 
ignoring  representations  made  to  them  hy  St.  Clair  weeks  before 
the  bulletin  was  printed;  and  that,  therefore,  an  appeal  was  to 
be  made,  and  had  to  be  made,  directly  to  the  public. 

The  acts  done  were,  therefore,  naturally  referable  to  this 
line  of  defence. 

No  one  can  be  convicted  under  the  section  in  question  unless 
“without  lawful  justification  or  excuse”  he  does  the  act  for 
which  the  prosecution  is  brought.  The  duty  of  shewing  the  ab- 
sence of  this  justification  or  excuse  is  on  the  Crown;  while  the 
onus  of  proving  that  the  public  good  was  served  is  thrown  on 
the  accused. 

Now,  as  lawful  justification  or  excuse  must  exist  in  fact,  and 
not  in  mere  belief — see  Lyons  & Sons  v.  Wilkins,  [1896]  1 Ch. 
811;  Bead  v.  Friendly  Society  of  Operative  Stonemasons,  [1902] 
2 K.B.  88,  732;  Glamorgan  Coal  Co.  v.  South  Wales  Miners’ 
Federation,  [1903]  1 K.B.  118,  [1903]  2 K.B.  545 — so  the  pub- 
lic good  must  be  actually  served,  and  an  intention  so  to  serve  it 
is  not  sufficient. 

The  same  test,  therefore,  may  be  applied  in  determining 
whether  a lawful  justification  or  excuse  existed  in  fact,  or 
whether  the  public  good  was  in  fact  served. 

I have  taken  it  for  granted  that  something  might  and  should 
have  been  done,  and  have  indicated  three  courses  which  were 
open.  It  is  what  was  actually  done  that  was  objected  to. 

It  is  to  be  remembered  that  this  bulletin  is  admittedly  ob- 
scene. The  bulletin  is  worse  than  that  admission  indicates.  It 
contains  obscenity  that  not  only  oversteps  the  law  but  goes 
beyond  the  performance  it  describes.  Where  the  latter  was  sug- 
gestive, the  bulletin  is  literal  and  descriptive,  and  there  is  no 
escape  from  its  bald  recital  of  vice.  To  justify  putting  it  forth, 
it  must  surely  be  shewn  that  it  was  either  impossible  or  abso- 
lutely impracticable  to  take  any  other  reasonable  steps.  Such 
steps  would  naturally  be  those  I have  indicated.  Is  it  to  be 
taken  for  granted  that,  if  tried,,  all  these  efforts  would  have 
failed  ? None  of  them  were  made ; and  yet  it  is  urged  that  cir- 
cumstances necessitated  an  appeal  to  the  public  only  in  the 
method  adopted. 
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In  this  I cannot  agree.  Common  sense  as  well  as  zeal  must 
be  used  if  public  sentiment  is  to  be  attracted  and  held.  What 
makes  this  the  more  apparent  is  the  fact  that  the  circumstances 
at  that  juncture,  as  it  seems  to  me,  were  such  as  neither  re- 
quired nor  justified  the  issuing  of  a literal  “word  picture”  of 
a vicious  play  as  the  first  shot  in  the  campaign. 

Apparently,  during  the  very  weeks  succeeding  the  initial  per- 
formance, the  friendliest  relations  existed  between  St.  Clair 
and  Staff  Inspector  Kennedy,  the  head  of  the  department  which 
is  now  described  as  inefficient  and  inactive. 

In  the  middle  of  April,  1912,  albout  four  weeks  after  the 
February  performance,  and  about  the  same  time  before  the 
printing  of  the  bulletin,  a letter  had  been  received  by  the 
accused  from  Staff  Inspector  Kennedy  thanking  him  for  his 
assistance  and  co-operation  in  the  work  of  the  police  department. 

St.  Clair’s  counsel,  in  the  early  part  of  the  trial,  said:  “So 
far  as  Inspector  Kennedy  is  concerned,  I don’t  want  him  to 
understand  that  anything  I am  saying  in  this  case  has  any  per- 
sonal application  to  him  at  all.  He  is  carrying  out  the  instruc- 
tions of  his  superiors,  and  I believe  him  to  be  a very  excellent 
and  conscientious  officer ; and  he  is  carrying  on  the  system  to  the 
best  of  his  ability,  I believe.  ’ ’ 

The  circular  itself,  dated  the  1st  May,  1912 — and,  therefore, 
speaking  two  months  after  the  performance  in  question — says: 
“During  the  past  nine  months  this  organisation  has  gathered 
evidence  and  complained  against  a number  of  persons  for  main- 
taining houses  of  ill-fame.  Of  this  number  sixty-one  have  been 
closed.  The  vigilance  association  workers  have  had  the  active 
assistance  of  Staff  Inspector  Kennedy  and  his  department,  for 
which  we  are  very  thankful.  ’ ’ 

Dr.  Shearer,  in  giving  his  evidence,  answers  thus : — 

“Q.  You  know  Mr.  Kennedy;  how  well?  A.  I know  him  very 
well.  I have  come  in  contact  with  him  a great  deal. 

“Q.  Your  work  and  his  also  run  in  parallel  lines?  A.  Yes. 

“Q.  And  I suppose  you  don’t  always  see  eye  to  eye;  but  you 
give  him  credit  for  a desire  to  promote  the  general  welfare  ? A. 
I have  a very  high  estimate  of  Mr.  Kennedy  as  a man  and 
officer.  ’ ’ 
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It  is  obvious  that,  if  Staff  Inspector  Kennedy  was  an  able 
and  conscientious  officer  and  deserving  of  the  high  opinion  of 
Dr.  'Shearer,  it  would  have  been  impossible  for  the  Judge  to 
have  blamed  either  the  department  of  which  he  was  the  head  or 
the  Police  Commissioners,  to  whom  he  was  bound  to  report,  ex- 
cept upon  the  clearest  evidence  that  he  was  not  being  obeyed  in 
his  own  department,  or  that  the  Police  Commissioners,  with 
his  reports  before  them,  were  overruling  him  and  refusing  to  act 
in  accordance  with  his  ideas.  No  such  evidence  was  given. 

The  foregoing  leaves  no  doubt  in  my  mind  that  no  crisis  had 
arisen  on  or  before  the  1st  May,  1912,  owing  to  a new  and 
unfriendly  attitude  of  the  police  department,  but  rather  the  re- 
verse, and  that  nothing  had  so  precipitated  matters  as  to  compel 
the  accused  to  adopt  the  method  he  did,  without  first  attempt- 
ing to  influence  or  arouse  the  Police  Commission  or  to  put  in 
force  such  lawful  means  as  would  have  awakened  the  public  con- 
science, before  he  printed  such  a document  as  he  did. 

This  is  not  the  case  of  a sudden  ebullition  of  profanity  caused 
by  some  exasperating  occurrence,  but  rather  a deliberate  deci- 
sion to  break  the  law  in  a striking  and  objectionable  form. 

These  considerations,  and  the  situation  in  which  they  leave 
the  matter,  coupled  with  the  absence  of  any  testimony  from  St. 
Clair  himself,  lend  an  appearance  of  unreality  to  the  defence. 
If  St.  Clair  feels  as  strongly  as  his  counsel  expressed  himself, 
it  would  seem  natural  that  he  would,  when  asking  the  Court  to 
justify  his  action,  put  the  'Court  in  possession  of  everything  that 
had  transpired  to  influence  him  to  overstep  the  law. 

No  one  can  read  the  evidence  in  this  case  without  being 
shocked  by  the  presence  of  such  so-called  plays  in  our  midst. 
They  come  and  go,  and  do  an  immense  amount  of  harm  to  those 
who  see  them.  But  there  is,  to  my  mind,  a depth  below  that, 
namely,  the  reproduction  either  by  picture  or  literature  of  not 
only  what  is  said  or  done  at  these  performances,  but  what  is  sug- 
gested by  them. 

I am  unable,  therefore,  to  differ  with  the  learned  County 
Court  Judge  in  his  finding  that,  while  the  occasion  was  one  on 
which  the  public  good  might  be  served,  the  method  adopted  of 
printing  and  circulating  this  bulletin  did  not  so  serve  it. 
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I should  Lave  been  better  pleased  if  evidence,  readily  avail- 
able, had  been  offered,  which  could  have  cleared  up  effectually 
the  question  whether  the  policy  of  the  Police  Commissioners  was 
so  deliberate  and  unalterable  that  no  appeal  would  have  caused 
them  to  act  upon  the  evidence  then  collected.  Such  adherence  to 
their  opinion  could  only  have  been  justified  by  a belief  that  the 
criminal  law  was  so  defective  that  a prosecution  could  not  be 
successful,  even  in  such  a vile  case  as  the  one  criticised  in  the 
bulletin.  And,  if  that  were  so,  it  would  at  once  have  forced 
to  the  front  the  question  of  their  ability  or  their  willingness 
to  cancel  the  license  of  a theatre  where  such  performances  were 
of  common  occurrence. 

As  this  course  was  not  adopted,  but  one  so  extremely  objec- 
tionable was  taken,  it  seems  naturally  to  follow  from  the  fore- 
going that  the  question  of  whether  or  not  there  was  excess  beyond 
what  the  public  good  required  must  be  resolved  against  the  ac- 
cused. The  opinion  of  the  learned  County  Court  Judge  on.  that 
point  is  amply  justifiepl.  The  bulletin  itself  goes  far  beyond 
the  law;  and  in  its  language  and  make-up,  the  use  of -capital 
letters  to  emphasise  the  obscene  inferences  from  suggestive  re- 
marks, and  its  descriptions  of  the  incidents  of  the  night,  it  is 
most  objectionable.  I quote  extracts  from  the  evidence  of  some 
of  the  witnesses  upon  the  question  of  the  language  in  which 
parts  of  the  bulletin  are  expressed. 

Robert  Rogers,  editor  of  “Jack  Canuck,”  was  called  by  the 
Crown.  The  accused  had  specially  sent  him  a circular.  He 
says:  “I  am  not  in  sympathy  with  the  publication  of  the  letter 
which  was  shewn  to  me.  It  shewed  very  bad  judgment  on  his 
part.”  Mr.  Raney:  “You  mean  the  bulletin?”  A.  “Yes.” 

The  Rev.  Mr.  McGregor  (in  answer  to  a question  containing 
a quotation  from  the  bulletin)  : “I  would  not  use  that  langu- 
age. ” A.  “No,  as  I saw  it  on  Wednesday  afternoon,  I would 
not  use  that  language.  ’ ’ 

The  Rev.  Dr.  Shearer  (as  to  a dance)  : Q.  “And  as  mentioned 
in  that  circular?”  A.  “Well,  I don’t  know  that  I would  have 
used  that  phrase  for  describing  it.”  Again  (as  to  an  incident 
described  in  the  bulletin)  : Q.  “You  wouldn’t  use  the  descrip- 

tion St.  Clair  used?”  A.  “No.” 
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The  Rev.  J.  Bennett  Anderson:  Q.  “But  why  use  language 
like  this?”  A.  “I  don’t  defend  that  language.” 

The  Rev.  Mr.  Moore : Q.  “Would  you  send  that  (the  bulletin) 
to  the  lady  school  teachers  of  our  city?”  A.  “Personally,  I 
wouldn’t  write  it  that  way.”  Again  (in  reference  to  a quota- 
tion from  the  bulletin)  : A.  “Not  in  that  language.  If  it  fell 
to  my  lot  to  send  it  out,  I would  describe  it  without  using  that 
language.  ’ ’ 

I do  not  suggest  that  these  extracts  do  more  than  indicate 
some  difference  between  those  who  approve  the  circular  alto- 
gether and  those  who,  while  sympathising,  think  it  went  too  far. 
I have  expressed  my  own  personal  opinion  as  to  the  contents  of 
the  bulletin ; and  it  is  some  satisfaction  to  find  that  those  clergy- 
men who  are  identified  with  movements  to  stamp  out  vice  in  this 
city  agree  with  me  to  the  extent  I have  pointed  out. 

In  regard  to  circulation,  too,  there  was  evidence  that,  while 
St.  Clair  said  it  was  to  be  restricted  to  clergymen,  or  chiefly 
to  clergymen,  it  had  been  sent  to  others ; and  the  J udge  so  finds. 

Dealing  with  the  legal  aspect  of  the  questions  submitted  by 
the  learned  iCounty  Court  (Judge,  they  assume  that  it  was  proved 
that  what  the  accused  did,  he  did  knowingly  and  without  law- 
ful justification  or  excuse,  because  nothing  in  the  reserved  case, 
as  stated,  raises  the  question  of  lawful  justification  or  lawful  ex- 
cuse. But,  as  I have  indicated,  I think  that  the  answers  to  ques- 
tions 3 and  4 must  cover  the  same  ground,  and  that,  while  in  law 
the  onus  is  different,  it  would  not  be  possible  in  fact  to  answer 
those  questions  in  the  affirmative  without  at  the  same  time  nega- 
tiving lawful  justification  or  excuse. 

Blackburn,  J.,  in  The  Queen  v.  Hicklin  (1868),  L.R.  3 Q.B. 
360,  at  p.  375,  says:  “If  he  does  an  act  which  is  illegal,  it  does 
not  make  it  legal  that  he  did  it  with  some  other  object.  That  is 
not  a legal  excuse,  unless  the  object  was  such  as  under  the 
circumstances  rendered  the  particular  act  lawful.” 

I should  be  disposed  to  think  that  the  words  ‘ ‘ tending  to  cor-  ‘ 
rupt  morals”  apply  to  everything  which  precedes  them  in  sub- 
sec. (a).  See  Rex  v.  Beaver,  8 Can.  Crim.  Cas.  415,  at  p.  422,  9 
O.L.R.  418,  at  p.  424;  Rex  v.  Britnell  (1912),  20  Can.  Crim.  Cas. 
85,  at  p.  93,  26  O.L.R.  136,  at  p.  143.  'In  The  King  v.  Macdougall 
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(1909),  15  Can.  Crim.  Cas.  466,  at  pp.  476,  480,  they  are  so  ap- 
plied. 

In  the  cases  of  The  Queen  v.  Hicklin,  L.R.  3 Q.B.  360  (see 
pp.  370,  375),  and  Steele  v.  Brannan  (1872),  L.R.  7 C.P.  261 
(see  pp.  266,  270),  tending  to  corrupt  morals  is  made  the  test  of 
obscenity. 

As  to  the  second  and  third  questions,  it  is  interesting  to  note 
the  opinions  of  the  learned  Judges  who  decided  the  Hicklin  and 
Steele  v.  Brannan  cases;  as  in  them  the  idea  was  not  to  circulate 
obscene  matter  as  such,  but  honestly  and  bond  fide  to  expose  the 
errors  and  practices  of  the  Roman  Catholic  Church,  in  the  matter 
of  confession. 

In  the  former,  Cockburn,  C.J.,  says,  at  p.  370:  “T  think  that 
if  there  be  an  infraction  of  the  law  the  intention  to  break  the  law 
must  be  inferred,  and  the  criminal  character  of  the  publica- 
tion is  not  affected  or  qualified  by  there  being  some  ulterior  ob- 
ject in  view  (which  is  the  immediate  and  primary  object  of  the 
parties)  of  a different  and  of  an  honest  character.”  And 
further,  at  p.  371:  “I  take  it  therefore,  that,  apart  from  the 
ulterior  object  which  the  publisher  of  this  work  had  in  view, 
the  work  itself  is,  in  every  sense  of  the  term,  an  obscene  pub- 
lication, and  that,  consequently,  as  the  law  of  England  does 
not  allow  of  any  obscene  publication,  such  publication  is  in- 
dictable. . . . The  question  then  presents  itself  in  this 

simple  form : May  you  commit  an  offence  against  the  law  in 
order  that  thereby  you  may  effect  some  ulterior  object  which 
you  have  in  view,  which  may  be  an  honest  and  even  a laudable 
one?  My  answer  is,  emphatically,  no.”  At  p.  372  he  asserts 
that  “the  old  sound  and  honest  maxim,  that  you  shall  not  do 
evil  that  good  may  come,  is  applicable  in  law  as  well  as  in 
morals.  ’ ’ 

In  Steele  v.  Brannan,  Bovill,  C.J.,  says,  at  p.  267 : “ There  is 
no  doubt  that  all  matters  of  importance  to  society  may  be  made 
the  subject  of  full  and  free  discussion,  but  while  the  liberty  of 
such  discussion  is  preserved,  it  must  not  be  allowed  to  run  into 
obscenity  and  to  be  conducted  in  a manner  which  tends  to  the 
corruption  of  public  morals,”  Keating,  J.,  at  p.  270,  adds  a 
few  words  most  applicable  to  the  present  case:  “It  would  be 
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strange  indeed  that  in  order  to  prevent  the  pollution  of  the 
public  morals  the  law  should  allow  pollution  to  be  circulated.  ’ * 

I do  not  find  in  either  of  these  cases  any  limitation  which 
would  narrow  down  the  offence  to  circulation  among  those  out- 
side any  special  class  of  persons.  Cockburn,  C.J.,  in  the  Hick- 
lin  case,  states  the  test  of  obscenity  to  be  whether  its  tendency 
is  to  corrupt  those  whose  minds  are  open  to  such  immoral  influ- 
ences and  into  whose  hands  a publication  of  the  sort  there 
dealt  with  may  fall;  and  he  suggests  young  people  of  either 
sex  “or  even  persons  of  more  advanced  years ; ’ ’ and  Black- 
burn, J.,  speaks  of  it  falling  into  the  hands  of  “school  boys 
and  every  one  else.  ’ ’ 

It  is  quite  true  that  in  both  these  cases  there  was  public  sale 
and  circulation ; but  it  is  because  the  natural  effect  of  such  sale 
and  circulation  is  that  the  publication  might  fall  into  the  hands 
of  more  than  those  who  bought  it  or  those  for  whom  it  was 
primarily  intended,  “the  unwary,”  that  its  effect  is  to  corrupt 
public  morals.  Here,  although  there  was  no  sale,  there  was 
circulation  or  distribution — and  the  results  would  be  the  same. 

As  to  the  fourth  question,  I have  already  indicated  that  no 
evidence  dealing  with  the  Star  Theatre  performances  before  or 
after  the  i2'6th  February,  1912,  or  complaints  thereabout,  was 
rejected. 

Coming  to  the  formal  questions  submitted,  I think  the  pro- 
per answers  to  make  to  them  are  the  following: — • 

1.  The  bulletin  in  question  was  obscene  printed  matter,  tend- 
ing to  corrupt  morals,  within  the  meaning  of  the  Criminal 
Code,  having  regard  to  its  form  and  the  manner  of  its  circu- 
lation. 

2.  Yes. 

3.  Yes. 

4.  No. 

5.  Unnecessary  to  answer. 

6.  Yes,  except  as  to  sale,  as  to  which  no  evidence  was  given, 
and  as  to  which  the  conviction  should  be  amended. 

In  concluding  my  judgment,  I again  express  my  regret  that, 
owing  to  the  method  adopted,  the  avoidance  of  an  obvious  and, 
I think,  primary  procedure,  and  the  course  of  the  trial,  the 
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real  question  which  it  was  intended  to  raise  has  not  been 
tried,  and  that,  in  the  end,  the  apparent  result  is  only  a con- 
viction (made  inevitable  for  the  reasons  I have  endeavoured  to 
state)  against  an  individual  for  unlawful  acts  committed, 
presumably,  by  reason  of  his  excessive  zeal.  He  has  really  de- 
feated himself. 
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What  is  urgently  wanted  is  an  amendment  of  the  Crim- 
inal Code  which  will  make  it  as  impossible  for  a theatre  to 
hold  its  license  if  immoral  or  indecent  plays  are  given  therein, 
as  it  is  for  a tavern  to  retain  its  right  to  sell  liquor  if  its 
licensee  breaks  the  law;  and  as  easy  to  reach  and  punish  the 
licensee  of  a theatre  as  the  licensee  of  an  hotel.  The  Criminal 
Code  might  also  be  amended  so  as  to  prohibit  not  merely  an 
indecent  play,  but  any  play  containing  indecent  acts;  and  by 
so  altering  the  procedure  and  punishment  as  to  shift  the  burden 
of  proof  to  the  accused — a burden  which  will  be  heavy  enough 
to  make  the  licensee  think  twice  before  he  permits  his  theatre 
to  be  used  for  such  degrading  performances.  The  Police  Com- 
mission should  be  given  power  to  cancel  or  suspend  any  theatre 
license  granted  by  them  whenever,  in  their  opinion,  objection- 
able plays  are  being  shewn.  This  power,  if  exercised,  would 
so  disorganise  the  season’s  business  that  the  licensee  would  ex- 
ercise great  vigilance  to  avoid  the  consequences  of  being  unable 
to  fulfil  his  contracts. 


Maclaren,  J.A. : — The  accused  was  charged  in  the  County 
Court  Judge’s  Criminal  Court  at  Toronto,  before  the  Junior 
County  Court  Judge,  for  that  he,  ‘ ‘ knowingly  and  without 
lawful  justification  or  excuse,  did  sell,  distribute,  and  circulate” 
and  “did  have  in  his  possession  for  sale,  distribution,  or  circu- 
lation, certain  obscene  circulars,  tending  to  corrupt  morals,” 
contrary  to  sec.  207  of  the  Criminal  Code,  as  amended  by  ch. 
9 of  the  statutes  of  1909. 

The  Judge,  after  hearing  the  evidence  and  declining  to  re- 
ceive some  of  that  tendered  by  the  defence,  found  the  accused 
guilty,  and,  at  his  request,  stated  a reserved  case  for  the  opinion 
of  this  Court  on  the  following  questions:  (setting  them  out  as 
above). 
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The  circular  or  bulletin  in  question  is  a four-page  document, 
the  last  page  being  headed  ‘ ‘ Toronto  Vigilance  Association,” 
describing  its  objects  to  be  the  prevention  of  white  slavery, 
prosecution  for  the  sale  of  indecent  literature,  the  inspection  of 
theatrical  performances,  and  other  lines  of  moral  and  social 
reform. 

The  first  three  pages  are  in  the  form  oiT  a letter  signed  on 
behalf  of  the  association  by  the  president  (a  city  clergyman), 
the  vice-president  (a  doctor),  and  the  secretary.  It  is  headed 
“(Private  and  Confidential)  ” and  addressed  “Reverend  and 
Dear  Sir,”  and  says  that  it  is  necessary  that  the  clergy  of  the 
city  should  know  what  is  being  presented  on  the  stage  of  the 
Star  Theatre,  as  appears  from  the  report  of  the  superintendent 
of  the  department  of  investigation  of  the  association,  the  Rev. 
R.  B.  St.  Clair  (the  accused),  which  was  read  at  a general  meet- 
ing of  the  association. 

Then  follows  a statement  regarding  the  proceedings  at  the 
Star  Theatre  on  Monday  afternoon  the  26th  February,  1912, 
and  during  that  week ; that  the  Police  Staff  Inspector,  who  was 
present  on  Tuesday,  ordered  some  parts  to  be  left  out ; that  Mr. 
St.  Clair  attended  again  on  Thursday  afternoon,  when  it  was 
not  quite  so  bad ; but,  hearing  that  on  Saturday  nights  the 
worst  parts  were  usually  restored,  he  went  and  found  that  the 
performance  was  even  worse  than  on  Monday  afternoon. 

Following  this  are  two  pages  from  the  report  giving  details 
of  the  objectionable  features  of  the  Monday  afternoon  perform- 
ance, extracts  from  the  dialogues,  descriptions  of  the  indecent 
dances,  etc.,  foul,  filthy,  and  disgusting. 

After  this  is  a claim  that  the  license  should  be  revoked  and 
the  proprietor  prosecuted,  the  circular  closing  with  an  appeal 
to  clergymen  to  influence  their  leading  laymen  to  demand  of  the 
Police  Commissioners  that  this  theatre  be  no  longer  licensed. 

One  of  these  bulletins  having  come  into  the  hands  of  the 
police  authorities,  a search  warrant  was  issued,  and  at  the  office 
of  the  association  a large  number  of  the  bulletins  found.  The 
accused  was  not  at  the  office ; but,  on  his  return,  on  learning  that 
there  was  a warrant  out  for  him,  he  went  and  gave  himself  up  to 
the  Staff  Inspector.  The  Inspector  said  at  the  trial  that  the 
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accused  admitted  to  him  that  he  had  about  1,000  of  the  bulletins 
printed,  chiefly  for  clergymen,  and  had  sent  them  out  only  to 
clergymen ; but  afterwards  said  that  he  was  not  sure  about  the 
words  “chiefly”  or  “only”  or  the  exact  words  used. 

It  will  be  seen  that  the  charge  does  not  in  terms  comply 
with  sec.  207,  under  which  it  is  laid.  The  words  “tending  to 
corrupt  morals”  in  the  Code  are  not  used  or  made  applicable 
to  a book  or  other  printed  or  written  matter,  but  only  to  a 
“picture,  photograph,  model,  or  other  object  tending  to  corrupt 
morals.”  The  test  prescribed  for  a book  is  that  it  be  “obscene ;” 
the  phrase  “tending  to  corrupt  morals”  is  applicable  only  in  so 
far  as  it  may  be  involved  or  included  in  the  word  “obscene.” 
This,  however,  might  be  regarded  as  surplusage. 

The  charge  as  to  “selling”  the  obscene  circular  was  based 
upon  an  information  sworn  to  by  the  Police  Staff  Inspector. 
There  was,  however,  no  evidence  offered  as  to  any  sale,  and  all 
the  circumstances  rebutted  any  intention  of  selling.  The  trial 
Judge,  however,  inadvertently  convicted  the  accused  of  selling 
and  of  having  the  circulars  for  sale.  If  this  had  been  true,  it 
would  have  destroyed  the  whole  defence  that  they  were  private 
and  confidential,  and  intended  only  for  clergymen  and  those 
interested  in  and  in  sympathy  with  the  objects  and  work  of  the 
association. 

A still  more  serious  defect  in  the  judgment  is  the  failure  to 
take  any  notice  of  what  is  a most  important  part  of  sub-sec.  1 of 
sec.  207,  viz.,  that  the  accused  can  be  found  “guilty”  only  if  the 
sale,  distribution,  etc.,  is  made  “without  lawful  justification  or 
excuse.”  This  is  not  referred  to  at  all  in  the  judgment,  and  in 
the  reserved  case  it  is  only  mentioned  in  the  introduction  where 
the  charge  is  set  out,  and  not  referred  to  at  all  in  the  findings  or 
questions. 

Counsel  for  the  accused  admitted  at  the  trial  and  before  us 
that  the  bulletin  was  prima  facie  obscene,  inasmuch  as  it  was  a 
true  description  of  an  immoral,  obscene,  and  indecent  play  at 
the  Star  Theatre ; but  undertook  to  justify  or  excuse  it  on  ac- 
count of  the  circumstances  preceding  and  attending  its  printing 
and  distribution. 

Early  in  the  trial  he  said:  “If  the  police  department  had 
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taken  the  steps  it  ought  to  have  taken,  and  which  I will  shew 
by  evidence  they  ought  to  have  taken,  if  they  had  paid  attention 
to  the  representations  made  to  them  by  Mr.  St.  Clair,  weeks  be- 
fore this  publication,  there  would  have  been  no  occasion  for  the 
publication,  and  we  should  have  had  difficulty  in  making  it 
good.  We  justify  it,  however,  because  the  police  department 
was  not  doing  its  duty.” 

This,  however,  we  are  precluded  from  taking  into  con- 
sideration in  connection  with  the  first  question  submitted  to 
us.  We  must  answer  the  question  as  it  is  asked  by  the  trial 
Judge.  Under  the  admissions  of  the  accused  and  the  evidence, 
it  must  be  answered  in  the  affirmative.  If  it  had  included  the 
words  of  sub-sec.  1 as  to  its  being  done  ‘ ‘ without  lawful  justifi- 
cation or  excuse,”  as  is  the  ordinary  and,  in  my  opinion,  the 
proper  form  of  question,  I would,  under  the  evidence  and  the 
findings  of  the  trial  Judge  himself,  about  to  be  referred  to,  in 
connection  with  the  remaining  questions,  have  answered  that  it 
was  not  done  without  excuse. 

The  conflict  of  evidence  at  the  trial  was  largely  as  to  the 
character  of  the  plays  at  the  Star  Theatre,  especially  during 
the  week  commencing  the  26th  February,  1912.  The  defence 
sought  to  prove  that  the  performance  was  vile  and  was  cor- 
rectly described  in  the  bulletin;  the  prosecution  belittled  the 
charges  and  sought  to  prove  the  opposite.  The  police  had  two 
censors  for  the  Star  Theatre:  one  of  them,  who  had  been 
censoring  it  for  three  years,  attended  three  performances  there 
during  the  week  in  question.  When  asked  if  he  had  ever  seen 
any  performances  there  which  were  indecent,  he  answered,  “1 
don't  think  I have;”  said  that  he  had  never  heard  any  dialogue 
that  had  appeared  to  him  to  be  indecent ; and,  when  asked  if  he 
had  ever  seen  an  indecent  dance,  said  “1  can’t  say  I ever  did.” 
He  had  cut  out  things  that  were  ‘‘a  little  out  of  place.”  It  was 
“just  a matter  of  taste.”  He  says  that  he  cut  out  “a  little  thing 
here  or  there — improved  it  like.”  When  asked  if  he  had  com- 
plained of  it  that  week,  he  replied,  “I  didn’t  think  I had  very 
much  kick  about  it  personally.”  Asked  if  he  thought  the  bulle- 
tin indecent,  he  said,  “Nobody  but  a scoundrel  would  have 
written  such  a thing.” 
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The  other  police  censor  for  the  Star  Theatre  had  'been  cen- 
soring theatres  for  seventeen  or  eighteen  years,  and  at  the  Star 
since  it  was  built,  about  twelve  years  ago.  He  had  ordered 
something  to  be  cut  out  there  perhaps  twenty  times,  because  he 
“thought  they  were  not  right  and  proper.”  When  asked  if  they 
were  indecent,  he  answered,  “I  would  not  class  them  as  inde- 
cent. ’ ’ Asked  if  he  went  back  afterwards  to  see  that  these  things 
were  cut  out,  he  answered,  “No;”  and  he  did  not  know  whether 
they  were  or  not.  As  a rule,  either  he  or  the  other  censor  went 
to  the  Monday  afternoon  performances  at  the  Star.  He  under- 
stood the  law  as  laid  down  in  the  Criminal  Code  to  be  that  “the 
proprietor  is  asked  to  eliminate  these  objectionable  features  be- 
fore you  can  make  an  arrest.  ’ ’ Asked  if  the  performances  would 
deprave  the  youth  of  Toronto,  he  could  not  say  that,  but  “we 
look  upon  it  as  one  of  our  liveliest  theatres.”  He  attended  on 
Tuesday  evening  the  performance  described  in  the  bulletin. 
He  ordered  certain  things  to  be  cut  out,  but  does  not  know 
whether  they  were,  as  he  did  not  go  back.  He  has  seen  boys 
at  the  Star.  They  go  to  the  gallery ; he  went  to  the  front  on  the 
ground-floor. 

The  following  day,  Mr.  St.  Clair  took  a typewritten  copy  of 
his  notes  of  the  Monday  afternoon  performance  to  the  Rev.  Dr. 
Shearer,  secretary  of  the  Moral  Reform  Council  of  Canada,  and 
secretary  of  the  Board  of  Social  Service  of  the  Presbyterian 
Church,  who,  after  reading  them,  telephoned  Staff  Inspector 
Kennedy,  head  of  the  Police  Morality  department,  telling  him 
of  the  nature  of  the  report  and  suggesting  that  the  inspector  go 
that  evening  himself  to  the  Star.  Dr.  Shearer  went  there  with  a 
friend  and  found  that  the  performance  agreed  with  St.  Clair’s 
description  in  his  report,  and  with  what  later  appeared  in  the 
bulletin.  He  found  it  was  “vilely  suggestive,  indecent,  salaci- 
ous, and  demoralising.”  After  the  performance  he  called  up 
the  Inspector,  who  said  he  did  not  think  it  came  within  the 
Criminal  Code.  He  also  received  other  reports  from  St.  Clair 
and  others  about  the  Star,  which,  as  a rule,  he  forwarded  to  the 
police.  He  had  known  St.  Clair,  for  a year  and  a half  be- 
fore this,  as  an  officer  of  the  vigilance  committtee. 

The  Staff  Inspector  said  that  he' had  been  head  of  the  Police 
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Morality  Department  for  nearly  three  years,  and  had  known  St. 
Clair  for  over  a year.  St.  Clair  called  on  him  once  or  twice,  and 
they  discussed  matters  connected  with  his  work  and  that  of  the 
vigilance  committee.  St.  Clair  had  sent  him  reports,  some  of 
them  through  Dr.  Shearer.  He  read  the  letters  and  reports 
and  put  them  in  the  waste-paper  basket.  He  did  not  make 
any  inquiries  whether  his  representations  were  true.  He  went 
to  the  Star  on  Tuesday  evening  at  Dr.  Shearer’s  request,  and 
the  show,  in  his  opinion,  was  not  “immoral,  indecent,  or  ob- 
scene,” according  to  the  Criminal  Code;  but  he  cut  out  some 
things  as  objectionable.  He  went  to  the  Star  about  once  a 
week. 

The  Chief  of  Police  testified  that  he  could  not  recall  know- 
ledge of  any  act  of  indecency  on  the  stage  of  the  Star  Theatre. 
He  was  asked : “Are  you  saying  that  the  reason  there  has  been  no 
prosecution  of  the  (Star  Theatre  iby  the  police  of  Toronto  is  that 
there  never  has  been  an  act  of  indecency  committed  on  the 
stage  of  the  Star  Theatre  to  the  knowledge  of  the  Toronto  police  ? ’ 7 
Answer:  “Quite  so.”  He  was  present  when  St.  Clair,  with  a 
deputation  from  the  vigilance  association,  attended  a meeting 
of  the  Police  Commissioners  about  the  'Star  Theatre.  He  thought 
deputations  waited  on  them  more  than  once  on  the  same  matter. 

The  defence  called  half  a dozen  witnesses  who  attended  the 
Star  during  the  week  in  question,  and  who  testified  that  the  ac- 
count and  description  in  the  bulletin  were  correct  and  not 
overdrawn. 

On  this  issue,  the  learned  trial  Judge  says  that,  without  con- 
sidering the  evidence  of  the  clergymen  at  all,  “I  find  that  the 
report  of  the  play  made  by  the  accused,  was,  except  in  some 
comparatively  unimportant  particulars,  a fair  and  accurate  de- 
scription of  the  objectionable  things  that  he  heard  and  saw, 
and  that  the  inferences  and  meanings  drawn  by  him  were  the 
inferences  and  meanings  that  any  reasonable  person  attending 
that  show  would  have  drawn.  That  being  so,  it  does  not  require 
any  high  standard  of  morality  to  denounce  the  show  as  indecent 
or  immoral  or  obscene.  It  was  all  these  combined.  And  it 
follows  from  this  that  the  so-called  censorship,  of  this  play  by 
the  police  was  inefficient.” 
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As  to  the  distribution  of  the  bulletins,  the  evidence  shews 
that,  in  addition  to  those  sent  to  some  ministerial  members  of  the 
association  (the  number  of  which  does  not  appear),  the  ac- 
cused gave  out  three  copies:  one  to  a brother  of  the  Commis- 
sioner of  the  Salvation  Army,  who  was  a sympathiser  with  his 
work,  and  with  whom  he  had  discussed  the  subject;  and  the 
other  two  were  left  with  an  elderly  man  in  charge  of  the  office 
of  the  editor  of  a weekly  paper;  one  of  these  under  cover  for 
the  editor,  who  was  also  a sympathiser  and  had  discussed  the 
matter  with  him.  The  caretaker  told  St.  Clair  that  he  had  been 
at  the  Star  two  years  before,  and  that  it  was  then  a rough 
show.  The  trial  Judge  speaks  of  the  accused  having  given  out 
four  copies  to  persons  not  clergymen.  The  fourth  was  the 
editor  of  a city  daily,  who  received  -a  copy  through  the  mail, 
but  did  not  know  from  whom.  There  is  no  evidence  that  it 
came  from  the  accused.  The  only  one  of  these  that  would  be 
open  to  question  is  the  caretaker.  To  give  to  him  alone  would 
not  be  to  “distribute  6r  circulate”  (the  words  of  the  Act)  : 
mere  publication  is  not  an  offence,  as  in  libel  where  the  giving 
of  one  copy  would  suffice. 

Even  as  to  the  whole  four  copies,  the  answer  to  the  second 
question  should,  in  my  opinion,  be  that  there  is  no  evidence  on 
which  the  Judge  could  reasonably  find  that  the  public  good 
was  not  served  by  the  printing  and  circulatibn  of  the  bulletin 
in  question. 

As  to  the  third  question,  it  cannot  be  said  that  there  is  evi- 
dence on  which  the  Judge  could  reasonably  find  that  there  was 
excess  as  to  the  printing  and  circulating  of  the  bulletin. 

It  is  to  be  noted  that  the  accused  did  not  print  the  bulletin ; 
and,  moreover,  printing  is  not  an  offence,  nor  is  it  an  offence  to 
“cause  to  be  printed,”  as  it  is  to  “cause  to  be  distributed  or 
circulated.  ’ ’ 

So  much  for  the  facts;  what  is  the  law  applicable  to  them? 
I think  that  the  true  rule  is  that  laid  down  by  iCockburn,  C.J., 
in  The  Queen  v.  Hicklin,  L.R.  3 Q.B.  at  p.  371,  where  he  says: 
“The  test  of  obscenity,  is  this,  whether  the  tendency  of  the 
matter  charged  as  obscenity  is  to  deprave  and  corrupt  those 
whose  minds  are  open  to  such  immoral  influences,  and  into  whose 
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hands  a publication  of  this  sort  may  fall.”  This  test  was  ap- 
proved and  adopted  in  England  in  Steele  v.  Brannan,  L.R.  7 
C.P.  261,  and  in  this  'Court  in  Bex  v.  Beaver,  9 O.L.R.  418.  In 
the  first  two  of  these  cases  the  books  were  sold  indiscriminately, 
and  in  the  last  the  sheet  was  scattered  broadcast,  and  this  was 
made  the  foundation  of  all  the  judgments.  No  case  was  cited 
to  us,  nor  have  I found  any,  where  distribution  to  a select  class 
of  interested  adults  as  here,  not  liable  to  'be  corrupted,  was 
held  to  ibe  an  offence.  All  the  remarks  in  the  above  cases  apply 
to  the  facts  of  those  cases,  that  is,  to  sale  or  general  distri- 
bution ; and  should  not  be  strained  so  as  to  be  applied  to  this 
case,  where  there  was  no  sale  and  no  general  distribution,  actual 
or  intended. 

The  trial  Judge  quotes  the  definition  in  the  Hicklin  case,  but 
entirely  overlooks  the  latter  part  of  it.  One  cannot  infer  that 
the  minds  of  the  clergymen,  or  of  the  three  or  four  elderly  busi- 
ness men,  were  open  to  immoral  influences ; and  they  were  the 
only  persons  into  whose  hands  this  bulletin  was  shewn  to  have 
actually  fallen  or  was  intended  to  or  would  be  likely  to  fall. 

Would  any  one  accuse  the  person  who  handed  a copy  to  the 
Police  'Commissioners  of  an  attempt  to  corrupt  their  morals? 
I think  it  is  to  be  presumed  that  the  recipients  in  this  case, 
sympathisers  with  the  work  of  the  accused,  would  be  equally 
proof,  and  that  the  bulletin  would  not  even  “tend  to  corrupt,” 
but  would  rather  disgust  them. 

As  pointed  out  by  Osier,  J.A.,  in  the  Beaver  case,  the  section 
does  not  apply  to  language  that  was  “merely  coarse,  vulgar,  and 
indecent.  ’ ’ 

Sub-section  3 of  sec.  207  is  not  made  applicable  to  “having 
in  possession,”  so  that  the  question  of  the  public  good  or  ex- 
cess with  respect  to  them  does  not  arise ; and  sub-sec.  2 could  not 
apply,  as  they  could  not  possibly  affect  the  public  in  one  way  or 
another,  so  long  as  they  remained  in  the  possession  of  the  ac- 
cused. A point  was  sought  to  be  made  of  the  printing  of  1,000 
copies,  but  the  president  of  the  association  testified  that  it  had 
about  1,000  members.  In  any  case  this  is  quite  immaterial. 

As  to  the  rejection  of  evidence  by  the  trial  Judge,  I am  of 
opinion  that  he  was  right  in  rejecting  the  questions  as  to  mat- 
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ters  not  connected  with  the  Star  Theatre ; hut  wrong  in  reject- 
ing evidence  as  to  the  former  complaints  and  proceedings  against 
it. 

An  important  point  which  affects  the  merits,  and  especially 
the  last  question,  is,  whether  the  accused  in  distributing  the  three 
copies  acted  “without  lawful  excuse.”  As  I have  said,  this 
was  wholly  omitted  from  the  first  question  and  was  not  dealt 
with  in  any  way  in  the  judgment ; but,  in  my  opinion,  it  should 
be  considered  in  answering  the  sixth  question,  as  to  whether 
the  conviction  should  stand.  The  accused  in  the  course  of  his 
duty  haying  become  aware  of  'the  character  of  the  performance, 
and  seeing  that  the  police  were  not  doing  their  duty,  took 
prompt  steps  by  advising  the  Rev.  Dr.  Shearer,  the  secretary  of 
the  Moral  Reform  iCouncil  of  Canada,  and  reading  to  him  his 
notes  the  next  day.  If  he  had  sent  these  to  the  head  of  the  Police 
Morality  department,  they  would  probably  have  followed  his 
other  letters  and  reports  into  that  official’s  waste-paper  basket. 
The  Chief  of  Police  wak  asked  this  question : “ If  complaints  had 
been  made  to  you  by  Mr.  St.  Clair,  and  he  had  shewn  you  the 
typewritten  report  he  had  shewn  Dr.  Shearer,  and  your  Staff 
Inspector,  and  your  censor,  Mr.  Thompson,  had  given  the  evi- 
dence they  have  given  in  this  case,  you  would,  of  course,  have 
preferred  their  reports  to  that  of  Mr.  St.  Clair?”  Answer:  “I 
believe  my  own  officers,  most  certainly.” 

A reading  of  the  evidence  of  the  two  so-called  censors  is 
quite  sufficient  to  shew  their  unfitness  for  their  position,  and 
it  is  not  surprising  that  the  trial  Judge  should  find,  as  he  did, 
that  the  facts  were  the  very  opposite  of  what  they  stated. 

St.  Clair  and  his  co-workers  went  before  the  Police  Com- 
missioners on  the  subject  of  the  Star  Theatre,  and  there  appeared 
to  be  no  outcome  from  that.  So  that  it  is  not  surprising  that, 
after  waiting  for  weeks,  and  there  being  no  prosecution  (not 
even  up  to  the  trial  in  September  following,  according  to  the 
evidence  of  the  'Chief  of  Police),  he  came  to  the  same  conclu- 
sion as  Dr.  Shearer  when  he  said:  “If  the  law  is  not  being  en- 
forced, then  the  only  recourse  is  to  appeal  to  public  opinion, 
to  rouse  the  public  conscience.  The  public  conscience  cannot  be 
readhed,  public  opinion  cannot  be  aroused,  without  giving  the 
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facts,  and  giving  the  facts  in  a very  direct  and  concrete  form.” 
In  my  opinion,  it  would  be  of  little  avail  to  sprinkle  some 
rosewater  on  this  cess-pool  of  filth,  immorality,  and  obscenity. 

But  it  was  said  that  the  motives  of  the  accused  in  this  mat- 
ter were  wholly  irrelevant;  and  sub-sec.  4 of  sec.  207  was 
quoted  in  support.  This  sub-section  does  not  apply  to  the  ac- 
cused. It  reads,  “The  motives  of  the  manufacturer,  seller, 
exposer,  publisher  or  exhibitor  shall  in  all  cases  be  irrelevant. 9 ’ 
Now,  the  accused  does  not  belong  to  any  of  the  classes  named. 
Even  the  word  ‘ ‘ publisher 9 9 in  this  sub-section  has  reference 
only,  as  appears  by  sub-sec.  1 (c),  to  one  who  “publishes  an 
advertisement  of  . . . any  medicine,  drug,”  etc. 

I would  answer  the  questions  submitted  to  us  as  follows: 
1:  Yes  (with  the  qualification  above  stated)  ; 2:  No;  3:  No;  4: 
Yes  (in  part)  ; 5:  Yes;  6:  No. 

Conviction  affirmed;  Maclaren,  J.A.,  dissenting. 


[HODGrINS,  J.A.] 

Fairweather  v.  Canadian  General  Electric  Co. 

Master  and  Servant — Death  by  Drowning  of  Foreman  of  Power-house — 
Necessary  Work  Done  for  Benefit  of  Master — Scope  of  Foreman’s  Duty 
— Negligence — Defects  in  Plant  or  System — Dangerous  Work — Ab- 
sence of  Safeguards — Cause  of  Death — Liability  at  Common  Law  — 
Workmen’s  Compensation  for  Injuries  Act , R.S.O.  1897,  ch.  160,  sec.  3, 
sub-sec.  1 — Voluntary  Assumption  of  Risk — Contributory  Negligence — 
Evidence — Findings  of  Trial  Judge. 

F.,  the  plaintiff’s  husband,  was  foreman  in  charge  of  the  defendants’ 
power-house,  situate  beside  a river.  On  the  14th  January,  1912,  he 
went  out  on  the  ice  which  had  formed  on  and  over  the  apron  of  a sluice- 
way leading  through  the  wing-dam  from  the  forebay,  and  discharging 
'into  the  river.  When  about  4 or  6 feet  from  the  outer  end,  and  while 
cutting  away  the  ice  with  a short  axe  so  as  to  clear  the  apron,  he  fell 
into  the  river  and  was  drowned.  The  plaintiff  sued  for  damages  for 
the  death,  occasioned,  as  she  alleged,  by  the  negligence  and  carelessness 
of  the  defendants.  It  was  admitted  'by  the  defendants  that  it  was  neces- 
sary, for  the  purpose  of  transmitting  power,  to  keep  the  rack  clear  and 
allow  the  free  transit  of  water  through  the  flume  to  the  wheels;  and  it 
appeared  that  the  apron  of  the  sluiceway  had  accumulated  a large 
amount  of  ice,  which  left  it  useless  until  cleared.  A few  days  before  the 
death  of  F.,  he  had  received,  by  the  hands  of  'C.,  who  had  formerly  been 
foreman  in  charge,  a letter  from  the  general  superintendent  of  the  de- 
fendants’ works,  complaining  of  the  operation  of  the  power-house  since 
the  cold  weather  had  set  in,  and  saying  that  C.  would  be  able  to  give  F. 
information  that  would  “eliminate  any  further  cause  for  complaint:” — 
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Held,  that  what  F.  did  was  done  entirely  for  the  benefit  of  the  defendants, 
under  the  pressure  of  their  written  complaint,  and  was  necessary,  when 
undertaken,  for  the  proper  operation  of  the  work  under  his  charge.  The 
act  that  resulted  in  the  death  of  F.  was  in  the  line  of  his  duty. 
It  could  not  ibe  said,  upon  the  evidence,  that  F.’s  employment  did  not 
directly  or  indirectly  Oblige  him  to  encounter  the  peril,  nor  that  the  thing 
he  did  was  different  in  kind  from  anything  he  was  required  or  expected 
to  do. 

Barnes  V.  'Nunnery  Colliery  Co.,  [1912]  AjC.  44,  47,  50,  Whitehead  v.  Reader, 
[190T]  2 K.B.  48,  51,  and  Higgins  v.  Hamilton  Electric  Light  and 
Cataract  Power  Co.  (1906),  7 O.W.R.  505,  specially  referred  to. 

Held,  also,  that  there  were  defects  in  the  defendants’  system  or  plant,  and 
that  the  defendant  were  negligent  in  that  respect,  both  at  common  law 
and  under  sec.  3,  suib-sec.  1,  of  the  Workmen’s  'Compensation  for  Injuries 
Act,  R.S.O.  1897,  ch.  160.  The  element  which  was  being  dealt  with, 
water  power,  was  a dangerous  one.  The  wing-dam,  which  was  very  long, 
was  wholly  unprotected  both  on  its  outer  and  inner  sides,  and  so  were 
the  walls  of  the  forebay  and  flume,  except  between  them  and  along  one 
side  of  the  latter.  The  use  of  ropes,  which  were  kept  in  the  store-room  of 
the  power-house,  was  resorted  to,  but  was  neither  compulsory  nor  in- 
variable. A railed  platform,  extending  out  above  the  apron,  would  have 
enabled  the  outer  end  of  the  ice  on  the  apron  to  be  safely  reached,  and 
would  have  entirely  obviated  any  danger.  And  the  negligence  of  the 
defendants  in  failing  to  provide  proper  safeguards  was  the  cause  of 
the  death  of  F. 

Review  of  the  authorities. 

Wilson  v.  Merry  (1868),  L.R.  1 Sc.  App.  3 2'6 , Smith  v.  Baker  & Sons, 
[1891]  AjC.  325,  and  MgKeand  v.  Canadian  Pacific  R.W.  Co.  (1910),  1 
O.WJlSr.  1059,  2 OjW.N.  812,  specially  referred  to. 

Held,  also,  that  F.  did  not,  within  the  meaning  of  the  maxim  “volenti  non 
fit  injuria,”  voluntarily  accept  the  risk.  There  are  three  positions  as 
to  which  the  maxim  may  apply:  (1)  where  there  is  danger  inherent  in 
the  work  itself,  and  where  precautions  are  actually  or  commercially  im- 
possible, or  where  none  are  in  fact  taken,  and  where  the  workman  con- 
sents, in  the  sense  of  agreeing  voluntarily,  to  engage  in  the  work  with 
that  knowledge  and  under  those  conditions;  (:2)  where  the  work  is 
intrinsically  dangerous,  notwithstanding  that  reasonable  care  has  been 
taken  to  render  it  as  little  dangerous  as  possible,  and  the  workman  un- 
dertakes to  do  it,  in  which  case  he  thereby  voluntarily  subjects  himself  to 
the  risks  inevitably  accompanying  it;  and  (3)  where  the  inevitable  con- 
sequence of  the  employee  discharging  his  duty  would  obviously  be  to 
occasion  him  personal  injury,  and  where  it  is  clearly  brought  home  to 
his  mind  that  the  risk  he  ran  was  from  a danger  both  foreseen  and  ap- 
preciated. The  deceased  fell  within  none  of  the  three  descriptions. 

Review  of  the  authorities. 

Thomas  v.  Quartermaine  (1887),  18  Q.B.D.  685,  Smith  v.  Baker  & Sons, 
[1891]  AjC.  325,  and  Grand  Trunk  Pacific  R.W.  Co.  V.  Brulott  (1911), 
13  (Can.  Ry.  Oas.  95,  46  SjC.R.  629,  specially  referred  to. 

Reid,  also,  with  some  hesitation,  that  the  defendants  had,  upon  the  evid- 
ence, failed  to  shew  contributory  negligence  in  the  deceased.  In  cases 
of  neglect  of  duty  by  the  master,  contributory  negligence  is  a good  de- 
fence, and  may  be  proved  by  shewing  any  act  of  negligence  on  'the  part 
of  the  servant  but  for  which  the  accident  would  not  have  happened, 
which  negligence  ihay  well  include  recklessness,  even  in  a needful  ex- 
posure to  danger. 

Action  by  Edna  Isabella  Fairweather,  widow  of  Henry 
Ivon  Fairweather,  to  recover  $10,000  damages  for  the  death 
by  drowning  of  her  husband,  foreman  in  charge  of  the  defend- 
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ants’  Nassau  power-house,  on  the  Otonahee  river,  while  cutting 
away  the  ice  and  debris  on  and  over  the  apron  of  the  sluiceway, 
by  reason,  as  the  plaintiff  alleged,  of  the  negligence  and  care- 
lessness of  the  defendants. 

January  21,  22,  and  February  1.  The  action  was  tried  be- 
fore Hodgins,  J.A.,  without  a jury,  at  Peterborough  and  To- 
ronto.. 

E.  G.  Porter,  K.C.,  for  the  plaintiff. 

G.  H.  Watson,  K.G.,  and  L.  M.  Hayes,  K.C.,  for  the  defend- 
ants. 


March  1.  Hodgins,  J.A. : — The  facts  in  this  case  on  which 
liability  must  be  determined  are  somewhat  complex.  The  plain- 
tiff’s husband,  who  had  returned  to  the  employment  of  the 
defendant  company  on  the  20th  November,  1911,  as  foreman 
in  charge  of  the  Nassau  power-house — situate  beside  the  Oton- 
abee  river — was  drowned  there  on  Sunday  the  14th  January, 
1912,  at  about  10.30  a.m.  He  had  gone  out  on  the  ice  which 
had  formed  on  and  over  the  apron  of  a sluiceway  for  carrying 
off  water,  ice,  and  debris,  leading  through  the  wing-dam  from 
the  forebay,  and  discharging  into  the  Otonabee  river.  When 
about  4 or  6 feet  from  the  outer  end,  and  while  cutting  away 
the  ice  with  a short  axe  so  as  to  clear  the  apron,  he  fell  into 
the  river,  and,  notwithstanding  the  efforts  of  his  companion, 
Bert  Lockington,  to  reach  him  with  his  ice-axe,  he  was  carried 
around  hy  a swift  eddy  and  under  the  ice  near  the  dam,  and 
drowned.  His  body  was  not  recovered  for  three  months  after- 
wards. 

The  Nassau  power-house  is  owned  by  the  defendants,  and 
supplies  power  to  their  main  works  in  Peterborough.  There 
is  at  Nassau  a large  dam  across  the  Otonabee  river,  the  two 
westerly  openings  of  which  allow  the  water  of  the  river  to  enter 
the  forebay.  Right  across  the  forebay  from  these  openings  is  an 
iron  rack,  consisting  of  a lattice  work  of  steel  or  iron  rods  close 
together,  through  which  the  water  is  admitted  to  the  flume  that 
carries  it  under  the  wTater  wheels  in  the  power-house. 

The  riverside  of  the  forebay  and  flume  is  formed  by  the 
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wing-dam,  which,  extends  down  the  river  from  the  main-dam 
and  at  right  angles  to  it;  the  rack  meeting  the  inside  of  the 
wing-dam  about  halfway  down  its  length,  and  running  at  right 
angles  to  it.  Just  above  this  point  of  junction,  and  63  feet 
from  the  dam,  is  the  sluiceway  in  question,  which  opens  from 
the  forebay,  and  is  5 feet  10  inches  across,  4 feet  6 inches  high, 
and  '23  feet  6 inches  long  through  the  wing-dam.  This  sluiceway 
has  a movable  gate  on  the  side  of  the  forebay,  and  extends 
through  the  wing-dam,  terminating  in  an  apron  sloping  down 
towards  the  river  and  supported  on  each  side  by  two  iron  rods 
fastened  to  the  face  of  the  wing-dam.  It  was  at  the  time  of  the 
accident  10  feet  3 inches  in  length,  but  has  since  been  shortened 
to  about  5 feet. 

The  river  water  is  admitted  through  the  two  westerly  open- 
ings of  the  dam  into  the  forebay ; and,  in  order  to  keep  the  rack 
clear  of  debris,  anchor  ice,  and  other  obstructions,  this  sluice- 
way is  used  and  is  kept  open  when  anchor  ice  is  present.  Anchor 
ice  is  the  chief  difficulty  in  winter,  and  trouble  is  caused  as 
well  by  ice  which  forms  on  the  surface  of  the  water  in  the 
forebay.  If  the  rack  gets  clogged,  the  passage  of  the  water 
through  it,  and  by  the  flume  to  the  wheels,  is  retarded  or 
stopped,  with  the  result  that  power  wholly  ceases  to  be  trans- 
mitted, or  passes  only  in  reduced  volume,  to  the  Peterborough 
works.  The  importance  of  keeping  the  rack  clear  and  allowing 
the  free  transit  of  water  through  the  flume  to  the  wheels  is 
admitted.  In  fact  it  is  absolutely  necessary.  There  was  a 
letter  put  in  evidence  (exhibit  12)  from  the  superintendent  of 
the  Peterborough  works  to  the  deceased,  dated  six  days  be- 
fore his  death,  delivered  to  him  by  Cotton  on  the  same  day, 
which  shews  the  importance  attached  to  uninterrupted  opera- 
tion of  the  power  plant: — 

“Peterborough,  Jan.  8th,  1912. 

“Mr.  Fairweather:  This  will  be  handed  to  you  by  Mr.  Cot- 
ton. I have  sent  him  out  to  see  you,  to  give  you  the  results  of 
his  experience  in  running  the  power-house,  which  he  did  for  a 
good  many  years,  very  satisfactorily  indeed. 

“I  am  frank  to  say  that  your  operation  of  the  power-house 
has  been  fairly  satisfactory,  until  the  cold  weather  came,  and 
since  then  it  has  been  at  times  quite  unsatisfactory. 


Hodgins,  J.A. 

1913 

DFAIR- 

WEATHER 

V. 

Canadian 

General 

Electric 

Co. 


304 

Hodgins,  J.A. 

1913 

Fair- 

weather 

v. 

Canadian 

General 

Electric 

'Co. 


ONTARIO  LAW  REPORTS.  I you 

“'I  Lope  Mr.  Cotton  'will  be  able  to  give  yon  such  informa- 
tion that  will  eliminate  any  further  cause  for  complaint.  Sat- 
urday morning,  and  this  morning,  the  unsatisfactory  oper- 
ation probably  cost  us  anywhere  from  $100  to  $500. 

“You  can  quite  understand  that  such  a condition  of  affairs 
is  intolerable,  and  must  be  stopped  at  once. 

‘ ‘ General  Superintendent.  ’ ’ 

Evidence  was  given  on  behalf  of  the  defendant  company 
that  the  ice  that  formed  on  the  apron  of  the  sluiceway  was 
formed  by  spray  from  the  falls,  and  on  the  part  of  the  plaintiff 
that  it  was  caused  partly  by  spray  and  partly  by  the  freezing 
of  the  water  let  out  by  the  sluiceway,  combined  with  the  anchor 
ice.  I think  the  latter  theory  is  the  correct  result  of  the  evi- 
dence, and  accounts  for  the  principal  part  of  the  ice,  and  that 
the  spray  added  to  it.  The  condition  of  the  apron  or  the  sluice- 
way and  the  formation  of  ice  thereon  was  shewn  by  two  models, 
and  both  Patterson,  the  defendants’  general  superintendent, 
and  Dobie,  the  mechanical  superintendent,  admit  that  they 
have  seen  the  ice  pile  up  on  the  sluice-apron,  Dobie  describ- 
ing it  as  a “constant  condition”  since  the  wing-dam  was  built. 

This  is  an  important  admission,  if  that  condition  is  con- 
trasted on  the  defendants’  own  model  (exhibit  7)  with  the  other 
sluiceway  and  apron  lower  down.  Johnston,  night  operator  at 
the  power-house,  says  that  an  accumulation  of  ice  like  that  on 
the  model  will  fill  up  in  24  hours. 

The  questions  raised  by  the  defence  were:  (1)  that  what  the 
deceased  was  doing  was  not  his  work,  as  he  had  a helper  speci- 
ally employed  to  clear  away  ice,  and  had  the  right  to  call  upon 
others  near-by  for  that  purpose;  (2)  that  he  knew  of  and  vol- 
untarily incurred  the  risk,  and  that  the  defendants  had  provided 
ropes,  the  use  of  which  would  have  prevented  the  fatal  result  of 
a fall  into  the  river;  (3)  that  he  was  in  a specially  dangerous 
place  at  the  moment  of  the  accident,  which  he  need  not  have 
occupied;  (4)  that  the  clearing  away  of  the  ice  could  have  been 
done  by  getting  down  into  the  sluiceway  and  working  from 
there,  instead  of  on  top  of  the  ice. 

The  first  question  is  as  to  the  right  or  duty  of  the  deceased 
to  assist  in  clearing  away  the  ice  at  all.  I do  not  think  that 
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a foreman  in  charge  of  such  a station,  responsible  for  its  effi- 
cient operation,  is  travelling  outside  his  duty  if  he  does  or 
assists  in  doing  work  which  those  under  him  may  be  employed 
to  do,  if  it  is  work  necessary  and  proper  to  be  done.  It  ap- 
pears that  the  apron  of  the  sluiceway  had  accumulated  a large 
amount  of  ice,  which  rendered  it  useless  unless  it  was  cleared. 

It  is  true  that  some  of  the  evidence  given  for  the  defend- 
ant company  minimised  the  amount  of  ice,  and  tended  to  shew 
that  the  ice  had  not  formed  completely  over  the  top ; but  my 
conclusion  from  the  evidence,  having  regard  to  the  rapid  forma- 
tion of  anchor  ice,  and  the  fact  deposed  to  by  Bert  Locking- 
ton,  the  deceased’s  companion,  that  there  was  no  opening  as 
shewn  in  the  model,  exhibit  5,  when  he  and  the  deceased  began 
to  chop,  is,  that  there  was  such  an  amount  of  ice  there  that, 
either  in  the  way  adopted  by  the  deceased  or  in  that  suggested 
by  witnesses  for  the  defendant  company,  or  in  some  other  way, 
it  was  necessary  to  clear  it  away.  Hence  I think  that  it  ’ was 
work  that  was  urgent  and  that  required  speedy  action.  And, 
apart  from  the  question  of  whether  the  deceased  was  justi- 
fied in  doing  it  just  as  he  did,  I think  it  was  natural  and  proper 
for  him  to  have  taken  steps  at  that  time  to  clear  the  apron. 
It  was  shewn  that  he  had  telephoned  a short  time  before — on 
the  2nd  January,  1912 — to  the  Peterborough  works  for  help  in 
that  direction,  and  that  Bert  Lockington  had  then  been  em- 
ployed. It  was  asserted  that  others  of  the  Lockington  family 
could  be  called  on  (under  some  understanding  not  very  definite 
in  its  terms)  to  assist.  William  Lockington,  the  father — called 
for  the  defence — denies  any  understanding;  and  George,  the 
other  brother,  is  not  asked  to  say  whether  it  existed. 

But  I do  not  think  that  the  right  to  call  for  others,  if  proven 
to  be  known  to  the  deceased,  could  in  itself  absolutely  debar 
h:.m  as  operator  in  charge  from  doing  or  assisting  in  doing 
work  necessary  at  the  moment,  if,  in  his  judgment,  he  could  do 
it  without  calling  them  in.  Otherwise  it  would  follow  that  he 
would  be  justified  in  doing  nothing  but  requisitioning  help ; 
and  I do  not  find  in  the  verdict  anything  to  warrant  me  in 
holding  that  his  power  and  duty  were  so  limited. 

What  the  deceased  did  was  done  entirely  for  the  benefit 
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of  the  defendant  company,  under  the  pressure  of  their  written 
complaint,  and  was  undoubtedly  necessary,  when  undertaken, 
for  the  proper  operation  of  the  work  under  his  charge ; on  the 
successful  working  of  which  the  defendant  company’s  prin- 
cipal works  depended. 

My  view  in  this  respect  is  fortified  by  the  evidence  of 
Delisle,  engaged  in  operating  the  plant  on  day-shift  at  the 
power-house,  from  April,  1906,  till  the  22nd  November,  1911 
(the  deceased  during  part  of  the  time  being  in  charge  at  night, 
and  replacing  Delisle  on  the  2:2nd  November,  1911,  in  charge)  ; 
of  Johnston,  night  operator  since  the  9th  April,  1910;  and  of 
Cotton,  in  charge  from  1902  to  1906.  They  all  worked  on  the 
ice,  although  they  had  helpers.  Delisle  had  seen  the  ice  on 
the  apron,  in  the  condition  shewn  in  exhibit  5,  more  than  once, 
and  had  removed  it,  and  had  got  down  on  the  top  of  the  ice  to 
do  so,  with  a rope,  and  says  that  the  operator  would  remove  it  if 
he  could  do  it  himself.  Johnston  says  the  same  thing,  and  adds 
that  the  ice  was  removed  from  the  sluiceway  by  chopping,  some- 
times on  the  wing-dam  with  a long  chisel,  and  sometimes  by  get- 
ting down  on  the  ice  close  to  the  wing-dam  and  out  4 or  5 feet. 
He  did  this  three  times,  twice  with  a rope  and  once  without.  He 
says  that  he  had  to  keep  the  sluice  clear,  and  that  the  man  he  had 
helping  him,  and  he  himself,  had  to  keep  it  clear,  and  that  was 
why  they  did  it,  though  dangerous.  He  adds  that  Lockington 
was  employed  because  the  ice  got  so  had  that  they  could  not  look 
after  it  themselves. 

Cotton  had  helped  to  cut  ice  in  1902  to  1906,  and  was  en- 
gaged in  it  all  the  week  previous  to  the  deceased’s  death;  and 
says  that,  if  the  latter  was  out  on  the  apron  cutting  ice,  he 
would  have  thought  it  necessary;  that  he  was  to  look  after  the 
successful  operation  of  the  power-house,  including  ice.  He  also 
says  that  he  (Hotton)  had  impressed  on  him  the  urgency  and 
importance  of  his  duties  after  he  had  delivered  the  letter.  He 
qualifies  the  duty  as  to  ice,  limiting  it  to  the  hired  men ; a restric- 
tion he  did  not  act  upon  either  in  1902  to  1906,  when  in  charge, 
or  in  1912. 

Bert  Lockington  says  that  he  knows  of  no  .way  except  cutting 
as  the  deceased  did. 
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Patterson,  the  defendants’  general  superintendent,  states  the 
deceased’s  duties  as.  being  “ to 'see  to  the  successful  operation  of 
the  machinery  at  the  power-house-,”  and  the  defendants  relied 
on  his  judgment  “in  a way.” 

The  cause  of  the  letter,  exhibit  1*2,  was  stated  by  Patterson 
(who  had  previously  said  that  there  was  no  condition  of 
urgency)  to  be  because,  prior  thereto,  the  operation  had  been 
unsatisfactory,  and  the  defendants  ’ factory  had  to  shut  down 
three  or  four  times:  a condition  which  he  declares  to  have  been 
intolerable,  and  so  states  in  the  letter. 

It  cannot  be  said  that  in  this  case,  upon  the  evidence,  the 
deceased’s  employment  did  not  “directly  or  indirectly  oblige 
him  to  encounter”  the  peril  (as  put  by  Lord  Atkinson  in  Barnes 
v.  Nunnery  Colliery  Co.,  [1912]  A.C.  44,  at  p.  60)  ; nor  that  the 
thing  he  did  was  different  in  kind  from  anything  he  was  re- 
quired or  expected  to  do  ( per  Lord  Loreburn,  L.C.,  p.  47,  S.C.). 

Lord  Justice  (Collins  in  Whitehead  v.  Header,  [1901]  2 K.B. 
48,  at  p.  51,  points  out  that  “we  have  to  get  back  to  the  orders 
emanating  from  the  master  to  see  what  is  the  sphere  of  employ- 
ment of  the  workman.”  See  also  tfees  v.  Thomas,  [1899]  1 Q.B. 
1015. 

I think  the  act  that  resulted  in  the  death  of  Pairweather  was 
not  only  in  the  line  of  his  duty,  but  was  really  the  result  of 
what  might  almost  'be  called  an  emergency.  Cotton  had  arrived 
on  the  8th  January,  which  was  a Monday.  During  the  days 
which  followed,  efforts  were  made  to  break  up  the  heavy  surface 
ice  which  had  formed  in  the  forebay;  and  on  the  Wednesday, 
Thursday,  and  Friday,  there  were  working,  Cotton,  the  two 
Lockingtons,  and  the  deceased.  The  record  of  temperature  for 
that  time  is  as  follows 
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Some  differences  of  opinion  occurred  among  the  witnesses  as 
to  the  formation  of  anchor  ice;  the  majority  favouring  the  idea 
that  a low  temperature  produces  it,  while  Cotton  asserted  that 
it  needed  a change  of  temperature.  If  so,  the  above  records 
shew  (exhibit  8)  that  there  was  a rise  of  19  degrees  on  the  14th 
as  above  the  13th,  and  a drop  of  T3  degrees  from  the  12th  to  the 
13th,  as  well  as  a snow-fall  of  15  inches  on  the  9th. 

In  view  of  this  and  of  the  evidence  of  the  independent  wit- 
nesses as  to  its  prevalence  during  the  period  in  question,  it 
must  be  taken  to  be  likely  to  form;  and  the  rise  shewn  on  the 
14th  January  would  render  its  formation  probable,  on  Cotton’s 
evidence. 

The  efforts  on  the  four  days  previous  to  the  Saturday,  when 
Cotton  went  away,  were  directed  to  getting  rid  of  the  surface  ice 
through  the  sluiceway,  which  in  that  way,  and  at  the  then  tem- 
perature, according  to  the  evidence,  would  naturally  attract  and 
keep  ice  in  it  and  upon  the  apron.  Patterson  says  that  ice  on 
the  apron  is  formed  partly  by  leaking  through  the  sluice.  This 
added  to  that  produced  by  the  spray  and  anchor  ice  evidently 
resulted  in  a blockade  in  the  sluiceway.  iCotton  says  that  the  ap- 
ron during  the  whole  time  he  was  there  was  in  the  condition  shewn 
in  exhibit  7,  and  Dobie,  the  defendants’  mechanical  superin- 
tendent, admits  that  the  ice  might  have  been  like  exhibit  5 when 
they  began  to  chop,  though  he  did  not  see  it.  I think  the  proper 
conclusion  from  all  the  evidence  and  circumstances  is,  that, 
when  the  deceased  and  Bert  Lockington,  at  10.30  on  the  morn- 
ing of  the  14th  January,  1912,  came  upon  the  scene,  there  was, 
a stoppage  caused  by  the  formation  of  ice,  probably  largely  by 
anchor  ice,  which,  according  to  Delisle  and  Johnston,  forms 
early  in  the  morning.  The  latter  also  says  that  ice  would  form 
up  like  the  model  in  24  hours.  I think  that  prompt  measures 
were  necessary,  and  that  the  act  of  the  deceased  was  a proper 
and  legitimate  one  within  the  scope  of  his  employment  and  in 
the  line  of  his  duty.  There  is  no  way  of  getting  rid  of  anchor 
ice  except  through  the  sluiceway,  the  clogging  of  the  rack  being 
the  thing  to  be  avoided,  as  it  both  stopped  the  flow  of  water 
and  endangered  the  rack  itself. 

The  case  of  Higgins  v.  Hamilton  Electric  Light  and  Cataract 
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Power  Co.  (1906),  7 O.W.R.  505,  expresses  in  a few  words  a 
view,  in  regard  to  the  workmen  there,  similar  to  that  to  which 
I have  come  on  this  branch  of  the  case,  as  applicable  to  the  de- 
ceased, namely,  ‘ ‘ that  upon  the-  general  orders  which  the  work- 
men -had  received  from  the  superintendent  they  were  not  for- 
bidden to  go  behind  these  slats,  and  that  for  the  purpose”  (speci- 
fied) “they  were  authorised  and  required  and  it  was  reasonably 
necessary  and  proper  that  they  should  go  there.” 

The  next  question  is,  whether  the  defendants  were  negli- 
gent in  their  system  or  plant,  and  whether  the  deceased’s  injury 
and  death  were  caused  by  reason  of  a defect  in  the  condition 
or  arrangement  of  the  ways,  works,  machinery,  plant,  build- 
ings or  premises  connected  with,  intended  for  or  used  in  the 
business  of  the  defendant  company. 

I think  that  there  were  defects,  and  that  the  defendants  were 
negligent  in  that  respect,  both  at  common  law  and  under  the  sub- 
section of  the  Workmen’s  'Compensation  for  Injuries  Act  re- 
ferred to  above  (RjS.'O.  1897,  ch.  160,  sec.  3,  sub-sec.  1). 
The  element  which  was  being  dealt  with  was  a dan- 
gerous one— water  power.  The  wing-dam,  which  is  very 
long,  is  wholly  unprotected  both  on  its  outer  and  inner  sides,  as 
are  the  walls  of  the  forebay  and  flume,  except  between  them  and 
along  one  side  of  the  latter.  There  is  a depth  of  twenty  feet  of 
water  in  the  forebay.  The  surface  of  the  wing-dam  was,  and 
continued  to  be,  covered  with  ice,  or  ice  and  snow.  Work  under 
Cotton  and  his  predecessors  was  treated  as  dangerous,  and  the 
visits  of  Patterson  and  Dobie  supplied  them  with  ample  know- 
ledge in  this  respect;  and  the  use  of  ropes,  which  were  kept  in 
the  store-room  of  the  power-house  for  use  in  the  machinery, 
and  for  the  men  clearing  ice,  was  resorted  to. 

Their  use  was  neither  compulsory  nor  invariable,  nor  was 
the  method  employed  the  same  on  all  occasions  ; the  end  some- 
times being  attached  to  a post  and  sometimes  held  by  another 
man.  Even  Cotton  does  not  say  that  his  instructions  as  to 
ropes  extended  to  work  done  on  the  sluiceway  or  on  the  apron ; 
but,  in  all  his  answers,  mentions  work  inside  the  sluiceway  and 
on  the  rack ; and  he  thus  defines  their  helpfulness : “ If  ropes 
properly  put  on,  properly  tied,  and  in  hands  of  competent  men, 
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no  element  of  danger  remains.  ’ ’ They  were  at  most  temporary, 
occasional,  makeshift  safeguards,  not  specially  designated  for 
the  work  about  and  on  the  ice,  and  needing  in  their  use  a com- 
petent man  to  hold  ‘and  a snubbing-post  to  tie  the  end  to.  There 
were  no  life-belts  nor  'life-lines  (since  supplied) . The  apron  ex- 
tended out  TO  feet  3 inches  (since  shortened  to  5 feet)  ; and  this 
length  necessitated  work  on  the  ice  which  could  not  be  reached 
from  the  pier.  There  was  no  guard-rail  nor  railed  platform 
extending  even  a few  feet  out  from  the  wing-dam  over  the  sluice- 
way apron  to  enable  the  ice  at  the  end  of  the  apron  to  be  broken 
with  safety,  although  there  is  a rail  above  the  rack. 

I do  not  accept  the  evidence  that  the  ice,  if  attacked  from 
inside  the  sluiceway,  would  disappear  when  the  water  was  let 
through.  That  might  be  true  as  to  so  much  as  could  be  reached 
and  broken  up  from  a position  inside  the  sluiceway.  This  was 
23  feet  6 inches  long,  and  '5  feet  10  inches  across,  but  only  4 
feet  6 inches  in  height;  not  enough,  when  clear,  for  a man  to 
work  upright  in;  and  I cannot  reach  the  conclusion  that  ice, 
if  solid  at  the  end  of  the  apron  10  feet  3 inches  from  the  end 
of  the  sluiceway,  would  give  way  before  the  rush  of  water  unless 
loosened  by  chisel  or  axes  outside.  The  fall  is  3 feet;  and 
the  speed  of  the  water  was,  to  my  mind,  greatly  magnified  by 
witnesses  who  dealt  with  the  current  as  unobstructed. 

In  Cairns  v.  Hunter  Bridge  and  Boiler  Co.  (1910),  2 O.W.N. 
472,  the  absence  of  a guard-rope,  in  Quint o v.  Bishop  (1911)  2 
O.W.N.  1152,  of  a guard  and  proper  boots,  and  in  Montreal  Park 
and  Island  B.W.  Co.  v.  McDougall  (1905),  36  S.C.R.  1,  of  rub- 
ber gloves,  were  held  to  be  negligence  in  the  employer. 

The  plaintiff  suggested  a railed  platform  extending  out 
above  the  apron  (exhibit  6).  The  objection  to  it,  namely,  that 
it  would  attract  the  spray  and  cause  the  ice  to  form  under  it  so 
as  to  reach  down  to  that  on  the  apron,  may  be  a valid  one,  if  it  was 
as  long  as  shewn;  but,  if  the  apron  had  been  as  short  as  it 
now  isr — about  5 feet — a very  modest  railed  platform  would 
have  enabled  the  outer  end  of  the  ice  on  the  apron  to  be  safely 
reached.  The  evidence  of  Fisk  and  Hicks  and  others  satisfies 
me  that  such  a safeguard  would  have  entirely  obviated  any 
danger. 
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The  common  law  liability  of  an  employer  was  stated  in  1868 
by  Lord  Cairns,  in  Wilson  v.  Merry  (1868),  L.R.  1 Sc.  App.  326, 
at  p.  333,  to  depend  on  whether  the  employer  had  exercised  dne 
care  in  selecting  proper  and  competent  persons  for  the  work, 
and  furnished  them  with  “ suitable  means  and  resources”  to 
accomplish  the  work.  Lord  Colonsay  (p.  344)  uses  the  expres- 
sion “to  provide  or  supply  the  means  of  providing . proper 
machinery  or  materials.”  In  Smith  v.  Baker  & Son,  [4891]  A.C. 
325,  at  p.  362,  Lord  Hersehell  says  that  the  duty  is  “to  provide 
proper  appliances,  and  to  maintain  them  in  a proper  condition, 
and  so  to  carry  on  his  operations  as  not  to  subject  those  em- 
ployed by  him  to  unnecessary  risk.”  See  also  Schwoob  v.  Michi- 
gan Central  R.W.  Co.  (1905),  9 O.L.R.  86;  Canada  Woollen 
Mills  Limited  v.  Traplin  (1904),  36  S.O.R.  424;  and  TJylaki  v. 
Dawson  (4905-6),  6 O.W.R.  669,  7 O.W.R.  300,  where  the  use 
of  an  ordinary  open  hook,  instead  of  a safety  hook — where  the 
danger  was  obvious  and  constant  and  the  means  of  averting  it 
simple  and  apparent — was  held  negligence  in  the  employer. 

In  McKeand  v.  Canadian  Pacific  R.W.  Co.  (4910),  1 O.W.N. 
1059,  2 O.W.N.  812,  it  is  said  (p.  1061  of  the  earlier  volume)  : 
“When  we  find  a workman,  in  the  course  of  his  employment, 
placed  in  a position  of  peril  by  the  negligence  of  the  master  in 
the  construction  of  the  works  and  ways  of  the  master,  and  an 
accident  happening  precisely  in  the  way  one  would  expect  as  the 
result  of  the  negligence  found,  the  jury  can  infer  that  the  negli- 
gence caused  the  accident.” 

It  was  not  argued  that  the  letter  was  an  order  under  sec.  3, 
sub-sec.  3,  of  the  Workmen’s  Compensation  for  Injuries  Act; 
and  I have,  therefore,  not  considered  the  question  which  might 
be  raised  under  that  sub-section. 

But,  notwithstanding  these  two  findings,  the  defendants  con- 
tend that  the  deceased  accepted  the  risk.  In  determining  this 
question,  it  is  necessary  to  consider  the  cases  on  the  subject. 

Originally  it  was  held  that,  notwithstanding  the  common  law 
liability  imposed  on  the  master  to  carry  on  his  business  on  such 
a system  and  with  such  appliances  as  not  to  expose  his  work- 
men to  unreasonable  risk,  a workman  could,  by  voluntarily 
agreeing  to  take  the  risks  arising  from  their  non-fulfilment, 
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absolve  the  master  from  the  consequence  of  his  'breach  of  duty, 
whether  or  not  the  danger  was  one  which  might  be  called  in- 
cidental to  the  work  or  was  occasioned  by  the  imperfect  condi- 
tions under  which  the  employer  carried  it  on.  'That  agreement 
need  not  be  made  in  express  terms,  but  could  be  implied  from 

A 

the  conduct  of  the  workman. 

It  was  laid  down  in  Thomas  v.  Quart  ermaine  (1887),  18 
Q.B.D.  685,  by  Bowen,  L.J.,  at  p.  697 — speaking  of  the  maxim 
volenti  non  fit  injuria — that  knowledge  may  not  be  a conclusive 
defence,  but  when  it  is  a knowledge  under  circumstances  that 
leave  no  inference  open  but  one,  namely,  that  the  risk  has  been 
voluntarily  encountered — that  is,  with  knowledge  and  appre- 
ciation of  both  risk  and  danger — the  defence  is  complete.  The 
learned  Judge  was  then  referring  to  the  maxim,  and  not  to  con- 
tributory negligence,  which.,  as  he  observes,  arises  when  there 
has  been  a breach  of  duty  on  the  part  of  the  defendant,  not 
where,  ex  hypothesi , there  has  been  none.  The  case  was  decided 
upon  the  ground  that  the  workman  had  voluntarily  incurred  the 
danger  “incident  to  a perfectly  lawful  use  of  his  (the  owner’s) 
own  premises.” 

It  would  appear  to  me,  from  the  judgments  in  the  above  case 
and  those  in  Smith  v.  Baker  & Sons  (infra),  that  there  may  be 
three  positions  as  to  which  the  maxim  may  apply:  (1)  where 
there  is  danger  inherent  in  the  work  itself,  and  where  pre- 
cautions are  actually  or  commercially  impossible,  or  where  none 
are  in  fact  taken,  and  where  the  workman  consents,  in  the  sense 
of  agreeing  voluntarily,  to  engage  in  the  work  with  that  know- 
ledge and  under  those  conditions  (per  Lord  Watson,  in  Smith 
v.  Baker  & Sons,  [1891]  AjC.  325,  at  p.  356;  Lord  Herschell, 
S.C.,  at  pp.  360J362  ; Lord  Bramwell,  S.C.,  at  p.  341;  per  Bowen, 
L.J.,  at  p.  695,  and  Fry,  L.J.  at  pp.  701-2,  in  Thomas  v.  Quart  er- 
maine; per  Romer,  L.J.,  in  Williams  v.  Birmingham  Battery  and 
Metal  Co.,  [1899]  2 Q.B.  338)  ; (2)  where  the  work  is  intrin- 
sically dangerous,  notwithstanding  that  reasonable  care  has  been 
taken  to  render  it  as  little  dangerous  as  possible,  and  the  work- 
man undertakes  to  do  it,  he  thereby  voluntarily  subjects  him- 
self to  the  risks  inevitably  accompanying  it  (per  Lord  Herschell 
in  Smith  v.  Baker  & Sons,  at  p.  360)  ; or,  as  put  by  Bowen,  L.J., 
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in  Thomas  v.  Quartermaine,  18  Q.B.D.  at  p.  697,  where  the 
danger  is  visible  and  the  risk  is  appreciated,  and  the  injured 
person,  knowing  and  appreciating  both  risk  and  danger,  volun- 
tarily encounters  them;  (3)  where  the  inevitable  consequence 
of  the  employee  discharging  his  duty  would  obviously  be  to  occa- 
sion him  personal  injury,  and  where  it  is  clearly  brought  home 
to  his  mind  that  the  risk  he  ran  was  from  a danger  both  fore- 
seen and  appreciated  ( per  Lord  Esher,  M.R.,  in  Yarmouth  v. 
France  (1887),  19  Q.B.D.  647,  at  p.  651;  per  Lord  Watson  in 
Smith  v.  Baker  & Sons,  at  p.  357 ; per  Lord  Herschell,  S.C.,  at 
pp.  361-2-3). 

But,  as  pointed  out  in  Smith  v.  Baker  & Son's,  the  acceptance 
of  the  risk  of  negligence  in  the  condition  of  the  works,  ways,  etc., 
or  in  the  conduct  of  the  master’s  operations,  is  not  covered  by 
the  maxim  except  in  cases  included  in  No.  3.  The  doctrine  was 
considered  in  Yarmouth  v.  France,  and  it  was  there  laid  down 
that  the  question  of  whether  a workman  could  be  said  to  be 
“volens”  was  a question  of  fact,  depending  upon  the  evidence 
adduced  in  each  case,  and  that  the  Court  had  no  right  to  draw 
this  inference  merely  from  the  fact  of  knowledge  of  the  risk, 
together  with  continuance  in  the  employment.  The  majority  of 
the  Court  considered  the  workman’s  complaints  and  the  reply 
of  the  foreman  some  evidence  of  non-acceptance  of  the  risk, 
and  hold  the  defendants  liable  for  the  result  of  a defect  in  the 
plant,  under  the  Workmen’s  Compensation  Act. 

In  Church  v.  Appleby  Brothers  (1888),  60  L.T.R.  542,  it  was 
held  that  in  the  case  of  a workman  who  was  killed  the  defence 
applied;  and  that,  although  no  evidence  could,  therefore,  be 
given  as  to  the  state  of  his  mind  with  reference  to  the  risk, 
knowledge  of  the  defect,  coupled  with  the  continuance  in  the 
employment,  was  some,  if  not  conclusive,  evidence  of  willing- 
ness to  incur  it.  Under  our  Act  such  continuance  is  expressly 
made  non-eonclusive. 

In  Smith  v.  Baker  & Sons,  [1891]  A.C.  325,  the  Lord  Clian- 
- cellor  put  the  question  of  law  there  involved  as  being  whether, 
upon  the  facts  and  on  an  occasion  when  the  very  form  of  liis 
employment  prevented  the  plaintiff  from  looking  out  for  him- 
self, he  consented  to  undergo  this  particular  risk,  and  so  dis- 


Hodgins,  J.A. 
1913 
|Fair- 

WEATHER 

V. 

Canadian 

General 

Electric 

Co. 


314 

Hodgins,  J.A. 

1913 

Fair- 

weather 

v. 

Canadian 

General 

Electric 

Ob. 


ONTARIO  LAW  REPORTS.  [vol. 

entitled  himself  to  recover,  and  concludes  that  the  maxim  is 
not  applicable  because  the  compulsion  of  that  form  of  employ- 
ment rendered  him  unable  to  take  precautions.  Lord  Herschell, 
at  p.  367,  explains  that  knowledge  and  appreciation  must  be  of 
the  risk  which  arose  on  the  occasion  in  question  from  the  par- 
ticular work  which  the  plaintiff  had  then  to  perform,  and  thus 
brings  up  the  limitation  on  contributory  negligence  mentioned 
by  Lord  Esher,  M.R.,  in  Thomas  v.  Quartermaine,  in  his  dissent- 
ing judgment,  at  p.  690 — “If  the  servant,  in  spite  of  the  danger, 
does  any  act  tending  to  save  life  or  to  the  protection  of  his 
master’s  property,  I protest  against  its  being  said  that  the  jury 
are  bound  to  find  that  there  is  negligence  in  such  case  on  the 
part  of  the  man  who  runs  a risk.” 

As  stated  in  Williams  v.  Birmingham  Battery  and  Metal  Co ., 
[1899]  2 Q.B.  338,  the  defendant  must  obtain  a finding  that  the 
plaintiff  had  agreed  to  undertake  the  risk  of  the  defect  or  negli- 
gence upon  which  the  action  was  founded,  and  a finding  that  he 
knew  of  the  risk  is  not  sufficient.  In  that  case  Sir  A.  L.  Smith, 
L.J.,  said  (p.  343)  : “This  is  the  case  of  no  proper  appliances 
having  been  supplied  by  the  master  at  all,  so  that  the  man  might 
carry  on  his  operation  in  such  a way  as  not  to  be  exposed  to 
unnecessary  risk.”  The  jury  found  that  the  plaintiff  had  the 
same  means  of  knowing  of  the  danger  as  the  defendants,  and 
that  he  did  know  of  it.  This  is  not  the  same  as  a finding  that 
the  plaintiff  had  taken  upon  himself  the  risk.  That,  as  pointed 
out  by  Romer,  L.J.,  is  a question  of  fact  in  each  case,  to  'be 
decided  according  to  the  circumstances  ; and  his  continuance  in 
the  employment,  with  knowledge  of  the  risk  and  of  the  absence 
of  precautions,  is  important,  but  not  necessarily  conclusive 
against  him. 

In  Canada  Foundry  Co.  v.  Mitchell  (1904),  35  iSJC-.R.  452, 
the  maxim  was  held  not  applicable  to  a case  where  the  foreman 
of  a gang  used  unsuitable  appliances  and  knew  and  fully  appre- 
ciated the  risk,  but  was  not  found  by  the  jury  to  have,  by  con- 
tinuing their  use,  voluntarily  incurred  it.  Nesbitt,  J.,  in  a very 
interesting  judgment,  dissented  upon  the  ground  that  a work- 
man who  was  perfectly  aware  of  the  danger  of  using  these  ap- 
pliances, and  took  the  course  to  save  himself  trouble,  must  be 
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held  to  have  voluntarily  accepted  the  risk.  But  he  depends  on 
the  fact  that  proper  appliances  were  provided  and  not  used  by 
him,  and  that  the  workman’s  option  was  exercised;  a point 
which  the  finding  of  the  jury  negatived. 

In  Montreal  Park  and  Island  R.W.  Co.  v.  McDougall,  36 
S.C.R.  1,  it  was  held  that  it  was  not  a sufficient  defence  to  shew 
that  the  plaintiff  had  knowledge  of  the  risks  of  his  employment, 
but  there  must,  be  such  knowledge  shewn  as,  under  the  circum- 
stances, leaves  no  doubt  that  the  risk  was  voluntarily  incurred, 
and  this  must  be  found  as  a fact.  That  is  the  ratio  decidendi  in 
Blanquist  v.  Hogan  (1902),  1 O.W.R.  15,  and  Gordanier  v.  John 
Dick  Co.  (1903),  2 O.W.R.  1051. 

In  Brooks  Scanlon  O’Brien  Co.  v.  Fakkema  (1911),  44  S.C.R. 
412,  it  was  held  that  remaining  in  a place  of  danger  was  not  a 
voluntary  assumption  of  the  risk  of  a dangerous  operation. 

In  Cameron  v.  Douglass  (1904),  3 O.W.R.  817,  the  dec  ision  at 
the  trial  is  not,  in  my  view,  reconcilable  with  Canada  Foundry 
Co.  v.  Mitchell,  35  iS.C.R.  452.  The  case,  however,  -was  sent  back 
for  a new  trial  (see  Cameron  v.  Douglass  (1905),  5 O.W.R.  35, 
6 O.W.R.  673). 

Mr.  Justice  Anglin  in  Grand  Trunk  Pacific  R.W.  Go.  v.  Bru- 
lott  (1911),  13  Can.  Ry.  Cas.  95,  46  S.C.R.  629,  thus  ex- 
presses his  idea  as  to  what  a finding  that  a workman  is 
volens  involves : ‘ 1 In  order  to  find  him  volens  the  jury  must  have 
been  satisfied  that,  with  full  knowledge  and  appreciation  of  the 
risk  he  incurred  in  working  without  the  protection  of  flags,  he 
freely  and  without  any  compulsion,  either  of  an  immediate  order, 
or  arising  from  fear  of  dismissal  or  serious  reproof,  assumed 
that  risk  as  his  own.” 

This  is  in  line,  though  more  adequately  expressed,  with  the 
statement  of  Hawkins,  J.,  in  Thrussell  v.  Handy  side  (1888),  20 
Q.B.D,  359,  at  p.  364:  “It  cannot  be  said,  where  a man  is  law- 
fully engaged  in  work,  and  is  in  danger  of  dismissal  if  he  leaves 
his  work,  that  he  wilfully  incurs  any  risk  wihch  he  may  en- 
counter in  the  course  of  such  work.  . . . It  is  different  where 

there  is  on  duty  to  be  performed,  and  a man  takes  his  chance 
of  the  danger,  for  there  he  voluntarily  encounters  the  risk.  ’ ’ 

I am  satisfied  that,  in  the  circumstances  I have  already  dis- 
cussed as  to  the  situation  created  by  the  letter,  and  the  conditions 
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during  the  week  preceding  and  on  the  morning  of  the  14th  Janu- 
ary, the  deceased  did  not,  within  the  meaning  of  the  maxim  as 
explained  'by  these  cases,  voluntarily  accept  the  risk.  He  falls 
within  none  of  the  three  descriptions,  and  his  case  is  well 
covered  by  'Mr.  Justice  Anglin’s  view  just  quoted. 

The  last  question  is,  whether,  notwithstanding  the  defect  in 
the  condition  of  the  ways,  etc.,  and  although  the  defendants  can- 
not succeed  upon  their  plea  that  the  deceased  voluntarily  ac- 
cepted the  risk — as  I hold  they  cannot — they  have  still  shewn 
such  contributory  negligence  in  the  deceased  as  to  prevent  the 
plaintiff — his  widow  and  personal  representative — from  suc- 
ceeding. 

In  cases  of  neglect  of  duty  by  the  master,  contributory  negli- 
gence is  a good  defence,  and  may  be  proved  by  shewing  any  act 
of  negligence  on  the  part  of  the  workman  but  for  which  the  acci- 
dent would  not  have  happened,  which  negligence  may  well  in- 
clude recklessness,  even  in  a needful  exposure  to  danger. 

I confess  that  this  aspect  of  the  case  has  given  me  consider- 
able anxiety,  and  I am  not  wholly  satisfied  that  I am  right  in  the 
view  that  the  defendants  must  fail  here  too.  It  was  contended 
that,  as  the  spot  from  which  the  deceased  slipped  was  within  4 
or  6 feet  of  the  end  of  the  ice  on  the  apron  (a  place  described  by 
Bert  Lockington  as  a dangerous,  and  by  Johnston  as  a specially 
dangerous,  one) — though  George  Lockington  observes  that  one 
is  just  as  likely  to  slip  near  the  pier  as  further  away — the  de- 
ceased should  have  had  a rope  round  him  to  be  held  by  Bert 
Lockington ; that  ropes  were  in  the  store-house ; that  he,  as 
operator,  had  charge  of  all  the  stores,  including  these ; that  he 
knew  they  had  been  used  on  Friday;  and  that  Bert  Locking- 
ton asked  for  one  before  they  began  work  on  the  apron.  It  is 
also  said  that  in  cutting  ice  he  disobeyed  the  direct  orders  of 
Cotton. 

'Speaking  generally,  the  dates  are  suggestive.  On  the  2nd 
January,  Bert  Lockington  came.  The  work  by  these  two  had 
apparently  not  been  satisfactory  (see  the  letter,  exhibit  T2)  ; and, 
on  the  8th,  Cotton  went  down,  and  with  two  three  of  the  Lock- 
ingtons,  making  in  all  four  or  five,  worked  for  the  week  and  left 
on  Saturday  night.  It  was  not  explained  why  they  did  not  re- 
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turn  on  Sunday,  although  the  ice  on  the  apron  had  not  been 
attacked  or  removed. 

Dealing,  however,  with  the  above  contentions  seriatim.  If 
the  apron  was  10  feet  3 inches  long,  the  deceased  was  4 or  6 
feet  from  the  end  of  the  ice  on  it,  according  to  Bert  Locking- 
ton,  who  was  between  him  and  the  face  of  the  wing-dam,  with 
one  foot  on  the  latter.  On  cross-examination,  Lockington  says 
that  he  was  half  way  out  on  the  ice,  which  extended  out  beyond 
the  apron.  He  puts  it  at  2 feet  beyond.  An  examination  of 
the  models  corroborates  this.  If  there  was  12  feet  of  ice,  the 
deceased  was  half  way  or  more  out  on  it. 

Delisle  points  out  that,  when  it  is  very  cold,  they  have  to  get 
out  further  from  the  pier  to  cut  the  ice.  George  Lockington,  em- 
ployed to  cut  ice,  has  been  out  as  far  or  further  than  the  de- 
ceased on  the  ice  on  the  apron.  But  it  was  the  outer  end  that 
had  to  be  cut  or  opened;  and,  whether  the  deceased  was  only  a 
foot  beyond  Lockington,  or  more  than  that,  he  was  where,  in  his 
judgment,  he  could  reach  and  open  the  ice  where  it  blocked  the 
end;  and,  granting  that  the  work  had  to  be  done  by  chopping, 
it  cannot  be  recklessness  to  go  to  the  only  place  from  which  it 
can  be  reached. 

'The  best  answer  to  the  charge  of  recklessness  is  Cotton’s 
opinion  of  the  deceased  and  his  actions.  He  says  that  he  “ knew 
Fairweather  well — great  ability,  competent  and  skilled,  not  fool 
enough  to  'be  out  on  the  ice  for  fun.  If  he  was  out  there,  cutting 
ice,  he  must  have  thought  it  necessary.” 

As  to  the  ropes,  no  doubt  there  were  ropes  in  the 
store-room,  but  knowledge  of  this  fact  by  the  deceased  and  of 
the  one  used  on  the  12th  January  depends  wholly  upon  Cotton’s 
uncorroborated  evidence.  Bert  Lockington  says  that  he  never 
saw  the  deceased  use  a rope,  and  that,  while  his  brother  was  out 
on  the  chute  with  a rope  round  bim  on  the  12th  January,  the 
deceased  had  not  seen  it,  as  he  was  not  out  that  day.  George 
Lockington  was  not  asked,  nor  was  his  father,  as  to  the  de- 
ceased’s presence;  and  I prefer  Bert  Lockington ’s  evidence  on 
that  point  to  that  of  Cotton,  who  says  that  the  deceased  whs 
there  and  saw  it.  Johnston  says  that  rope  was  not  used  after  he 
came  back  till  his  death.  Delisle  says  that  ropes  were  used  when 
the  deceased  was  there,  but  not  in  his  presence. 
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For  the  reasons  'given  later,  I am  not  prepared  to  place  im- 
plicit confidence  in  Cotton ’s  evidence  on  this  point,  or  as  to  his 
orders  to  Fairweather.  Upon  the  question  of  contributory  negli- 
gence, the  onus  is  on  the  defendants,  and  they  cannot  succeed 
unless  it  is  proved  clearly ; and  I think  that  'Cotton ’s  evidence, 
on  almost  all  material  points,  is  in  conflict  with  the  evidence  of 
the  other  witnesses  and  with  the  circumstances  as  I find  them. 

Cotton’s  story  that  he  took  the  deceased  to  the  store-house, 
250  feet  from  the  power-house,  and  shewed  him  three  ropes,  and 
told  him  to  use  them  for  the  men  for  clearing  ice  from  the  rack 
and  sluiceway,  looks,  I think,  a little  too  much  like  filling  in 
the  necessary  gap,  in  view  of  the  evidence  I have  quoted,  and 
is  not  probable,  having  regard  to  some  of  the  facts  deposed  to 
by  others.  'Cotton  was  called  at  the  very  end  of  the  defence, 
after  the  plaintiff’s  local  witnesses  and  those  working  there  the 
last  week,  including  the  Lockingtons,  had  been  examined. 

Bert  Lockington  says:  “I  told  Fairweather  I needed  a rope 
on  the  day  of  the  accident.  Did  not  tell  him  what  for;  to  put 
round  one  of  us.  I expect  he  heard  me.  He  went  into  power- 
house, and  then  came  back  and  said  wheels  going  faster  than 
when  he  went  in ; said  nothing  about  rope ; one  rope  was  in  use. 
I don’t  remember  if  he  said  so.” 

It  will  be  observed  that  Fairweather  is  not  stated  to  have 
gone  to  the  store-house,  but  to  the  power-house ; and  Bert  Lock- 
ington himself  says  that  he  did  not  know  that  there  were  more 
ropes  in  the  store-house,  and  asserts  that  the  rope  used  by  him 
and  his  brother  on  the  12th  was  in  use  on  the  governor  on  the 
power-house  on  the  14th  January.  William  Lockington  speaks 
of  the  ropes  being  there  for  general  purposes  and  used  on  winch 
and  cutting  ice. 

When  Cotton  was  giving  his  evidence,  he  stated  that  he  had 
told  the  deceased  not  to  cut  ice,  and  I so  noted  it.  But  I thought 
at  the  time  that  his  answer  was  not  intended  to  be  direct  but 
argumentative,  and  that  what  he  had  said  was  rather  by  way  of 
remonstrance  or  advice.  To  avoid  doing  him  any  injustice.  I 
obtained  from  the  reporter  a copy  of  that  part  of  the  evidence, 
which  strengthens  my  view,  'because  in  both  cases  his  answer  has 
a reason  added  to  it.  I was  not  impressed  by  his  testimony  par- 
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ticularly  on  this  point;  and  he  gave  evidence  inconsistent  with 
it,  as  follows: — 

“Q.  And  your  instructions  were  to  Mr.  Fairweather  that 
that  would  be  his  duty  to  look  after  the  ice?  A.  Yes. 

“Q.  And  you  had  confidence  in  his  ability  to  do  it?  A.  Yes.” 

However,  I do  not  see  that  Cotton  had  any  authority  to  give 
instructions  to  the  deceased.  He  was  sent  there  to  give  the  re- 
sults of  his  experience  and  information;  but  he  is  not  put  in 
charge,  nor  is  he  given  any  mission  except  that  of  help.  He  was 
merely  a fellow-workman  on  that  occasion.  There  was  no  warn- 
ing against  going  upon  the  ice  on  the  apron,  and  the  alleged 
instructions  do  not  specifically  relate  to  that  ice  more  than  to 
any  other. 

On  the  whole,  therefore,  and  with  some  hesitation,  I think 
that  the  defendants  have  failed  to  shew  contributory  negligence 
in  the  deceased. 

There  will  be  judgment  for  the  plaintiff  for  the  sum  of 
$2,500,  with  costs  of  action.  The  apportionment  of  this  sum 
can  be  spoken  to  before  the  formal  judgment  is  settled. 


[APPELLATE  DIVISION.] 

Morrison  v.  Pere  Marquette  R.R.  Co. 

Railway  Breach  of  Statutory  Duty — Neglect  to  Furnish  Accommodation 
for  Passengers  at  Station — Dominion  Railway  Act,  secs.  284(1)  (a), 
(7),  427(12) — Exposure  of  Passenger  to  Gold — Damages — Remoteness 
— Finding  of  Jury. 

The  judgment  of  a Divisional  Court,  27  O.L.R.  551,  affirmed. 

Appeal  by  the  defendants  from  the  order  of  a Divisional  Court, 

27  O.L.R.  551,  affirming  the  judgment  of  Britton,  J.,  27  O.L.R. 
271. 

March  3.  The  appeal  was  heard  by  Mulock,  C.J.Ex.,  Clute, 
Riddell,  Sutherland,  and  Leitch,  JJ. 

D.  L.  McCarthy,  K.C.,  and  R.  L.  Brackin,  for  the  defendants. 
The  damages  claimed  are  too  remote;  and  the  case  of  Hobbs  v. 
London  and  South  Western  R.W.  Co.  (1875),  L.R.  10  Q.B.  Ill,  as 
modified  by  McMahon  v.  Field  (1881),  7 Q.B.D.  591,  relied  upon 
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by  the  plaintiff,  is  not  applicable  to  the  facts  of  this  case.  In 
the  Hobbs  case,  the  woman  caught  cold  from  being  put  off  at  the 
wrong  station.  In  this  case,  the  man  caught  cold  because  there 
was  no  station.  The  evidence  at  the  trial  being  consistent  with 
two  theories  as  to  the  plaintiff’s  condition  at  the  time  of  the  trial, 
one  set  of  medical  men  suggesting  that  the  catching  cold  on  the 
night  in  question  might  have  given  rise  to  his  illness,  and  another 
set  saying  that  the  diagnosis  clearly  pointed  to  “walking  typhoid,” 
it  was  the  duty  of  the  learned  trial  Judge  to  have  withdrawn  the 
case  from  the  jury,  on  the  ground  that  the  suggested  damages 
were  too  remote,  and  that  they  were  not  a natural  and  probable 
consequence  of  the  failure  to  supply  a station,  nor  could  it  be 
contemplated  by  the  parties  that  their  failure  to  supply  a station 
in  the  month  of  July  would  result  in  persons  waiting  for  the  train 
taking  cold.  Toronto  R.W.  Co.  v.  Grinsted  (1895),  24  S.C.R.  570, 
was  also  referred  to  and  distinguished. 

J.  H.  Rodd,  for  the  plaintiff,  was  not  called  upon. 

At  the  conclusion  of  the  argument  on  behalf  of  the  defendants, 
the  judgment  of  the  Court  was  delivered  by  Mulock,  C. J. : — The 
plaintiff,  who  resided  at  Walkerville,  on  the  line  of  the  defendants’ 
railway,  bought  a return  ticket  from  Walkerville  to  Marshfield  (a 
stopping-place  on  the  defendants’  railway),  and  proceeded  to 
Marshfield,  intending  to  return  by  the  evening  train,  which  was 
due  at  Marshfield  shortly  before  nine  o’clock  in  the  evening. 
There  had  been  a station  building  at  Marshfield,  but  it  had  been 
burnt  down  a couple  of  years  before,  and  not  rebuilt.  The  point, 
however,  continued  as  a stopping-place  on  the  line  of  railway. 
The  plaintiff  arrived  there,  to  take  the  return  train,  shortly  before 
it  was  due,  but  the  train  was  late — how  late  was  not  made  known. 
There  was  no  place  of  shelter  to  which  the  plaintiff  could  go  in 
order  to  await  the  arrival  of  the  train;  accordingly,  he  was  obliged 
to  remain  at  the  stopping-place  in  question;  and,  being  thus 
exposed  to  the  weather  for  a considerable  length  of  time,  contracted 
an  illness;  and  this  action  is  brought  for  damages  because  of 
such  illness,  caused  by  the  omission  of  the  defendant  company  to 
establish  a proper  building. 

It  was  argued  before  us  that  the  plaintiff’s  claim  for  damages 
was  too  remote;  and  reliance  was  placed  upon  claims  for  damages 
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of  that  nature  arising  from  breach  of  contract;  but  the  cause  of 
action  here  is  a statutory  one.  Section  284  of  the  Railway  Act 
of  Canada  declares  that  “the  company  shall  furnish,  at  the  place 
of  starting,  and  at  the  junction  of  the  railway  with  other  railways, 
and  at  all  stopping-places  established  for  such  purpose,  adequate 
and  suitable  accommodation  for  the  receiving  and  loading  of  al 
traffic  offered  for  carriage  upon  the  railway;”  and  sub7sec.  7 of 
sec.  284  declares  that  “every  person  aggrieved  by  any  neglect  or 
refusal  of  the  company  to  comply  with  the  requirements  of  this 
section  shall,  subject  to  this  Act,  have  an  action  against  the  com- 
pany, from  which  action  the  company  shall  not  be  relieved  by 
any  notice,  condition  or  declaration  if  the  damage  arises  from  any 
negligence  or  omission  of  the  company  or  of  its  servants.” 

Here  it  was  shewn  that  the  company  had  failed  to  supply 
adequate  and  suitable  accommodation  at  Marshfield,  the  stopping- 
place  in  question,  whereby  the  plaintiff  was  exposed  to  the  weather 
and  contracted  the  illness  complained  of. 

There  was  evidence,  which  could  not  have  been  withdrawn 
from  the  jury,  that  the  plaintiff’s  illness  was  occasioned  by  the 
defendants’  failure  to  observe  the  provisions  of  the  section  in 
question;  and  we  agree  with  the  view  of  the  Divisional  Court 
and  of  the  learned  trial  Judge  that,  the  plaintiff’s  cause  of  action 
being  a statutory  one,  he  is  entitled  to  maintain  this  action  in 
respect  of  the  injury  occasioned  to  him  by  the  defendants’  failure 
to  discharge  their  statutory  duty. 
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[DIVISIONAL  COURT.] 

McKay  v.  Davey. 

Sale  of  Goods — Representations— Warranty — Breach  — Onus  — Swarms  of 
Bees  - — Foul  Brood  Act  — Contravention  of — Inspection  — Disease — 
Cause  of  Action — Damages. 


The  plaintiff  bought  from  the  defendant  twenty  swarms  of  bees,  upon  the 
representation,  as  alleged  by  the  plaintiff,  that  they  had  been  inspected, 
and  “were  clean  and  all  right.”  The  bees  turned  out  to  be  diseased: — 
Held  (Sutherland,  J.,  dissenting),  that  the  plaintiff  had  satisfied  the 
burden  of  shewing  the  representations,  their  falsity,  and  the  defendant’s 
knowledge  of  their  falsity;  that  the  representations  amounted  to  a 
warranty;  and  that  the  defendant  was  liable  for  the  breach. 

Per  UuuTfE,  J.,  that  the  defendant  sold  the  bees  without  the  inspector’s 
authority  required  by  sec.  6 of  the  Foul  Brood  Act,  6 Edw.  VII.  eh.  51; 
that  that  statute  was  passed  for  the  benefit  of  those  engaged  in  bee- 
keeping; that  the  injury  arose  to  the  plaintiff  from  the  act  done  by  the 
defendant  in  contravention  of  the  statute ; and  upon  that  ground  also 
the  defendant  was  liable  (Sutherland,  J.,  contra.). 

The  distinction  between  a statute  prohibiting  a certain  thing,  with  a 
penalty  in  case  of  breach,  in  the  interests  of  the  public,  and  a statute 
passed  for  the  benefit  of  a certain  class,  pointed  out. 

Ward  v.  Holbhs  (J1878),  4 App.  Oas.  13,  specially  referred  to. 

The  damages  should  not  be  limited  to  a return  of  the  purchase-money; 
the  natural  consequence  of  the  defendant’s  act  was  to  spread  the  dis- 
ease among  other  colonies  of  bees. 

Appeal  by  the  defendant  from  the  judgment  of  the  Junior 
Judge  of  the  County  Court  of  the  County  of  Grey,  in  favour  of 
the  plaintiff,  in  an  action  in  that  Court  for  damages  for  breach  of 
an  alleged  warranty  upon  the  sale  of  bees,  or  for  contravention 
\ of  the  Foul  Brood  Act,  6 Edw.  VII.  ch.  51  (0.) 


December  6,  1912.  The  appeal  was  heard  by  a Divisional 
Court  of  the  High  Court  of  Justice,  composed  of  Mulock, 
C.J.Ex.D.,  Clute  and  Sutherland,  JJ. 

E.  D.  Armour , K.C.,  for  the  defendant.  There  was  no  war- 
ranty by  the  vendor  that  the  bees  were  clean,  and  the  maxim 
caveat  emptor  applies.  The  plaintiff,  at  the  time  of  the  purchase, 
could  have  found  foul  brood  if  he  had  made  a proper  inspection 
of  the  hives.  The  bees  may  have  been  infected  from  the  honey 
supplied  by  the  plaintiff  feeding  the  bees  during  the  winter. 
There  was  no  evidence  that  the  disease  originated  with  the  de- 
fendant’s bees.  Therefore,  no  action  lies  at  common  law.  As 
to  the  Foul  Brood  Act,  6 Edw.  VII.  ch.  51,  it  is  not  one  for  the 
protection  of  purchasers,  but  for  the  general  -suppression  of  the 
disease:  Maxwell’s  Interpretation  of  Statutes,  5th  ed.,  p.  67; 
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Stevens  v.  Chown ,.  [1901]  1 Ch.  894,  903;  Wolverhampton  New 
Waterworks  Co.  v.  Hawkesford  (1859),  6 C.B.N.S.  336,  at  p.  356. 
As  the  statute  provides  a penalty,  no  action  will  lie  at  the  instance 
of  a private  individual  for  a contravention  of  the  Act:  Atkinson 
v.  Newcastle  Waterworks  Co.  (1877),  2 Ex.D.  441;  Cowley  v. 
Newmarket  Local  Board,  [1892]  A.C.  345,  at  p.  352;  Stevens  v. 
Jeacocke  (1848),  11  Q.B.  731;  Pasmore  v.  Oswaldtwistle  Urban 
District  Council,  [1898]  A.C.  387,  at  pp.  394,  398.  So  there  is  no 
right  of  action  under  the  statute. 

I.  B.  Lucas,  K.C.,  for  the  plaintiff.  Though  the  learned 
County  Court  Judge  has  not  expressly  found  that  there  was 
foul  brood  among  the  plaintiff’s  bees,  yet  he  seems  to  have  assumed 
that  there  was.  The  representations  made  by  the  defendant  at 
the  time  of  the  sale  amounted  to  a warranty  that  the  bees  were 
clean,  whereas  they  were  tainted  with  foul  brood.  As  to  the  in- 
terpretation of  the  statute,  it  must  be  given  a reasonable  inter- 
pretation; and  I submit  that,  while  it  is  for  the  protection  of  the 
public  in  a general  sense,  yet  it  is  also  for  the  protection  of  the 
purchaser,  in  the  sense 'that  it  prohibits  the  sale  of  infected  beeS: 
City  of  Vancouver  v.  McPhalen  (1911),  45  S.C.R.  194,  214;  Osborne 
v.  Williams  (1811),  18  Yes.  379,  11  R.R.  218;  Williams  v.  Hedley 
(1807),  8 East  378,  9 R.R.  473;  Groves  v.  Lord  Wimborne,  [1898] 
2 Q.B.  402.  In  any  case,  we  are  entitled  to  a return  of  the  pur- 
chase-money. 

Armour,  in  repl 

March  6,  1913.  Clute,  J. : — In  February,  1911,  the  plaintiff 
bought  from  the  defendant  about  twenty  swarms  of  bees,  upon 
the  representation,  as  the  plaintiff  says,  that  they  had  been  in- 
spected, and  “were  clean  and  all  right.”  Twelve  of  these  hives, 
the  rest  having  died  during  the  winter,  were  brought  to  the 
plaintiff’s  premises  about  the  1st  May,  making,  with  the  nine 
hives  the  plaintiff  then  had,  twenty-one  hives  in  all. 

By  the  1st  June,  some  of  the  bees  had  died  off,  leaving  only 
thirteen  hives  altogether,  viz.,  nine  of  the  plaintiff’s  and  four  of 
those  bought  from  the  defendant.  These  were  inspected  on  the 
10th  June,  1911,  when  it  was  found  that  all  four  of  those  pur- 
chased from  the  defendant  were  diseased  with  “foul  brood,” 
the  nine  hives  of  the  plaintiff  still  remaining  clean. 
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The  plaintiff  attempted  to  treat  them,  but  found  them  so 
bad  that  all  purchased  from  the  defendant  had  to  be  destroyed. 

It  was  argued  at  bar  that  these  bees  might  have  been  infected 
from  the  honey  supplied  by  the  plaintiff  feeding  the  bees  during 
the  winter;  but,  upon  a perusal  of  the  evidence,  I think  it  is  wholly 
improbable. 

The  plaintiff  had  sold  out  all  he  had,  in  the  spring  of  1910, 
except  one  hive  at  his  father-in-law’s,  three  miles  away.  The 
bees  so  sold  by  the  plaintiff  were  alleged  to  be  diseased,  and  he 
made  a settlement  with  the  purchaser.  He  started  anew  with 
three  hives,  which  were  inspected  in  1910,  and  reported  cle^n. 
These  three,  at  the  time  of  the  purchase,  had  increased  to  nine. 

It  appears  from  the  evidence  of  the  inspector  that  the  de- 
fendant’s bees  had  been  inspected  on  the  26th  June,  1910.  Of 
thirty-five  hives  he  examined  fourteen,  and  of  these  he  found 
three  diseased  with  foul  brood,  and  instructed  the  defendant  how 
to  treat  them. 

I think  that  the  evidence  shews  that  the  defendant  knew  or 
had  good  reason  to  know  that  there  was  “foul  brood”  among 
his  bees  when  he  sold  them;  and,  at  all  events,  he  sold  them  with- 
out the  inspector’s  authority  required  by  sec.  6 of  the  Foul  Brood 
Act,  6 Edw.  VII.  ch.  51. 

But  it  is  said,  for  the  defendant,  that  'there  was  no  warranty, 
and  the  Act  was  not  passed  for  the  benefit  of  purchasers;  and,  as 
it  provides  a penalty,  no  action  will  lie  at  the  instance  of  a private 
individual  for  a contravention  of  the  Act. 

I think  that  the  representations  made  at  the  time  of  the  sale 
did  amount  to  a warranty  that  the  bees  were  clean,  when  in  fact 
they  were  tainted  with  “foul  brood.” 

The  trial  Judge,  in  effect,  found  that  the  plaintiff  had  satisfied 
the  burden  of  proof  when  he  found  the  probabilities  in  favour  of 
the  plaintiff’s  story;  and  I think  that  he  was  in  error  in  supposing 
that  he  was  “forced  to  find,  with  considerable  hesitation,  that  he 
(the  plaintiff)  has  not  satisfied  the  burden  of  proof.” 

Having  regard  to  the  evidence  and  to  the  finding  as  above 
indicated,  I think  that  the  only  proper  conclusion  to  be  reached 
is,  that  the  plaintiff  had  satisfied  the  burden  of  proof  cast  upon 
him.  Taking  the  whole  judgment,  it  is  a strong  finding  indeed 
upon  all  essential  points  in  favour  of  the  plaintiff  ;*  and  the  assump- 
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tion  that  the  plaintiff  had  not  satisfied  the  onus  probandi  cast 
upon  him,  was  quite  erroneous. 

I,  also,  am  of  opinion  that  the  statute  was  made  for  the  benefit 
of  those  engaged  in  bee-keeping.  Section  5 imposes  a penalty  for 
knowingly  selling  or  bartering  or  giving  away  diseased  colonies 
or  infected  appliances;  and  sec.  6 also  imposes  a penalty  upon 
any  person,  who  sells  or  offers  for  sale  any  bees,  hives,  or  appur- 
tenances, whose  brood  has  been  destroyed  or  treated  for  “foul 
brood,”  without  being  authorised  by  the  inspector  so  to  do. 

While  this  statute  is  in  the  interests  of  the  public,  in  the  sense 
of  decreasing  the  danger  that  would  limit  the  supply,  yet  it  has 
for  its  immediate  object  the  benefit  of  those  engaged  in  bee- 
keeping (to  which  class  the  plaintiff  belongs)  in  order  to  prevent 
the  danger  of  infecting  clean  colonies  by  the  introduction  of  bees 
already  tainted  with  foul  brood.  The  evidence  clearly  shews 
that  this  disease  is  very  contagious,  the  slightest  taint  in  honey 
being  sufficient  to  spread  the  disease.  The  statute  aimed  at 
preventing  that  by  forbidding  the  sale,  and  the  injury  to  the 
plaintiff  arose  from  the  act  done  by  the  defendant  in  contra- 
vention of  the  statute:  Hagle  v.  LaPlante  (1910),  20  O.L.R.  339; 
Groves  v.  Lord  Wimborne,  [1898]  2 Q.B.  402,  414. 

The  distinction  in  the  law  between  an  Act  passed  prohibiting 
a certain  thing,  with  a penalty  in  case  of  breach,  in  the  interests 
of  the  public,  or  for  a certain  class,  is  pointed  out  in  Ward  v. 
Hobbs  (1878),  4 App.  Cas.  13.  In  that  case,  a man  sent  to  market 
hogs  suffering  from  an  infectious  disease.  The  hogs  were  sold 
‘‘with  all  faults,”  and  “no  warranty  will  be  given  by  the  auctioneer 
with  any  lot,  and  ...  no  compensation  shall  be  made  in  respect 
of  any  fault.”  It  was  held  that  the  vendor  was  relieved  from 
liability  in  respect  of  any  defect  in  the  article  itself.  It  was  argued 
at  bar  in  that  case  that,  although  there  was  no  express  representa- 
tion made  in  words,  yet  there  was  conduct  on  the  part  of  the  re- 
spondent which  amounted  to  a representation  in  this  way:  the 
Contagious  Diseases  (Animals)  Act  imposes  a penalty  upon  any 
one  who  sends  an  animal  having  at  the  time  upon  it  an  infectious 
or  contagious  disease  to  any  public  or  other  place  unless  he  shall 
prove  that  he  was  not  aware  that  the  animal  was  so  tainted  with 
disease.  It  was  said  that  the  respondent,  by  sending  his  pigs  into 
the  public  market,  must  be  taken  to  be  representing  that  he  was 
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complying  with  the  law,  or  at  all  events  not  infringing  it,  and  that 
the  animals  were  not  tainted  with  any  infectious  or  contagious 
disease.  It  was  there  held  that  the  Act  was  passed  for  the  benefit 
of  the  general  public,  and  could  not  create  a liability  in  favour 
of  a particular  individual;  and,  there  being  no  warranty,  the  de- 
fendant was  not  liable. 

I do  not  think  the  damages  in  this  case  should  be  limited  to 
a return  of  the  purchase-money.  Having  regard  to  the  nature 
of  the  business,  the  defendant  must  have  known  that  these  bees 
would  be  associated  with  others,  and,  if  tainted,  the  natural  con- 
sequence would  be  to  spread  the  disease  among  other  colonies. 

In  Fenton  v.  Murduck  (1870),  22  L.T.R.  371,  it  was  held  that  a 
declaration  stating  that  the  defendant  had  delivered  a glandered 
horse  to  the  plaintiff  to  be  put  with  his  horse,  without  telling  him 
it  was  glandered,  whereby  the  plaintiff,  not  knowing  it  was 
glandered,  was  induced  to  and  did  put  it  with  his  horse,  per  quod 
his  horse  died,  is  a good  declaration  though  no  concealment  or 
fraud  or  breach  of  warranty  is  averred;  and  in  Earp  v.  Faulkner 
(1875),  34  L.T.R.  284,  it  was  held  that  no  action  will  lie  to  recover 
damages  sustained  by  the  negligence  of  servants  having  the  care 
of  cattle  which  they  know  to  be  suffering  from  an  infectious 
disease  in  allowing  such  cattle  to  mingle  with  other  cattle.  See 
also  Mullett  v.  Mason  (1866),  L.R.  1 C.P.  559,  where  a cattle  dealer 
sold  to  the  plaintiff  a cow,  and  fraudulently  represented  that  it 
was  free  from  infectious  disease,  when  he  knew  that  it  was  not, 
and  the  plaintiff  having  placed  the  cow  with  five  others,  they 
caught  the  disease  and  died,  it  was  held  that  the  plaintiff  was 
entitled  to  recover  as  damages  the  value  of  all  the  cows. 

For  cases  bearing  indirectly  upon  the  subject  and  as  to  onus 
probandi  in  certain  cases,  to  which  I do  not  think  it  necessary 
further  to  refer,  see  Wolverhampton  New  Waterworks  Co.  v.  Hawkes- 
ford,  6 C.B.N.S.  336;  Rowning  v.  Goodchild  (1773),  2 W.  Bl.  906; 
Couch  v.  Steel  (1854),  3 E.  & B.  402 — limited  but  not  overruled 
by  Atkinson  v.  Newcastle  Waterworks  Co.,  2 Ex.D.  441;  Emmerton 
v.  Mathews  (1862),  7 H.  & N.  586;  Burnby  v.  Bollett  (1847),  16 
M.  & W.  644;  Watkins  v.  Naval  Colliery  Co.,  [1911]  2 K.B.  162, 
174,  distinguishing  Groves  v.  Lord  Wimborne,  [1898]  2 Q.B.  402; 
Britannic  Merthyr  Coal  Co.  v.  David,  [1910]  A.C.-74,  referred  to  in 
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Butler  v.  Fife  Coal  Co.,  [1912]  A.C.  149,  160;  City  of  Vancouver  v. 
McPhalen,  45  S.C.R.  194,  214. 

The  appeal  should  be  dismissed  with  costs. 

Mulock,  C. J. : — I agree  with  the  view,  expressed  by  my 
brother  Clute  in  his  written  judgment,  that  the  representations 
made  by  the  defendant  at  the  time  of  the  sale  amounted  to  a 
warranty  that  the  bees  were  clean,  whereas  they  were  then  in 
fact  tainted  with  foul  brood.  I,  therefore,  would  dismiss  this 
appeal  with  costs. 

I express  no  opinion  as  to  whether  the  Foul  Brood  Act  gives  to 
the  plaintiff  a cause  of  action. 

Sutherland,  J.  (dissenting): — The  plaintiff  in  his  statement 
of  claim  alleged  that  on  the  20th  February,  1911,  he  purchased 
a number  of  bees  and  appliances  from  the  defendant,  who  war- 
ranted the  bees  and  brood  to  be  free  from  disease,  but  subse- 
quently found  that  they  were  affected  with  a disease  known  as 
“foul  brood.”  The  defendant  in  his  statement  of  defence  denied 
that  he  warranted  the'  bees  and  brood  to  be  free  from  disease  or 
made  any  representations  with  respect  to  the  same,  and  alleged, 
further,  that  the  plaintiff  had  opportunity  to  inspect  and  did 
inspect  the  bees  and  appliances  before  purchasing. 

I quote  from  the  judgment  of  the  trial  Judge:  “The  plaintiff 
says  that,  at  the  time,  the  defendant  represented  the  bees  ‘all 
clear  and  all  right.’  The  defendant  denies  this,  and  says  that 
he  did  not  make  any  representation  whatever.  He  says  that  the 
plaintiff  examined  the  bees  for  himself  and  relied  on  his  own  in- 
spection.” And  again:  “The  onus  is  on  the  plaintiff  to  prove 
the  representation;  and,  although  I think  that  the  probabilities 
are  in  favour  of  the  plaintiff’s  story,  I am  forced  to  find,  with  con- 
siderable hesitation,  that  he  has  not  satisfied  the  burthen  of 
proof.”  I quote  further  from  the  judgment:  “At  the  opening  of 
the  case,  the  plaintiff’s  counsel  asked  leave  to  amend  his  pleadings 
by  making  in  the  alternative  a claim  under  the  statute,  notice 
of  the  claim  having  been  given  to  the  defendant.  I do  not  think 
that  the  amendment  is  necessary.  Where  a contract  is  rendered 
illegal,  whether  by  statute  or  common  law,  it  is  for  the  Court  to 
take  notice  of  the  fact,  even  if  the  illegality  is  not  pleaded  by  the 
parties:  Gedge  v.  Royal  Exchange  Assurance  Corporation,  [1900] 
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2 Q.B.  214;  Scott  v.  Brown , [1892]  2 Q.B.  724.  If  necessary,  the 
plaintiff  can  amend.” 

The  statute  referred  to  was  originally  R.S.O.  1897,  ch.  283, 
intituled  “An  Act  for  the  Suppression  of  Foul  Brood  among  Bees.” 
That  Act  was  repealed  by  6 Edw.  VII.  ch.  51,  “An  Act  for  the 
Suppression  of  Foul  Brood  among  Bees.” 

From  the  evidence  it  appears  that,  prior  to  the  sale  to  the 
plaintiff,  there  had  been  inspection  of  the  defendant’s  bees,  and 
“foul  brood”  was  discovered  therein,  and  they  had  been  treated 
for  that  disease.  It  was  proved  that  the  defendant  had  not  been 
authorised  thereafter  by  the  Inspector  to  sell  his  bees,  as  required 
by  sec.  6 of  the  said  Act,  which  provides  a penalty  for  mon-com- 
pliance therewith. 

The  trial  Judge  in  his  judgment  says  further:  “Having 

regard  to  the  whole  purview  of  the  statute,  I think  it  was  intended 
to  protect  the  purchasers  of  bees,  and  that  the  sale  by  the  de- 
fendant, without  the  authority  of  the  inspector,  is  within  the 
principle”  of  certain  cases  cited  by  him,  as  follows:  Bartlett  v. 
Vinor  (1693),  Carth.  251;  Law  v.  Hodson  (1809),  11  East  300 
(10  R.R.  513);  Little  v.  Poole  (1829),  9 B.  & C.  192  (32  R.R.  630); 
Groves  v.  Lord  Wimborne,  [1898]  2 Q.B.  402;  Atkinson  v.  Denby 
(1861),  6 H.  & N.  778  (123  R.R.  824);  In  re  Cork  and  Youghal 
R.W.  Co.  (1869),  L.R.  4 Ch.  748.  He  also  referred  to  Smith’s 
L.C.,  9th  Am.  ed.,  vol.  1,  p.  92,  and  said:  “It  is  also  laid  down 
that  where  a statute  imposes  a penalty  upon  one  party  to  a pro- 
hibited contract  and  not  on  the  other,  they  are  not  in  pari  delicto , 
and  the  party  on  whom  the  penalty  is  imposed  can  be  compelled 
to  make  restitution  of  money  or  property  received  under  the 
contract.  But  this  is  not  accomplished  by  an  enforcement  of 
the  contract,  but  on  the  theory  of  an  implied  contract  raised 
for  the  benefit  of  the  less  guilty  party.” 

He,  accordingly,  gave  judgment  for  the  plaintiff  for  $111.50 
in  all. 

With  respect  to  the  learned  County  Court  Judge,  I am  unable 
to  agree  that  the  statute  confers  any  right  of  action  on  the  plain- 
tiff. I am  unable  to  see  that  it  is  one  framed  at  all  in  the  interest 
of  the  general  public  for  the  suppression  of  a named  disease 
among  bees.  It  is  not  passed  in  the  interest  of  a particular 
class  of  persons,  of  whom  the  plaintiff  may  be  said  to  be  one. 
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The  title  of  the  Act  plainly  suggests  this,  it  seems  to  me,  and 
“may  be  referred  to  for  the  purpose  of  ascertaining”  the  general 
scope  of  the  Act:  Maxwell  on  the  Interpretation  of  Statutes, 
5th  ed.  (1912),  p.  67.  I quote  also  further  from  Maxwell,  p.  662: 
“The  right  of  action,  where  it  exists,  is  limited  to  those  who  are 
directly  and  immediately  within  the  gist  of  the  enactment.  The 
Contagious  Diseases  (Animals)  Act,  1869,  for  example,  in  im- 
posing a penalty  on  those  who  send  animals  to  market  with  in- 
fectious diseases,  may  give  a right  of  action  to  the  owner  of  an 
animal  in  the  market,  which  caught  the  disease  from  the  infected 
animal  of  the  offender,  the  object  of  the  Act  being  to  protect  those 
who  expose  animals  for  sale  there;  but  it  would  not  give  a right 
of  action  to  the  purchaser  of  the  diseased  animals  which  had  been 
wrongfully  exposed,  for  the  Act  did  not  aim  at  the  protection  of 
buyers  in  the  market.”  See  Ward  v.  Hobbs,  48  L.J.Q.B.  281, 
4 App.  Cas.  13;  Pasmore  v.  Oswaldtwistle  Urban  District  Council 
[1898]  A.C.  387,  at  pp.  394  and  398;  Tompkins  v.  Brockville 
Rink  Co.  (1899),  31  O.R.  124;  Attorney-General  v.  President,  etc., 
of  the  Shire  of  Preston  (1902),  28  Viet.  L.R.  402,  at  p.  410;  Mullis 
v.  Hubbard,  [1903]  2 Ch.  431. 

It  seems  to  me  that  the  only  ground  on  which  the  plaintiff 
could  succeed  was  on  the  ground  of  warranty,  which  was  the 
ground  asserted  by  him  originally  in  his  statement  of  claim. 
The  trial  Judge  has  found  that  the  plaintiff  has  not  been  able  to 
make  out  his  case  on  that  score. 

I think  the  appeal  should  be  allowed  with  costs. 

Appeal  dismissed,  Sutherland,  J.,  dissenting. 
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Smith  y.  Township  of  Bertie. 


Municipal  Corporations — Police  Village — Status  of — Municipal  Act,  R.S.O. 

L89i7,  ch.  S3,  secs.  714-750 — Nonrepair  of  Highway  in  Village — Injury 

to  Person — Liability  of  Township  Corporation — Trustees  of  Village — 

Powers  and  Responsibilities — Powers  of  County  Council — Creation  of 

Body  Corporate — Ultra  Vires. 

Under  the  Municipal  Act,  R.S.O.  1897,  ch.  23,  secs.  714  to  750,  a police 
village  is  not  a corporation  separate  from  the  township  in  which  it  is 
situated:  the  scheme  of  those  provisions  is  one  by  which  a limited  terri- 
tory is  set  apart,  and  the  trustees  elected  thereunder  are  empowered  to 
raise  indirectly,  through  the  township,  by  way  of  local  assessment, 
sums  required  for  certain  local  improvements. 

The  supplementary  legislation  contained  in  secs.  751  to  757  of  the  Con- 
solidated (Municipal  Act,  1903,  fortifies  this  view  of  the  true  position 
of  trustees  of  a police  village  under  the  earlier  Act. 

In  supposed  pursuance  of  sec.  714  of  the  earlier  Act,  the  council  of  a 
county  in  1898  passed  a by-law  enacting  that  a certain  village  and 
neighbourhood  “be  erected  into  an  incorporated  police  village,  apart 
from  the  township  ...  in  which  the  same  are  situated.”  The 
by-law  then  provided  that  the  inhabitants  of  the  village  should  “be  and 
ibecome  a body  corporate  free  from  such  township;  and,  as  such,  shall 
have  perpetual  succession,”  etc. : — • 

Held,  that  this  last  clause  was  ultra  vires  and  void. 

Held,  therefore,  that  the  township  corporation,  and  not  the.  trustees  of 
the  police  village,  was  responsible  for  the  condition  of  the  highways 
within  the  limits  of  the  village,  under  sec.  >606  of  the  Act ; that  the 
fact  that  the  trustees  had  authority  to  construct  and  repair  sidewalks 
within  the  village  did  not  absolve  the  township  corporation  from 
its  primary  liability;  the  lack  of  repair  resulting  in  an  accident  im- 
posed liability  upon  the  entire  municipality. 

Issue  of  law  set  down  for  hearing  and  determination  upon 
the  pleadings  and  admissions  of  the  parties. 

February  13.  The  question  was  argued  before  Middleton, 
J.,  in  the  Weekly  Court  at  Toronto. 

H.  S.  White,  for  the  plaintiff. 

G.  H.  Pettit,  for  the  defendant  township  corporation. 

March  8.  Middleton,  J. : — The  action  is  to  recover  damages 
resulting  from  an  accident  arising,  it  is  said,  from  lack  of  repair 
of  a sidewalk  in  the  police  village  of  Crystal  Beach.  The  de- 
fendant corporation  contends  that  it  is  not  liable  for  an 
accident  of  this  kind  within  the  limits  of  the  police  village.  Neither 
counsel  was  able  to  refer  me  to  any'  case  in  which  this  question 
has  been  discussed;  and  I have  been  unable  to  find  any  discussion 
of  the  exact  nature  of  a police  village  and  the  effect  of  its  incor- 
poration upon  the  liability  of  the  parent  municipality. 
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Under  the  Municipal  Act,  R.S.O.  1897,  ch.  223,  sec.  714: 
“On  the  petition  of  any  of  the  inhabitants  of  an  unincorporated 
village,  the  council  or  councils  of  the  county  or  counties  within 
which  the  village  is  situate  may,  by  by-law,  erect  the  same  into 
a police  village,  and  assign  thereto  such  limits  as  may  seem  ex- 
pedient.” 

In  supposed  pursuance  of  this  statute,  on  the  7th  December, 
1898,  the  County  Council  of  the  County  of  Welland  passed  a by-law 
enacting  that  the  village  of  Crystal  Beach  and  its  neighbourhood — 
defined  by  metes  and  bounds — “be  erected  into  an  incorporated 
police  village,  apart  from  the  township  of  Bertie,  in  which  the 
same  are  situated,  by  the  name  of  Crystal  Beach.” 

The  by-law  then  proceeds:  “and  the  inhabitants  of  such 
village  of  Crystal  Beach  shall  be  and  become  a body  corporate 
free  from  such  township;  and,  as  such,  shall  have  perpetual 
succession,  with  such  powers  and  privileges  as  are  conferred  on 
and  held  by  incorporated  police  villages  within  this  Province, 
and  the  powers  of  such  corporation  shall  be  exercised  by  and 
through  and  in  the  name  of  the  Corporation  of  the  Village  of 
Crystal  Beach.” 

There  was  absolutely  no  power  on  the  part  of  the  county 
council  to  enact  this  latter  clause.  It  is  entirely  ultra  vires  and 
void.  The  position  of  a police  village  must  be  found  in  the 
Municipal  Act  as  it  stood  at  that  date;  and  plainly  the  “erec- 
tion” of  a limited  territory  into  a police  village  falls  far  short 
of  incorporation. 

The  sections  715  to  735  of  the  Municipal  Act  provide  that 
every  police  village  shall  have  three  trustees,  to  be  elected  by  the 
voters  qualified  to  vote  at  municipal  elections  for  the  township. 
Provisions  are  made  for  the  holding  of  the  election,  and  that  the 
trustees  elected  shall  hold  office  until  their  successors  are  ap- 
pointed. In  case  of  a vacancy  by  death  or  otherwise,  the  re- 
maining trustees  are  to  fill  the  vacancy.  The  election  is  to  take 
place  annually  on  the  last  Monday  in  December. 

Sections  736  to  750  deal  with  the  duties  and  powers  of  the  trus- 
tees. They  may  estimate  the  sum  required  to  cover  the  ex- 
penditure in  respect  of  matters  over  which  they  have  jurisdiction. 
This  amount  is  to  stand  in  lieu  of  the  levy  for  like  purposes  by 
the  township  generally,  not  to  exceed  one  per  cent,  on  the  assessed 
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value  of  the  property.  The  amount  required  is  to  be  levied  by 
the  township  and  to  be  expended  on  the  order  of  the  trustees. 
The  trustees  are  given  power  by  sec.  741  to  build  sidewalks  and 
culverts,  put  in  drains,  and  improve  streets,  within  the  village 
limits. 

By  secs.  744  and  745,  by-laws  may  be  passed  by  the  township 
with  the  assent  of  the  ratepayers  of  the  village,  upon  the  applica- 
tion of  the  trustees,  for  the  purpose  of  purchasing  fire-engines  or 
supplying  water  or  light  and  heat  to  the  inhabitants  of  the  village. 
The  trustees  have  charge  of  the  execution  of  the  work,  and  the 
township  pays  upon  the  order  of  the  trustees. 

By  sec.  746,  similar  power  is  given  to  establish  parks  in  the 
village. 

By  sec.  747,  the  trustees  are  required  to  enforce  certain  regu- 
lations for  protection  against  fire  and  for  the  prevention  of  nuis- 
ances; and,  by  secs.  748  to  750,  penalties  are  provided  for  the 
infraction  of  police  regulations. 

From  all  this,  I think,  it  is  abundantly  plain  that  under  this 
statute  a police  village  does  not  become  a separate  incorporation, 
but  that  the  scheme  is  really  one  by  which  a limited  territory  is 
set  apart,  and  the  trustees  are  empowered  to  raise  indirectly, 
through  the  township,  by  way  of  local  assessment,  sums  required 
for  certain  local  improvements. 

In  1903,  this  legislation  was  supplemented  by  the  addition  to 
the  Municipal  Act  of  sections  found  as  secs.  751  to  757  in  the 
Consolidated  Municipal  Act  of  1903.  By  sec.  751,  when  the 
census  returns  of  a police  village  shew  that  it  contains  over  500 
inhabitants,  then,  upon  petition,  the  council  of  the  county  may 
declare  the  trustees  of  the  police  village  a corporation;  and  after 
the  passing  of  such  a by-law  certain  additional  powers  are  given 
to  the  incorporated  board.  It  may  construct  works  as  local 
improvements  under  secs.  664  et  seq.  of  the  Municipal  Act;  and, 
after  incorporation,  the  Board  becomes  responsible  for  the  main- 
tenance and  repair  of  all  works,  improvements,  and  services 
undertaken  by  it;  the  Board  is  made  responsible  for  all  damages 
sustained  by  reason  of  any  default;  and  the  provisions  of  sec. 
606  of  the  Act  are  made  to  apply  to  the  incorporated  Board. 

This  amendment  goes  to  fortify  the  view  I have  expressed  of 
the  true  position  of  trustees  of  a police  village  under  the  earlier 
Act. 
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It  follows  from  this  that  the  defendant  municipality  is  re- 
sponsible for  the  condition  of  all  roads  within  its  limits,  under 
sec.  606;  and  that  the  fact  that  the  trustees  of  the  incorporated 
village  have  authority  to  construct  sidewalks  and  to  repair  them, 
within  the  limits  of  the  village,  does  not  absolve  the  township 
from  its  primary  liability.  The  lack  of  repair  resulting  in  an 
accident  imposes  liability  upon  the  entire  municipality;  and, 
while  this  is  in  one  sense  unfair,  it  is  no  more  unfair  than  the 
situation  which  arises  when  any  work  constructed  as  a local  im- 
provement falls  into  disrepair.  There  the  municipality  as  a 
whole  is  liable  for  the  lack  of  repair  in  a work  constructed  as  a 
local  improvement.  If  the  trustees  of  the  police  village  fail  to 
renew  a decayed  sidewalk,  the  township  is  not  justified  in  leaving 
it  as  a source  of  danger,  and  may  remove  it  altogether. 

In  Faulkner  v.  City  of  Ottawa  (1906),  8 O.W.R.  126,  the  city 
was  held  liable  for  damage  occasioned  by  the  inadequacy  of 
sewers  constructed  under  a local  improvement  plan,  although 
the  ratepayers  by  petition  had  prevented  the  construction  of  an 
enlarged  sewer;  and,  although  the  case  was  reversed  upon  appeal 
(1907),  10  O.W.R.  807,  the  judgment  did  not  turn  upon  this 
question. 

I,  therefore,  determine  the  question  in  favour  of  the  plaintiff, 
and  direct  that  the  costs  be  paid  by  the  defendant  corporation 
in  any  event  of  the  litigation. 

If  the  defendant  corporation  desires  to  take  the  opinion  of  an 
appellate  Court,  I suggest  to  the  parties  the  wisdom  of  allowing 
the  remaining  issues  to  be  determined  before  an  appeal  is  taken, 
so  that  the  whole  matter  may  be  reviewed  upon  one  appeal. 
This  may  readily  be  accomplished  by  an  order  extending  the  time 
for  appealing  this  decision  until  the  issues  of  fact  are  determined. 
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Johnstone  v.  Johnstone. 


Mar.  8. 


Gift — Evidence — Onus — Failure  to  Satisfy 1 — Money  Deposited  for  Safe- 
keeping— Improvidence — Confidential  Relationship — Finding  of  Fact 
of  Trial  Judge — Appeal. 

The  original  plaintiff  (who  died  after  judgment),  when  about  seventy- 
seven  years  of  age  and  a widow,  handed  to  the  defendant’s  wife  $410; 
a year  later,  $200;  and  about  a year  after  that  sent  to  the  defendant 
$190.  These  sums,  amounting  to  $800,  were  placed  by  the  defendant  in 
a bank,  to  his  own  credit.  He  was  the  nephew  of  the  plaintiff’s  deceased 
husband;  and  he  and  his  wife  had  been  kind  to  the  plaintiff  and  had 
assisted  her  in  the  work  of  her  house  and  farm.  The  moneys  were 
claimed  by  the  plaintiff  (and  after  her  death  by  the  administrator  of 
her  estate),  who  alleged  that  they  were  placed  in  the  hands  «f  the  de- 
fendant for  safekeeping,  to  be  repaid  when  required.  The  defendant 
alleged  that  the  moneys  were  paid  to  him  for  services  rendered  or  to 
be  rendered,  or  were  a gift  to  him.  The  trial  Judge  found,  upon  con- 
flicting evidence,  that  the  moneys  were  not  a gi  either  to  the  defend- 
ant or  his  wife,  and  that  the  plaintiff  was  entit  ed,  after  giving  credit 
for  certain  repayments  and  for  services  rendered,  o recover  $)32i5: — 

Held  (Riddell  and  Leitch,  JJ.,  dissenting),  that  ‘‘he  judgment  of  the 
trial  Judge  should  be  affirmed. 

Per  Mulock,  C. J.Ex. : — There  was  no  presumption  of  a gift;  the  onus  of 
shewing  that  the  moneys  were  the  subject  of  a gift  was  on  the  defend- 
ant, and  that  must  be  discharged  by  proof  of  a clear  and  unmistakable 
intention  on  the  part  of  the  plaintiff.  In  weighing  the  conflicting  evi-# 
dence,  it  was  not  sufficient  that  the  scale  should  turn  slightly  in  favour 
of  a gift;  the  preponderance  must  be  such  as  to  leave  no  reasonable 
room  for  doubt  as  to  the  donor’s  intention;  if  it  fell  short  of  that,  the 
contention  of  a gift  failed.  At  the  plaintiff’s  age  and  in  her  widowed 
state,  with  no  means  of  support  except  a life  interest  in  50  acres  of 
land  and  the  moneys  in  question,  and  without  children  or  other  near 
relatives  upon  whom  she  could  rely  to  take  care  of  her,  to  denude 
herself  of  all  her  ‘ money  'was  improvident;  and,  having  regard  to  the 
facts,  she  was  entitled  to  the  protection  of  the  Court.  The  relation- 
ship between  'the  plaintiff  and  defendant  might  fairly  be  regarded  as 
confidential;  and  the  defendant  was  bound  to  satisfy  the  iCourt  that 
the  gift,  if  it  was  a gift,  was  the  plaintiff’s  free  act,  and  not  the  result 
of  undue  influence.  Upon  the  evidence,  the  defendant  had  not  dis- 
charged the  burden  that  was  upon  him. 

Review  of  the  authorities. 

Per  Riddell,  J. : — There  was  no  presumption  against  a gift;  the  evidence 
was  sufficient  to  establish  a gift;  and  there  was  no  improvidence. 

An  appeal  by  the  defendant  from  the  judgment  of  Barron, 
Co.  C.J.,  in  favour  of  the  plaintiff,  in  an  action  in  the  County 
Court  of  the  County  of  Perth,  to  recover  three  sums  of  money, 
amounting  in  all  to  $800,  at  one  time  the  property  of  Mrs.  Isabella 
Johnstone,  the  original  plaintiff,  and  deposited  with  or  given  by 
her  to  the  defendant,  her  husband’s  nephew,  George  Johnstone. 
After  judgment  had  been  given  by  the  County  Court  Judge,  the 
original  plaintiff  died,  and  the  action  was  revived  in  the  name  of 
her  adopted  son,  the  administrator  of  her  estate,  Henry  Frost. 
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In  her  statement  of  claim,  the  original  plaintiff  alleged  that 
the  moneys  were  placed  in  the  hands  of  the  defendant  to  be  repaid 
when  required.  By  his  statement  of  defence,  the  defendant  denied 
this  allegation;  and,  by  way  of  counterclaim,  alleged  that  the 
moneys  were  paid  to  him  as  remuneration  for  services  rendered 
and  to  be  rendered;  that  he  had  rendered  to  the  plaintiff  all  such 
services  as  were  contemplated  at  the  times  of  payment;  and  that 
if  he  should  be  held  liable  to  her  for  the  moneys  received  by  him, 
he  was  entitled  to  recover  $800  as  payment  for  his  services. 

The  learned  County  Court  Judge  found  that  the  moneys 
were  not  a gift  to  the  defendant  or  his  wife ; and  that  the  plaintiff 
was  entitled,  after  giving  credit  for  certain  repayments  and  sums 
owing  for  services  rendered,  to  judgment  for  $325  and  costs. 

From  the  judgment  based  upon  this  finding  the  defendant 
appealed. 

February  19.  The  appeal  was  heard  by  Mulock,  C.J.  Ex., 
Clute,  Riddell,  Sutherland,  and  Leitch,  JJ. 

J.  C.  Makins,  K.C.,  for  the  defendant,  argued  that  it  was 
clear  from  the  evidence  that  the  money  in  question  was  un- 
doubtedly an  absolute  gift  from  the  original  plaintiff,  made  in 
recognition  of  valuable  services  rendered  by  the  defendant  and 
his  wife  to  the  plaintiff. 

Glyn  Osier,  for  the  present  plaintiff,  relied  upon  the  finding  of 
the  learned  trial  Judge,  and  referred  to  the  following  cases: 
Hagarty  v.  Bateman  (1890),  19  O.R.  381;  Waters  v.  Donnelly 
(1884),  9 O.R.  391;  McCaffrey  v.  McCaffrey  (1891),  18  A.R.  599. 

March  8.  Mulock,  C.J.: — This  action  is  to  recover  three 
sums  of  money,  amounting  in  all  to  $800,  at  one  time  the  property 
of  Mrs.  Isabella  Johnstone,  and  which  had  come  into  the  pos- 
session of  the  defendant,  George  Johnstone,  her  nephew  by 
marriage.  After  judgment  Mrs.  Johnstone  died,  and  the  action 
was  revived  in  the  name  of  her  sole  executor,  Henry  Frost. 

In  her  statement  of  claim,  the  plaintiff  alleges  that  the  moneys 
in  question  were  placed  in  the  hands  of  the  defendant  to  be  repaid 
when  required. 

The  defendant,  by  his  statement  of  defence  and  counterclaim, 
makes  a general  denial  of  this  allegation,  and,  by  way  of  counter- 
claim, alleges  that  any  moneys  paid  by  the  plaintiff  to  him  were 
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for  remuneration  for  services  rendered  and  to  be  rendered;  and 
he  “has  rendered  to  the  plaintiff  all  such  services  as  were  con- 
templated at  the  time  of  the  payment  of  such  moneys;”  and  that, 
if  he  should  be  held  liable  to  the  plaintiff  in  respect  of  such  moneys, 
then  he  counterclaims  from  the  plaintiff  the  sum  of  $800  for  such 
services. 

The  issue,  as  fought  out  at  the  trial,  resolved  itself  into  the 
question  whether  the  money  was  a gift  from  Mrs.  Johnstone  to 
the  defendant,  or  a mere  deposit  to  be  accounted  for,  and  the 
learned  trial  Judge  has,  in  effect,  found  that  it  was  not  a gift, 
either  to  the  defendant’s  wife  or  to  the  defendant,  and  that  the 
plaintiff  was  entitled,  after  giving  credit  for  certain  repayments 
and  credits  for  services  rendered,  to  judgment  for  $325  and  costs. 
From  this  finding  the  defendant  appeals. 

From  the  evidence  it  appears  that  the  plaintiff  and  her  husband, 
being  childless,  adopted  one  Henry  Frost  as  their  son.  The  hus- 
band was  a farmer,  and  died  on  the  21st  December,  1898,  owning 
at  the  time  of  his  death  a farm  of  50  acres  of  land  in  the  county  of 
Perth,  which  he  devised  to  the  plaintiff  for  life,  with  remainder 
in  fee  to  the  adopted  son,  Frost. 

The  plaintiff,  who  at  the  time  of  her  husband’s  death  was 
about  seventy  years  of  age,  continued  for  some  years  to  reside 
on  the  farm,  Frost  managing  it  for  her. 

The  defendant,  George  Johnstone,  a farmer,  was  her  nephew 
by  marriage,  being  the  son  of  a brother  of  her  deceased  husband, 
and  resided  a few  miles  distant  from  the  plaintiff.  He  and  his 
wife  were  apparently  on  very  friendly  terms  with  the  plaintiff, 
and  frequently  assisted  her  in  the  management  of  the  farm  and 
household  matters. 

The  rental  value  of  the  farm  was  from  $125  to  $150  a year. 

In  the  year  1905,  the  defendant  and  his  wife  were  at  the  plain- 
tiff’s, and  the  plaintiff  handed  to  the  wife,  but  not  in  the  husband’s 
presence,  the  sum  of  $410.  A year  or  more  later,  she  handed 
to  her  the  further  sum  of  $200,  and  in  the  year  1907  she  sent  to 
the  defendant,  through  Frost,  the  further  sum  of  $190,  making 
in  all  the  sum  of  $800,  being  the  moneys  in  question  in  this  action. 

The  plaintiff  was  not  indebted  to  the  defendant,  nor  was  he 
entitled  to  any  claim  upon  her  bounty.  Working  their  respective 
farms,  they  resided  several  miles  apart.  As  the  plaintiff  advanced 
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in  years,  she  doubtless  became  less  able  to  manage  her  household 
duties,  and  at  times  sought  the  assistance  of  the  defendant  and 
his  wife,  who  seem  to  have  responded  to  her  wishes,  paying  her 
frequent  visits  and  rendering  her  valuable  assistance.  These 
kindly  acts  appear  to  have  been  appreciated  by  the  plaintiff,  who 
came  to  regard  the  defendant  as  taking  a substantial  interest  in 
her  welfare,  and  it  may  reasonably  be  assumed  that  she  reached 
the  conclusion  that  it  would  be  more  to  her  interest  to  intrust 
her  money  to  a tried  friend  and  family  connection,  than  to  keep 
it  in  her  own  house  or  elsewhere.  Whatever  were  her  intentions 
in  transferring  her  money  to  the  defendant,  no  presumption  of 
law  arises  that  she  intended  to  divest  herself  of  her  money  (every- 
thing she  owned,  except  her  life  interest  in  the  farm,  and  the 
chattel  property  thereon),  and  make  an  absolute  gift  of  it  to  the 
defendant.  Under  the  circumstances  of  this  case,  the  onus  is  on 
him  to  shew  that  the  transaction  was  a gift;  and  that  must  be 
established  by  proving  a clear  and  unmistakable  intention  on  the 
part  of  the  plaintiff  to  make  a gift  of  money  to  the  defendant. 

In  weighing  the  conflicting  evidence,  it  is  not  sufficient  that 
the  preponderance  of  evidence  may  turn  the  scale  slightly  in  favour 
of  a gift.  The  preponderance  must  be  such  as  to  leave  no  reason- 
able room  for  doubt  as  to  the  donor’s  intentions.  If  it  falls  short 
of  going  that  far,  then  the  contention  of  a gift  fails:  Lehr  v.  Jones 
(1902),  74  N.Y.  App.  Div.  154;  In  re  Harcourt,  Danby  v.  Tucker 
(1883) j 31  W.R.  578;  Morse  v.  Meston  (1890),  152  Mass.  5,  24 
N.E.  Repr.  916;  Taylor  v.  Coriell  (1904),  57  Atl.  Repr.  810; 
Sisenwain  v.  Roque  (1902),  Q.R.  23  S.C.  115;  Hall  v.  Kimball 
(1895),  5 App.  Dist.  Colum.  475;  Peirce  v.  Giles  (1901),  93  111. 
App.  524;  Marsh  v.  Prentiss  (1892),  48  111.  App.  74. 

On  another  ground  also,  the  onus  was,  I think,  on  the  de- 
fendant to  establish  the  gift.  The  plaintiff  was  a widow  of  75 
years  of  age,  with  no  means  of  support  excepting  a life  interest 
in  50  acres  of  land  and  the  money  in  question;  nor  had  she  any 
children  or  other  near  relatives  upon  whom  she  could  rely  to 
take  care  of  her  in  case  of  sickness  or  inability  to  manage  the  farm. 
Under  these  circumstances,  to  denude  herself  of  all  her  money 
was  improvident,  and,  having  regard  to  the  facts  the  case  is  one 
entitling  her  to  the  protection  of  the  Court. 

I do  not  question  the  right  of  a person  of  competent  under- 
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standing,  and  who  fully  and  intelligently  appreciates  what  he  is 
doing,  with  its  probable  consequences,  to  give  away  all,  or  a 
substantial  part,  of  his  property,  however  unwise  such  an  act  may 
be;  but  attendant  circumstances  may  be  such  as  call  upon  the 
donee  to  prove  to  the  satisfaction  of  the  Court  that  the  donor 
fully  realised  the  nature  of  the  transaction  and  its  probable  con- 
sequences, and  was  not  unduly  influenced  by  the  donee  or  by 
confidence  in  him.  Acting  upon  this  principle,  Courts  of  equity 
have  not  hesitated  to  set  aside  transactions  for  value,  unless  the 
party  benefiting  thereby  has  proved  that  everything  was  right, 
and  fair,  and  reasonable  on  his  part;  and,  as  said  by  Sullivan, 
M.R.,  in  Slator  v.  Nolan  (1876),  Ir.  R.  11  Eq.  367,  386:  “I  take 
the  law  of  the  Court  to  be  that  if  two  persons — no  matter  whether 
a confidential  relation  exists  between  them  or  not — stand  in  such 
a relation  to  each  other  that  one  can  take  an  undue  advantage 
of  the  other,  whether  by  reason  of  distress  or  recklessness  or 
wildness  or  want  of  care,  and  where  the  facts  shew  that  one  party 
has  taken  undue  advantage  of  the  other,  by  reason  of  the  circum- 
stances I have  mentioned — a transaction  resting  upon  such  un- 
conscionable dealing  will  not  be  allowed  to  stand;  and  there  are 
several  cases  which  shew,  even  where  no  confidential  relation 
exists,  that,  where  parties  were  not  on  equal  terms,  the  party 
who  gets  a benefit  cannot  hold  it  without  proving  that  everything 
has  been  right  and  fair  and  reasonable  on  his  part.” 

Commenting,  with  approval,  on  this  case,  in  Waters  v.  Don- 
nelly (1884),  9 O.R.  391,  401,  the  Chancellor  says:  “The  method 
of  investigation  is  to  determine  first  whether  the  parties  were  on 
equal  terms.  If  not,  and  the  transaction  is  one  of  purchase,  and 
any  matters  requiring  explanation  arise,  then  it  lies  on  the  pur- 
chaser to  shew  affirmatively  that  the  price  given  was  the  value.” 
In  Beeman  v.  Knapp  (1867),  13  Gr.  398,  a suit  by  the  donor 
to  set  aside  a voluntary  conveyance,  Mowat,  V.-C.,  says  (p.  405) : 
“Considering  the  relation  of  the  parties,  the  transaction  in  ques- 
tion could  only  be  sustained  on  evidence  of  the  fullest  information 
to  the  grantor  as  to  these  possible  consequences  of  what  he  was 
doing;  and  evidence  of  his  having  had  competent  independent 
advice;  and  of  his  having,  in  executing  the  deed,  acted  freely  and 
deliberately,  and  with  full  knowledge  of  the  position  in  which 
the  transaction  was  placing  him.” 
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In  Phillips  v.  Mullings  (1871),  L.R.  7 Ch.  244,  Lord  Chancellor 
Hatherley  says  (p.  246):  “It  is  clear,  for  instance,  that  any  one 
taking  any  advantage  under  a voluntary  deed,  and  setting  it  up 
against  the  donor,  must  shew  that  he  thoroughly  understood 
what  he  was  doing,  or,  at  all  events,  was  protected  by  independent 
advice.” 

Much  more  must  the  donee  be  obliged  to  shew  the  righteous- 
ness of  the  transaction  where  confidential  relations  exist  between 
the  parties:  Rhodes  v.  Bate  (1865),  L.R.  Ch.  252. 

Here  the  relationship  between  the  plaintiff  and  the  defendant 
may  fairly  be  regarded  as  confidential.  The  defendant  was  her 
nephew  by  marriage,  and  she  had  come  to  regard  herself  as  entitled 
to  call  upon  him  and  his  wife  frequently  to  assist  her  in  her  various 
duties.  To  such  appeals  they  had  responded,  and  their  evidence 
is,  that  she  entertained  grateful  feelings  towards  them.  Under 
such  circumstances,  the  defendant  was  bound  to  shew,  to  the  satis- 
faction  of  the  Court,  that  the  transaction  in  question,  in  order  to 
amount  to  a gift,  was,  her  free  act,  and  not  the  result  of  undue 
influence. 

The  evidence  is  conflicting.  As  to  the  $410,  the  evidence  of 
the  defendant’s  wife  is,  that  in  1905  she  was  at  the  plaintiff’s 
house,  when  “she”  (the  plaintiff)  “just  came  out  of  her  room 
and  said,  handing  me  a package,  ‘Take  that  home  and  do  just  what 
you  like  with  it.’  ” The  defendant’s  wife  says  that  this  occurred 
in  the  kitchen,  the  defendant  then  being  at  the  barn.  She  says 
that,  on  reaching  home,  she  and  her  husband  examined  the  package 
and  found  it  contained  $410,  which  she  delivered  to  her  husband. 
He  deposited  it  to  his  own  credit  in  the  bank.  Asked  as  to 
whether  the  money  was  given  for  safekeeping,  the  wife  said 
“no,”  and  that  on  various  occasions  the  plaintiff  told  her  to  “keep 
all  we  had,  and  if  we  got  her  buried,  that  was  all  she  wanted,  that 
she  never  had  any  friends  on  one  side  of  the  house  or  the  other, 
but  George  and  myself,  that  we  were  the  only  ones,  and  if  we  got 
twice  as  much  it  would  not  pay  for  the  trouble  we  had.” 

And  further  on  she  says,  “Pretty  nearly  every  time  she  would 
tell  something  about  it,  and  sometimes  she  would  not.” 

The  wife  says  that  the  $200  was  also  handed  to  her  in  the 
absence  of  her  husband,  the  plaintiff  telling  her  to  take  it  home; 
this  she  did,  giving  it  to  her  husband,  who  also  deposited  it  to 
his  own  credit. 
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According  to  the  evidence  of  Henry  Frost,  this  money  was 
obtained  by  the  wife  shortly  before  the  plaintiff  left  her  farm  to 
go  to  live  with  a niece  in  Toronto;  for,  in  answer  to  the  question, 
“Do  you  know  if  she  had  any  money  when  she  went  down?”  he 
said:  “When  she  went  down,  well  there  was  money  in  the  house, 
but  of  course  when  her  niece  came  there  to  get  her  ready  to  go, 
the  money  was  missed  out  of  the  house,  as  soon-as  her  niece  came 
there.  I cannot  tell  where  it  went,  or  anything  about  it.” 

From  the  wife’s  evidence  it  would  seem  that  the  plaintiff, 
without  any  previous  intimation,  or . consideration,  abruptly 
handed  over  these  (to  the  plaintiff)  very  large  sums  of  money, 
no  third  person  being  present;  and,  from  the  apparent  absence 
of  deliberation,  the  transaction  is  more  consistent  with  the  theory 
of  a deposit  of  the  fund  for  safekeeping,  than  of  a final  parting 
with  it.  It  is  a significant  circumstance  that  no  third  person 
was  present  on  either  occasion,  and  also  that  no  person,  except 
the  defendant  and  his  wife,  testified  to  any  statements  by  the 
plaintiff  in  support  of  the  defendant’s  contention.  The  plaintiff 
lived  for  seven  years  after  the  $410  transaction;  and,  if  she  was 
constantly  referring  to  it  to  the  defendant  and  his  wife,  it  is  not 
improbable  that  she  would  have  referred  to  it  in  conversation 
with  others.  Nevertheless,  no  such  evidence  is  forthcoming  in 
corroboration  of  the  defendant’s  contention;  nor  can  any  safe 
inference  be  drawn  from  the  fact  that  the  plaintiff  obtained  no 
acknowledgment  of  indebtedness  from  the  defendant,  for  he 
himself  says  that  in  his  dealings  with  the  plaintiff  it  was  not  the 
practice  to  have  receipts  pass  between  them. 

The  $190  was  handed  by  the  plaintiff  to  Frost,  who  delivered 
it  to  the  defendant.  He  gave  no  evidence  as  to  what  was  said 
by  the  plaintiff  when  handing  him  the  $190. 

Further  on  in  his  evidence,  Frost  stated  that  the  defendant 
had  once  told  the  plaintiff  that  he  was  buying  a place,  and  was  a 
little  short;  but  it  is  not  clear  whether  this  conversation  was 
before  the  $190  transaction,  though  I think  such  may  fairly  be 
inferred. 

Frost’s  evidence  as  to  what  occurred  when  he  handed  the 
defendant  the  $190  is  as  follows:  “Well,  he  (the  defendant)  said 
he  would  not  give  no  receipt  for  that  money.  -He  said  ‘she  had 
no  more  right  to  have  the  money  than  I had;’  and  he  said  T won’t 


:£xviii.] 


ONTARIO  LAW  REPORTS. 


341 


give  no  receipt  for  that  money.  Any  time  you  want  it  I will 
give  it  to  you.  If  you  are  a little  short,  I will  give  it  to  you.’  ” 

As  to  the  terms  on  which  the  sum  of  $200  was  handed 
over,  the  only  explanation  is  that  of  the  wife,  that  she  was  “to 
take  it  home.”  The  plaintiff  was  then  about  to  go  to  Toronto. 

Do  these  circumstances  unmistakably  establish  an  intention 
to  make  a gift  of  the  money?  The  wife  was  merely  “to  take  it 
home.”  In  view  of  the  confidence  of  the  plaintiff  in  the  de- 
fendant, it  may  fairly  be  inferred  that  the  money  was  to  be  taken 
home  for  safekeeping  for  her.  The  evidence  is  as  much  open 
to  that  inference  as  that  a gift  was  intended. 

As  to  the  $190,  the  defendant  evidently  did  not  consider  that 
a gift.  He  did  not  refuse  to  give  a receipt  on  the  ground  that  the 
money  was  a gift,  but  because  he  was  prepared  to  return  it  if 
wanted.  And,  further,  because  he  seemed  to  question  the  plain- 
tiff’s right  to  the  money,  evidently  remembering  that  it  had  come 
to  her  from  her  husband,  the  defendant’s  uncle,  and  accordingly 
thinking  that  he,  a nephew  of  the  deceased  husband,  had  as  much 
right  to  the  money  as  had  his  widow.  Thus  it  is  quite  clear  that 
hexdid  not  accept  the  $190  as  a gift.  To  constitute  a gift,  accept- 
ance, as  well  as  giving,  is  a necessary  requisite.  If  either  is  absent, 
there  is  no  gift:  Cochrane  v.  Moor  (1890),  25  Q.B.D.  57. 

Then  it  is  said  that,  after  handing  over  the  money,  the  plaintiff 
frequently  alluded  to  it,  telling  the  defendant  that  all  she  wanted 
out  of  it  was  payment  of  funeral  and  burial  expenses.  If  she 
had  already  divested  herself  of  all  interest  in  the  money,  it  was 
no  longer  available  for  payment  of  funeral  and  burial  expenses’,, 
though  she  is  constantly  alluding  to  it,  and  giving  directions  to* 
the  defendant  in  regard  to  the  fund.  Apparently  she  regarded 
it  as  still  hers.  Further,  the  defendant  does  not  seem  to  have 
considered  himself  as  legally  entitled  to  retain  the  money.  When 
called  on  for  repayment,  he  paid  to  the  plaintiff  various  sums, 
and  when  examined  for  discovery,  and  asked  why  he  objected 
to  paying  over  the  balance,  his  answer  was,  “If  she  is  going  to 
take  it  from  us  and  hand  it  over  to  somebody  else,  I think  we 
ought  to  be  paid  for  our  trouble.”  If  he  had  understood  the  trans- 
action to  be  a gift,  his  obvious  answer  to  the  question  would  have 
been  to  have  stated  what  he  considered  the  true  position.  That, 
however,  does  not  occur  to  him,  and  he  appears  to  have  conceded 
the  right  of  the  plaintiff  “to  take  it  from  us.” 
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Then  there  is  the  uncontroverted  evidence  of  Birchall,  that 
the  defendant  told  him  that  he  had  money  belonging  to  the 
plaintiff,  which  he  was  keeping  for  her. 

Mrs.  Olive  Frost  swore  that  “I  heard  the  old  lady”  (the 
plaintiff)  “ask  him”  (the  defendant),  “one  day,  how  much 
she  had  coming  to  her  now,  and  he  said  $800.”  The  defendant 
denies  thus  admitting  such  indebtedness. 

The  plaintiff,  who  was  examined  de  bene  esse,  at  the  commence- 
ment of  her  examination  maintained  that  she  had  deposited 
money  with  the  defendant  for  safekeeping;  but,  as  the  examina- 
tion proceeded,  her  mind  wandered,  her  answers  became  inco- 
herent, and  she  was  evidently  labouring  under  delusions;  saying 
that-  she  had  never  possessed  any  money  of  her  own,  that  the 
money  she  had  handed  to  the  defendant  was  money  which  she 
had  collected  from  other  parties  for  him.  The  defendant  ad- 
mitted that  there  was  no  foundation  for  the  latter  statement. 
Owing  to  her  impaired  mental  condition,  it  would  not,  I think, 
be  safe  to  attach  any  weight  to  her  evidence. 

The  learned  trial  Judge,  on  the  conflicting  evidence,  has 
found  that  the  defendant  received  the  money  under  conditions 
none  of  which  satisfied  him  that  it  was  either  a gift  or  in  payment 
for  services.  We  are  asked  to  reverse  that  finding.  The  de- 
fendant, on  the  evidence  of  himself  and  his  wife,  has  failed,  I 
think,  to  shew  that  the  transaction  was  a gift.  All  doubt,  how- 
ever, on  the  point  disappears  if  the  evidence  of  Frost  and  his 
wife  is  to  be  believed.  The  trial  Judge  evidently  accepted  their 
testimony;  and,  therefore,  an  appellate  Court  is  not  entitled  to 
discredit  them. 

For  these  reasons,  I think  the  judgment  of  the  learned  trial 
Judge  should  be  affirmed. 

There  is  nothing  in  the  evidence  shewing  any  overreaching  on 
the  defendant’s  part,  nor  any  design  on  his  part  to  induce  the 
plaintiff  to  intrust  him  with  her  money,  and  he  seems  to  have 
been  kind  to  her,  and  rendered  to  her  services  in  excess  of  the 
amount  allowed  to  him  at  the  trial.  Under  these  circumstances, 
although  I think  his  appeal  fails,  he  should  not  be  visited  with 
the  costs. 

Cltjte  and  Sutherland,  JJ.,  agreed  with  Mulock,  C.J. 
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Riddell,  J.  (dissenting) : — The  defendant  received  certain 
moneys,  some  through  his  wife,  and  some  through  one  Frosty 
the  present  plaintiff,  from  his  aunt,  the  widow  of  the  brother  of 
his  father.  This  action  was  brought  in  her  name  for  the  recovery 
thereof;  pending  action  she  died,  her  adopted  son  and  adminis- 
trator took  out  an  order  to  proceed;  and  the  action  came  on  for 
trial  before  the  Judge  of  the  County  Court  of  the  County  of  Perth 
on  the  13th  December,  1912.  The  learned  trial  Judge  gave 
judgment  for  the  plaintiff  for  part  of  the  amount  claimed;  the 
defendant  now  appeals. 

The  first  question  simply  is,  whether  the  deceased  gave  the 
money  (by  way  of  gift  or  payment  for  services  rendered),  or  placed 
it  in  the  hands  of  the  defendant  as  a mere  bailee. 

Evidence  was  given  at  the  trial  by  one  Birchall  that  the  de- 
fendant told  him  that  “he  had  some  money  for  old  Mrs.  Johnstone 
to  keep  for” — “to  keep  for  her.”  His  evidence  bristles  with 
“I  think  so,”  “if  my  remembrance  is  right,”  “I  could  not  be 
certain” — all  of  which  may  be  the  caution  of  honesty  or  the 
shuffling  of  dishonesty — we  cannot  tell  which  from  the  dry  bohes 
of  the  evidence,  which  alone  are  before  us.  The  defendant  says 
that  what  he  told  Birchall  was  either  “she  gave  me  money  or 
that  I got  money  from  her  ...  I gave  him  to  understand 
she  had  given  me  money.” 

Olive  Frost,  too,  the  wife  of  the  present  plaintiff,  says,  “I 
heard  the  old  lady  ask  him  one  day  how  much  she  had  coming 
to  her  now,  and  he  said  $800” — this  the  defendant  denies. 

If  the  learned  County  Court  Judge  had  based  his  decision, 
even  in  part,  upon  the  evidence  of  these  two  witnesses  of  the 
plaintiff,  I for  my  part  would  not  have  thought  we  should  call  on 
counsel  for  the  respondent — the  trial  Judge  is  the  final  judge  of 
the  honesty  of  witnesses — and,  unless  there  be  some  document^ 
etc.,  or  he  has  failed  to  consider  some  part  of  the  evidence,  or  some 
other  unusual  circumstance  has  supervened,  his  conclusions 
of  fact  should  be  accepted:  Currie  v.  Hoskin  (1912),  4 O.W.N. 
492,  and  cases  there  cited. 

The  County  Court  Judge  is  well  known  to  be  learned 
and  careful : and  he  must  be  taken  to  have  done  his  duty  as  direct- 
ed more  than  once  by  his  appellate  tribunal — “the  Divisional 
Courts  have  more  than  once  said  that  County  Court  Judges  should 
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give  reasons  for  the  conclusions  they  arrive  at:”  Re  St.  David’s 
Mountain  Spring  Water  Co.  and  Lahey  (1912),  4 O.W.N.  32,  at 
p.  34. 

In  the  reasons  for  judgment  there  is  no  notice  taken  of  the 
evidence  I have  spoken  of ; but  it  is  manifest,  as  it  seems  to  me, 
that  the  decision  is  based  upon  the  evidence  of  the  defendant 
himself — “In  view  of  what  he  himself  has  said,  surely  I must 
hold  him  responsible  for  the  full  amount  of  the  money  which  he 
says  he  received,  $800”  (p.  58).  We  should,  therefore,  see  what 
the  defendant  does  say — coupling  therewith  undisputed  facts. 

Mrs.  Johnstone  was  living  on  a farm  of  50  acres,  which  had 
buildings,  stock,  implements,  etc.;  she  had  these  for  life,  with 
remainder  to  an  adopted  son,  Frost,  who  “ran  the  place”  after 
her  husband’s  death — Frost  did  not  marry  till  1908,  Mr.  John- 
stone having  died  some  seven  or  eight  years  before. 

On  the  death  of  the  husband,  her  niece  by  marriage  (the  wife 
of  the  defendant)  went  and  stayed  with  her  till  after  the  funeral— 
the  defendant,  it  is  said,  lived  some  seven  miles  away,  but  his 
wife  went  over  from  time  to  time  and  assisted  her  aunt.  “She 
would  send  word  for  us  to  come  and  do  this  and  that  and  something 
else,”  “Get  up  at  four  o’clock  in  the  morning  and  do  all  our  own 
work — and  start  out  and  do  a day’s  work  for  her,  and  come 
home  and  do  our  own  work  after  dark.”  They  did  not  keep 
track  of  the  services  rendered,  and  there  is  nothing  to  indicate 
that  they  were  not  so  rendered  from  goodwill  only — and  it  is 
fair  to  the  plaintiff  to  say  that  it  has  not  been  argued  or  suggested 
that  they  were  not. 

This  had  been  going  on  for  some  time,  when  the  widow, 
one  day,  at  her  own  house — some  time  in  1905 — handed  her 
niece  a package  and  said,  “Take  that  home  and  do  just  what  you 
like  with  it,”  “Use  it  for  yourself  and  do  what  you  like  with  it.” 
The  learned  County  Court  Judge  finds  that  she  said,  “Here  take 
this  home,  do  what  you  like  with  it”  (p.  .58). 

When  husband  and  wife  got  home — he  had  been  at  his  aunt’s 
place,  but  was  not  present  at  the  handing  over  of  the  package— 
they  opened  the  parcel,  found  that  it  contained  $410  in  bills, 
and  the  husband  banked  it  in  his  own  name. 

“Some  time  again,”  says  the  defendant’s,  wife,  “she  gave 
me  $200 — a year  after  or  a little  more  . . . she  just  told  me 
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to  take  that  home  with  me.”  She  did  not  at  any  time  say  that 
it  was  for  safekeeping  or  that  she  expected  the  money  back. 

At  another  time,  Frost  was  given  $190  by  the  widow  to  take 
to  the  defendant.  Frost  says:  “Once  she  gave  him  $190  . . . 

I knew  that  for  a fact  ...  he  said  ‘she  had  no  more  right  to 
have  that  money  than  I had;’  and  he  said,  T won’t  give  no 
receipt  for  that  money.  Any  time  you  want  it  I will  give  it  to  you. 
If  you  are  a little  short  I will  give  it  to  you’  ...  I never 
asked  him  for  a receipt,  that  is  all”  the  conversation.  “He  was 
a little  short  he  was  telling  her,  and  was  buying  a place.”  If 
this  be  true,  it  seems  plain  that  the  defendant  was  distinguishing 
between  the  adopted  mother  and  son;  and  promising  the  latter, 
if  he  should  be  “short,”  to  help  him  financially.  It  seems  more 
than  likely  that  there’  whs  some  misapprehension  of  the  defend- 
ant’s words  on  this  occasion.  What  the  defendant  says  is: 
“She  would  tell  us  to  keep  it,  that  we  was  to  keep  this  money.” 
“She  said  I was  to  keep  it — I was  to  give  it  to  nobody.” 

Outside  of  a suppospd  presumption,  the  main  dependence  of 
the  plaintiff  is  placed  upon  what  is  alleged  to  have  been  an  agree- 
ment on  the  part  of  the  defendant  to  repay  on  demand. 

What  the  defendant  says  in  answer  to  the  question,  “How 
did  you  come  to  be  paying  this  money  to  Mrs.  Johnstone?”  is: 
“A.  Well  she  gave  me  this  money,  and  I told  her  any  time  she 
needed  money  I would  give  it  to  her;  that  is  the  reason  I gave  it 
to  her.”  This  is  far  from  an  agreement  to  repay — it  is  nothing 
more  than  a gratuitous  promise  made  by  one  who  is  grateful  for 
past  benefits. 

In  the  examination  for  discovery,  when  carefully  and  fairly 
read,  we  find  the  same  thing,  in  my  judgment: — 

“ 14.  Q.  Do  you  remember  telling  me  that  this  money  that 
you  had  got  from  your  aunt,  the  plaintiff,  was  a gift  to  you, 
that  it  was  your  money?  A.  She  told  me  I was  to  keep  it. 

“15.  Q.  You  remember  telling  me  that?  A.  Yes. 

“16.  Q.  And  the  understanding  being  that  you  were  to  pay 
her  what  she  wanted  from  time  to  time — what  she  needed? 
A.  What  she  needed.  She  did  not  ask  me  to  do  that,  but  I told 
her  I would  do  that. 

“17.  Q.  At  the  time?  A.  Yes. 

“ 18.  Q.  And,  therefore,  as  you  told  me  here,  that  was  a part 
of  the  understanding  between  you?  A.  Yes.” 
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It  seems  to  me  that  this  means  no  more  than  the  preceding. 
If  it  could  be  shewn  that  there  was  a previous  or  contemporaneous 
agreement,  the  case  would  be  different. 

Then  it  is  said  that  a gift  is  not  pleaded;  it  was  not  necessary — 
and,  if  it  was  proper  and  so  far  necessary,  we  have  got,  I trust  > 
far  beyond  the  realm  of  technicality  in  pleading. 

The  defendant,  it  is  argued,  will  not  say  that  the  money  was 
a gift — on  the  facts  neither  would  a careful  lawyer  bind  himself 
to  the  terminology.  What  the  defendant  says  is:  “She  said 
• . . this  money;  she  gave  us  the  money  for  what  we- had  done 

for  her.”  If  this  is  true,  what  was  in  the  minds  of  all  parties  was, 
that  the  gift  of  the  money  was  intended  to  express  the  gratitude  of 
the  aunt  for  services  rendered  gratuitously,  and  without  a contract 
for  reward,  although  at  her  request.  Whether  that  is  a “gift”  or 
not  is  a question  of  terminology  and  definition  which  any  layman 
may  well  be  excused  for  shirking;  and  it  is,  to  my  mind,  not  against 
the  defendant  that  he  said  on  his  examination  for  discovery, 
“I  would  not  swear  whether  she  gave  it  to  us  or  not.” 

From  all  that  appears  in  the  case,  I see  nothing  to  indicate 
that  the  defendant  is  dishonest— or  that  he  would  not  have 
assisted  to  the  best  of  his  ability  his  aunt,  if  she  required  assist- 
ance, even  if  she  had  not  given  him  money. 

The  so-called  “repayments”  are,  to  my  mind,  fully  and  satis- 
factorily explained. 

“Before  she  went  to  Toronto — just  before  she  went — I asked 
her  if  she  would  like  to  have  some  money,  and  she  said  ‘no.’  She 
said  all  she  wanted  me  to  do  was  to  see  that  she  was  buried.  I 
paid  her  fare  to  Toronto.” 

“Q.  From  Mitchell?  A.  Yes. 

“Q.  How  much  was  that?  A.  S3,  I think. 

“Q.  How  was  it  you  came  to  pay  that?  A.  They  could  not 
find  their  purse  where  the  money  was.  They  could  not  find  the 
money,  and  the  train  was  coming.  So  her  niece  said  I would 
get  her  ticket. 

“Q.  Mrs.  Johnstope  was  there?  A.  Yes;  I got  her  ticket 
and  paid  for  it  . . . paid  Alexander  Butler  $10. 

“Q.  Who  is  Alexander  Butler?  A.  Her  brother. 

“Q.  How  did  you  come  to  pay  him  $10  and  charge  it  to  her? 
A.  She  was  complaining  about  this  brother  she  had  not  heard 
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about,  and  he  was  hard  up,  and  she  knew  he  was  hard  up  and  had 
not  much  to  support  him.  I asked  if  she  would  like  to  send  him 
something,  and  she  said  she  had  nothing  to  send;  she  said  I 
could  send  him  something  if  I liked,  and  I sent  him  $10.” 

I do  not  pursue  the  payments  further. 

The  learned  County  Court  Judge  seems  to  think  that  there  is 
some  presumption  against  these  sums  being  considered  a gift — 
but  I can  find  no  authority  which  indicates  that  in  the  circum- 
stances any  such  presumption  arises,  and  we  have  been  referred 
to  no  case  so  holding.  I cannot  see  why  the  widow  had  not  the 
power,  if  she  felt  so  inclined,  to  recompense  her  relatives  by 
marriage  by  giving  them  money  which  she  had  lying  by  her, 
even  if  the  sums  so  paid  were  in  excess  of  the  value  of  the  services. 

While  it  would  not  be  wise  to  place  too  much  reliance  on  the 
examination  de  bene  esse,  it  is  not  without  significance  that  the 
deponent  herself  says:— 

“34.  Q.  You  don’t  remember  how  much  you  got?”  ( i.e 
from  the  defendant).  ^A.  To  put  it  all  together.  No,  I never 
kept  account,  but  it  didn’t  amount  to  much,  because  I didn’t 
need  it,  you  see.  I was  with  Frost  here  and  got  all  I wanted, 
and  he  gave  me  the  $2 — put  it  into  my  hand — and  that  is  all  I 
knowed  about  it. 

“35.  Q.  And.  you  have  not  any  idea  how  much  you  gave  him? 
A.  Well,  I could  not  tell  you  that  either,  but  I have  given  him  a 
good  bit  of  money. 

“36.  Q.  Now  how  much  would  you  think,  Mrs.  Johnstone. 
Do  you  remember  how  many  times  you  have  given  him  money? 
A.  No.  I could  not  tell  you;  I got  it  easy  and  gave  it  easy.  I 
had  a little  interest  in  the  money.” 

And  again: — 

“53.  Q.  And  do  you  remember  telling  George  that  the 
money  you  gave  him  would  pay  him  for  what  he  was  doing  for 
you?  A.  I might,  I could  not  say.  There  would  somebody  have 
to  pay;  and,  if  I didn’t  pay  him,  it  would  come  on  somebody 
else;  but  I could  not  remember. 

“54.  Q.  Did  you  expect  to  pay  him  for  the  work  he  and  his 
wife  were  doing  for  you?  A.  No,  I didn’t. 

“55.  Q.  For  staying  with  them?  A.  No,  I didn’t. 
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“56.  Q.  How  did  you  mean  some  one  would  have  to  pay 
him — what  for?  A.  Because  I thought  they  were  always  very 
kind  and  obliging  and  neighbourly,  and  I know  if  they  had  come 
to  me  I would  have  kept  them  as  long  as  they  kept  me,  and  I 
would  not  have  charged  them,  and  that  is  all  I know.” 

The  other  feature  in  the  case  is  the  proposition  that  the 
giving  of  the  money  in  question  was  improvident.  The  point 
was  not  considered  by  the  trial  Judge — and  was  raised  for  the 
first  time  on  the  argument  before  us. 

Assuming  that  the  rules  as  to  improvident  gifts  apply  to  a gift 
of  money — under  the  circumstances  of  this  case,  I do  not  find 
improvidence.  (It  is  not  out  of  place  to  note  that  there  is  no  pre- 
tence of  any  coaxing  or  improper  means  taken  to  procure  the  hand- 
ing over  of  the  money — no  suggestion  that  the  defendant  should 
not  have  received  the  money — all  that  is  alleged  is  that  he  should 
not  keep  it.)  The  farm  had  been  owned  by  the  deceased  Johnstone ; 
from  that  he  supported  himself,  his  wife,  and  from  about  1889  also 
an  adopted  son,  who  was  in  1889  of  the  age  of  nine  years;  we  are 
told  that  he  left  some  savings — and,  while  this  does  "not  appear 
from  the  evidence,  it  seems  that  the  money  Mrs.  Johnstone  gave 
her  husband’s  nephew  was  savings  from  the  farm,  either  during 
her  husband’s  lifetime  or  after.  After  her  husband’s  death, 
her  adopted  son  managed  the  farm,  but  she  got  all  the  proceeds — 
“she  got  the  proceeds  right  along” — and  she  handled  the  money, 
so  that  Frost  had  no  idea  how  much  she  had.  She  remained 
there  for  some  time,  when,  about  five  years  ago,  she  went  to  To- 
ronto, remaining  in  Toronto  some  two  and  a half  years.  When 
she  was  in  Toronto,  Frost  sent  her  $125  a year  “out  of  the  pro- 
ceeds,” and  calls  that  “paying  for  her  keep.”  It  is  not  pretended 
anywhere  that  this  was  all  the  proceeds. 

I cannot  find  that  giving  loose  money  to  her  dead  husband’s 
nephew,  having  her  farm  to  fall  back  on,  can  be  held  to  be  im- 
provident—it  is  not  as  though  she  had  conveyed  the  land  itself, 
stripping  herself  of  her  resources. 

The  appeal  should,  in  my  opinion,  be  allowed  with  costs, 
and  the  action  dismissed  with  costs. 

It  is,  I think,  fairly  apparent  that  the  action  was  not  really 
instituted  by  Mrs.  Johnstone  herself,  but  by  relatives  who  desired 
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themselves  to  obtain  the  money  out  of  the  hands  of  those  to 
whom  she  had  given  it. 

Leitch,  J.,  agreed  with  Riddell,  J. 

Appeal  dismissed  without  costs;  Riddell 

and  Leitch,  JJ.,  dissenting . 


[MEREDITH,  C.J.C.P.] 

Harris  v.  Elliott. 

Wager — Bet  on  Result  of  Parliamentary  Election — Illegality  at  Common 
Law — R.S.C.  1906,  ch.  6,  sec.  279 — 2 Geo.  V.  ch.  56  (O.) — Action  to 
Enforce  Payment — ■ Summary  Dismissal — Con.  Rules  259,  261 — Plead- 
ing— Statement  of  Claim — Disguising  Nature  of  Claim — Con.  Rule 
29-8 — Practice — Motion — Forum— Costs. 

A motion  to  “a  Judge  of  the  High  Court/’  under  'Con.  Rule  261,  is  to 
■be  made  in  Court,  not  in  Chambers. 

Knapp  v.  Carley  (1904),  7 O.L.R.  409,  followed. 

A plaintiff  cannot  recover, , in  the  Courts  of  this  Province,  upon  a claim 
for  the  amount  of  a bet  made  and  won  in  this  Province  on  the  result 
of  a parliamentary  election  in  this  Dominion. 

Allen  v.  Hearn  (1785),  1 TjR.  56,  followed. 

Such  a bet  is  not  enforceable,  quite  apart  from  any  legislation  on  the  sub- 
ject, such  as  sec.  279  of  R.S.C.  1906,  ch.  6,  or  2 Geo.  V.  ch.  56  (0.) 

It  being  admitted  that  the  plaintiff’s  claim  was  for  the  amount  of  a bet 
on  a parliamentary  election  won  by  the  plaintiff  from  the  defendant, 
the  action  was  dismissed,  upon  a motion  by  the  defendant  under  Con. 
Rule  261. 

Semble,  that  the  statement  of  claim,  by  which  it  was  alleged  that  “the 
defendant  promised  to  pay  to  the  plaintiff  the  sum  of  $1,000  immedi- 
ately upon  the  return  to  the  Dominion  Parliament  of  the  Conservative 
Party  with  a majority  of  twenty,”  was  objectionable,  and  might  pro- 
perly have  been  found  fault  with,  under  Con.  Rule  208 : pleadings  are 
not  to  be  used  for  the  purpose  of  disguising  the  nature  of  a claim  or  a 
defence,  nor.  for  giving  as  little  information  as  possible  regarding  it. 
Semble,  also,  that  the  question  of  law  raised  by  the  defendant  under  Con. 
Rule  261,  would  more  regularly  have  come  before  the  Court  under 
/Con.  Rule  259. 

The  action  was  dismissed  without  costs,  in  the  exercise  of  the  Court’s  dis- 
cretion, having  regard  to  the  circumstances. 

Motion  by  the  defendant,  under  Con.  Rule  261,*  for  an 
order  striking  out  the  statement  of  claim  and  dismissing  the  action, 
on  the  ground  that  the  statement  of  claim  disclosed  no  reasonable 
cause  of  action  and  that  the  action  was  frivolous  and  vexatious. 

* 261.  A Judge  of  the  High  Court  may  order  any  pleading  to  be  struck 
out  on  the  ground  that  it  discloses  no  reasonable  cause  of  action  or  answer, 
and  in  any  such  case,  or  in  case  of  the  action  or  defence  being  shewn  by  the 
pleadings  to  be  frivolous  or  vexatious,  may  order  the  action  to  be  stayed 
or  dismissed,  or  judgment  to  be  entered  accordingly,  as  may  be  just. 
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The  statement  of  claim  was  as  follows:— 

1913 

1.  The  plaintiff  is  a manufacturer,  and  resides  in  Toronto. 

Harris 

15. 

Elliott. 

2.  The  defendant  is  a physician,  and  also  resides  in  Toronto. 

3.  On  or  about  the  14th  day  of  September,  1911,  the  defendant 
promised  to  pay  to  the  plaintiff  the  sum  of  $1,000  immediately 

upon  the  return  to  the  Dominion  Parliament  of  the  Conservative 

• 

Party  with  a majority  of  twenty. 

4.  The  said  sum  of  $1,000,  in  pursuance  of  the  defendant’s 
promise  to  pay,  became  due  and  payable  on  the  21st  day  of 
September,  1911. 

5.  The  plaintiff  has  demanded  payment  from  the  defendant 
of  the  said  sum  of  $1,000,  but  the  defendant  has  neglected  and 
refused  to  pay  the  same. 

6.  The  plaintiff,  therefore,  claims  payment  of  the  sum  of 
$1,000  and  interest  from  the  21st  day  of  September,  1911,  to- 
gether with  the  costs  of  this  action. 

March  10.  The  motion  was  heard  by  Meredith,  C.J.C.P., 
in  the  Weekly  Court  at  Toronto. 

G.  S.  Hodgson,  for  the  defendant. 

Grayson  Smith,  for  the  plaintiff. 

March  12.  Meredith,  C.J.C.P. : — Consolidated  Rule  261 
being  relied  upon  as  authorising  the  order  sought,  .the  inherent 
jurisdiction  of  the  Court  over  all  procedure  in  it  is  not  invoked. 

Mr.  Smith  objects  to  the  motion  being  made  in  Court,  urging 
that  it  should,  if  regularly  made,  be  made  at  Chambers;  and  it  is 
proper  that  that  question  of  practice  should  be  first  considered, 
even  though  it  may,  as  to  the  parties  to  this  action,  be  one  affect- 
ing costs  only. 

The  power  conferred  by  the  Rule  relied  upon  is  conferred  upon 
a Judge  of  the  High  Court  only,  not  the  Court  or  a Judge,  and  so 
the  power  of  the  Master  in  Chambers  is  excluded:  Con.  Rule  42 
(16);  although,  under  the  Rule  in  England  from  which  ours  was 
taken,  a Master  has  such  power;  and  so  the  application  ought  to 
be  made  at  Chambers  there. 

But  the  practice  here  seems  to,  have  been,  invariably,  to  hear 
the  motion  in  Court : a practice  doubtless  arising  on  the  ruling  of 
Street,  J.,  in  the  case  of  Knapp  v.  Carley  (1904),  7 O.L.R.  409,  in 
which  he  said:  “Under  Rule  261  the  power  to  dismiss  for  this 
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reason  is  to  be  exercised  by  a Judge  of  the  High  Court  where 
there  are  pleadings;  and  by  sub-sec.  16  of  Rule  42  the  jurisdiction 
of  the  Master  in  Chambers  is  excluded  in  such  cases.  It  is  plain 
that  if  this  application  had  been  made  after  the  delivery  of 
pleadings  the  Master  would  have  had  no  jurisdiction.  The  reason 
is  that  the  application  is  equivalent  to  what  was  formerly  the  argu- 
ment of  a demurrer,  which  was  always  a Court  and  not  a Chambers 
matter.” 

That  practice  ought  not  to  be  disturbed  by  me  now,  whatever 
views  I might  have  as  to  it.  Changes  are  frequently  made  in 
the  Consolidated  Rulete;  and,  if  a change  in  this  respect  be  desir- 
able, it  can  easily  be  effected.  I treat  the  application  under 
Con.  Rule  261  as  a Court  motion. 

But  I am  inclined  to  think  that  effect  ought  not  to  be  given 
to  it,  in  the  way  the  parties  upon  the  argument  of  the  motion 
desired,  that  is,  as  a point  of  law  arising  on  the  pleadings;  that, 
more  regularly,  the  case  should  come  under  the  provisions  of 
Con.  Rule  259,*  which  . provides  for  a demurrer  in  substance, 
while  abolishing  a demurrer  in  name. 

The  statement  of  claim  was  objectionable,  and  might  properly, 
I think,  have  been  found  fault  with,  under  Con.  Rule  298.  The 
practice,  which  has  done  away  with  great  precision,  and  has  al- 
lowed much  laxity,  in  pleading,  was  not  intended  to  permit  plead- 
ings to  be  used  for  the  purpose  of  disguising  the  nature  of  a claim 
or  a defence,  nor  even  for  giving  as  little  information  as  possible 
regarding  it.  As  long  as  pleadings  are  required,  they  should  be 
made  as  useful  as  possible  in  disclosing  the  substance  of  the  claim 
or  defence;  and,  when  they  are  used  for  any  other  purpose, 
there  ought  to  be  no  hesitation  in  having  them  put  to  their  proper 
uses,  at  the  cost  of  him  who  misuses  them,  or,  in  the  alternative, 
struck  out. 

But  Mr.  Smith  now  says  that  the  claim  is  for  the  amount  of 
a bet  on  a parliamentary  election  won  by  the  plaintiff  from  the 
defendant;  and  upon  that  statement  the  argument  proceeded, 
and  it  was  argued  that  the  motion  is  to  be  dealt  with  as  a point 

* 259.  A party  shall  not  be  at  liberty  to  demur,  but  shall  be  entitled 
to  raise  by  his  pleading  any  point  of  law,  and  the  point  so  raised  shall  be 
disposed  of  by  the  Judge  who  tries  the  cause  at  or  after  the  trial,  provided 
that  by  consent  of  the  parties,  or  by  order  of  a Judge  of  the  High  Court  on 
the  application  of  either  party,  the  same  may  be  set  down  for  hearing  and 
disposed  of  at  any  time  before  the  trial. 
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of  law  properly  raised;  that  is,  whether  such  a claim  can  be  en- 
forced in  the  Courts  of  this  Province. 

Early  in  my  professional  experience,  the  very  question  was 
raised  before  and  considered  by  a careful  and  able  County  Court 
Judge,  who  decided  that  such  a bet  was  invalid  at  common  law; 
and  I have  always  understood  the  law  to  be,  and  to  be  adminis- 
tered in  this  Province,  in  accordance  with  such  ruling:  a view 
of  the  law  which,  apparently,  was  accepted  as  accurate  by  the 
Supreme  Court  of  Canada  in  deciding  the  case  of  Walsh  v.  Trebil- 
ock  (1894),  23  S.C.R.  695. 

The  leading  case  upon  the  subject  is  Allen  v.  Hearn  (1785), 
1 T.R.  56,  in  which  the  very  learned  Judges  who  sat  on  that 
occasion  expressed  themselves  thus:- — 

“Lord  Mansfield,  Ch.J.  Whether  this  particular  wager 
had  any  other  motive  than  the  spirit  of  gaming,  and  the  zeal  of 
both  parties,  I do  not  know:  but  this  question  turns  on  the 
species  and  nature  of  the  contract;  and  if  that  be  in  the  eye  of  the 
aw  corrupt,  and  against  the  fundamental  principles  of  the  con- 
stitution, it  cannot  be  supported  by  any  court  of  justice.  One 
of  the  principal  foundations  of  this  constitution  depends  on  the 
proper  exercise  of  this  franchise,  that  the  election  of  members  of 
parliament  should  be  free,  and  particularly  that  every  voter  should 
be  free  from  'pecuniary  influence  in  giving  his  vote. 

“This  is  a wager  in  the  form  of  it  by  two  voters,  and  the  event 
is,  the  success  of  the  respective  candidates.  The  success  therefore 
of  either  candidate  is  material;  and  from  the  moment  the  wager 
is  laid,  both  parties  are  fettered.  It  is  therefore  laying  them 
under  a pecuniary  influence;  it  is  making  each  of  them  in  the 
nature  of  a candidate.  If  this  be  allowed,  every  other  wager 
may  be  allowed.  But  this  is  not  all — a gaming  contract  should 
not  be  encouraged,  if  it  has  a dangerous  tendency.  What  is  so 
easy,  as  in  a case  where  a bribe  is  intended,  to  lay  a wager?  It 
is  difficult  to  prove  that  the  wager  makes  him  give  a contrary 
vote  to  what  he  would  otherwise  have  done;  but  still  it  is  a colour 
for  bribery.  It  has  an  influence  on  his  mind.  Therefore,  in  the 
case  in  Cowper,  if  the  wager  had  been  laid  with  a lord  of  parliament 
or  a judge,  it  would  have  been  void  from  its  tendency,  without 
considering  whether  a bribe  were  really  intended  or  not.  This 
is  of  that  nature,  and  therefore  void. 

“Willes,  J.,  delivered  his  opinion  to  the  same  effect. 
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“Ashurst,  J.  It  is  a very  different  case  from  engaging  a vote 
by  a 'promise  only,  because  many  things  may  happen  to  release 
a man  from  such  an  engagement  with  perfect  honour,  as  if  the 
candidate’s  character  were  impeached,  etc.  But  the  bias  oc- 
casioned by  a wager  cannot  be  so  got  rid  of. 

“Buller,  J.  If  you  put  the  case  of  a wager  between  a voter 
and  another  person  who  is  not  one,  it  is  a palpable  bribe:  it  is  a 
sum  of  money  laid  to  procure  a particular  vote,  and  that  case 
cannot  be  distinguished  from  the  present.  The  bias  is  exactly 
the  same:  it  is  a pecuniary  compensation.  It  is  true,  as  the 
counsel  for  the  plaintiff  said,  that  the  law  leaves  it  to  the  voter 
to  exercise  his  franchise  or  not,  but  it  also  requires  him  to  be  free 
till  the  last  moment  of  giving  or  withholding  his  vote;  which  he 
cannot  be,  if  he  has  laid  such  a wager  as  the  present.” 

The  reasons  thus  set  out  are  none  the  less,  but  indeed  may  be 
the  more,  applicable  in  a case  such  as  this,  in  which  the  bet  is 
not  upon  the  result  in  one  constituency  but  in  all. 

So  far  as  I am  aware1,  there  has  never  been  any  judgment  in 
the  Courts  of  England  or  of  this  Province  in  conflict  with  the  case 
of  Allen  v.  Hearn. 

Mr.  Smith’s  contention  that  the  bet  is  enforceable  because 
legislation  in  this  Province  lagged  long  behind  Imperial  legislation 
in  making  bets  generally  unenforceable,  so  that,  at  the  times 
when  the  bet  in  question  was  made  and  won,  such  Imperial  legisla- 
tion had  not  been  adopted  in  this  Province:  see  2 Geo.  V.  ch.  56 
(0.)  and  R.S.O.  1897,  vol.  3,  ch.  329;  is  beside  the  mark.  The 
want  of  legislation  here  making  all  betting  invalid,  at  the  times 
mentioned,  had  not  the  effect  of  making  good  that  which  at 
common  law  was  bad.  The  bet  in  question  is  not  enforceable, 
quite  apart  from  any  legislation  on  the  subject. 

It  is,  therefore,  not  necessary  to  consider  whether  the  bet 
would  be  void  at  law  under  the  provisions  of  sec.  279  of  ch.  6, 
R.S.C.  1906,  or  unenforceable  under  2 Geo.  V.  ch.  56,  because 
this  action  was  not  brought  until  after  that  enactment  came  into 
force. 

My  conclusion  is,  that  the  plaintiff  cannot  recover,  in  the 
Courts  of  this  Province,  upon  a claim  which  he  now  admits  is  for 
the  amount  of  a bet  made  and  won  in  this  Province  on  the  result 
of  a parliamentary  election  in  this  Dominion;  and  so  the  action 
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will  be  dismissed,  but  without  costs.  The  motion  as  made  would 

1913 

not  have  succeeded  to  that  extent;  at  the  most  the  plaintiff 

Harris 

V. 

Elliott. 

would  have  been  required  to  state  his  case  plainly  or  have  his 
pleading  struck  out,  which  relief  might  have  been  had  on  a Chamb- 
ers motion  under  Con.  Rule  298,  and  there  are  other  reasons 
why  my  discretion  on  the  question  of  costs  should  be  exercised 
as  I have  exercised  it. 

If  either  party  desire  it,  he  may  have  a stay  of  proceedings 
for  thirty  days,  with  a view  to  an  appeal. 

'v 

1913 

[MEREDITH,  C.J.C.P.] 

Mar.  14. 

Brown  v.  Grand  Trunk  R.W.  Co. 

Damages — Fatal  Accidents  Act — Workmen’s  Compensation  for  Injuries 
Act — Persons  Entitled  to  Share — Widow  of  Deceased  Person — Step- 
children—-Apportionment  of  Damages — Basis  of  Division — Allowance 
for  Maintenance  of  Infants. 

The  plaintiff  sued,  as  administratrix  of  the  estate  of  her  deceased 
husband,  and  as  his  widow,  for  damages  caused  by  his  death,  through, 
it  was  alleged,  the  negligence  of  the  defendants.  A compromise  was 
effected  after  the  action  had  come  on  for  trial,  and  judgment  was  entered 
for  the  plaintiff  for  $1,500.  The  deceased  had.no  children,  but  four  step- 
children— the  children  of  the  plaintiff  by  a former  husband.  There  was 
nothing  to  indicate  whether  the  liability  of  the  defendants  was  a liabil- 
ity directly  under  the  Fatal  Accidents  Act,  1 Geo.  V.  eh.  33,  or  only 
under  the  Workmen’s  Compensation  for  Injuries  enactments: — 

Held,  that  the  rights  under  the  latter  enactments  are  not  more  restricted, 
as  to  the  persons  who  may  recover  damages,  than  under  the  former. 
“The  same  right  of  compensation,”  in  R.iS.0.  1897,  ch.  160,  sec.  3, 
clause  5,  must  mean  that  which  the  Fatal  Accidents  Act  alone  con- 
fers; and,  therefore,  the  provision  of  sec.  8 of  ch.  160,  that  the  amount 
recovered  may  be  divided  between  the  wife,  or  husband,  parent  and  child, 
must  mean  the  wife,  husband,  parent  and  child  provided  for  in  the- 
Fatal  Accidents  Act;  and  “child”  there  (by  sec.  2 (a)  ) includes  stepson 
and  stepdaughter. 

The  power  of  apportioning  the  damages  is  expressly  provided  for  in  sec. 

9 of  the  Fatal  Accidents  Act. 

Proper  method  of  apportioning  the  damages  pointed  out. 

Application  for  payments  to  the  plaintiff  for  the  maintenance  of  the 
children  out  of  their  shares  considered  and  dealt  with. 

Action  for  damages  for  the  death  of  the  plaintiff’s  husband, 
by  reason,  as  alleged,  of  the  negligence  of  the  defendants. 

The  action  came  on  for  trial  before  Meredith,  C.J.C.P.  > 
and  a jury,  at  Belleville,  but  was  not  tried,  a compromise  being 
effected,  and  judgment  entered  for  the  plaintiff  -for  $1,500  damages. 

March  13.  The  question  of  the  apportionment  of  the  damages, 
and  an  application  by  the  plaintiff  for  an  allowance  out  of  her 
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infant  children’s  shares,  were  argued  before  Meredith,  C.J.C.P., 
in  Chambers. 

R.  U.  McPherson,  for  the  plaintiff. 

D.  L.  McCarthy,  K.C.,  for  the  defendants. 

F.  W.  Harcourt,  K.C.,  for  the  infants. 

March  14.  Meredith,  C.J.C.P.: — This  action  came  on  for 
trial  at  the  Hastings  Assizes;  and,  after  a jury  had  been  called, 
but  before  they  were  sworn,  a compromise  was  effected  between 
the  parties  out  of  court,  and  judgment  was  afterwards  directed 
to  be  entered,  in  accordance  with  its  terms,  for  the  plaintiff,  and 
$1,500  damages. 

The  action  was  brought  by  the  plaintiff,  as  administratrix  of  her 
deceased  husband,  and  as  his  widow,  for  damages  caused  by  his 
death,  through,  it  was  alleged,  the  negligence  of  the  defendants; 
and  in  the  pleadings  it  was  stated  that  there  were  no  children,  the 
claim  being  made  altogether  in  the  widow’s  interests.  But, 
after  judgment  had  b^en  directed  to  be  entered  in  accordance 
with  consent  minutes  filed,  it  was  stated  that  there  really  were 
four  step-children — children  of  the  plaintiff  by  a former  husband — 
whose  right  to  damages  should  be  taken  into  consideration. 

The  plaintiff  was  thereupon  called  and  heard  at  length  on  the 
subject  of  the  disposition  of  the  damages;  and  it  was  thereafter 
directed  that  all  such  questions  should  stand  over  for  further 
consideration  before  me  at  Chambers,  together  with  an  applica- 
tion to  be  made  for  an  allowance  to  the  mother,  out  of  any  part 
of  the  damages  that  might  be  awarded  to  the  children,  for  their 
maintenance,  after  notice  to  the  Official  Guardian,  who  should 
represent  them;  and  that  has  now  been  done. 

The  widow  is  thirty-two  years  of  age,  and  the  children,  six, 
eight,  nine,  and  eleven,  and  they  all  reside  with  and  are  supported 
by  her  at  Belleville.  Neither  she  nor  any  of  them  has  any  other 
means  or  any  property. 

There  is  nothing  to  indicate  whether  the  liability  of  the  de_ 
fendants  was  a liability  directly  under  the  Fatal  Accidents  Act? 
1 Geo.  V.  ch.  33,  or  only  under  the  Workmen’s  Compensation 
for  Injuries  enactments;  and  so  there  would  not  be  sufficient 
grounds  for  restricting  the  rights  of  the  parties  to  those  conferred  by 
the  latter  enactments, if  they  be  more  restricted  than  under  the  other 
as  to  the  persons  who  may  recover  damages;  but  I cannot  think 


Meredith,  C.J. 

1913 

Brown 

v. 

Grand 
Trunk 
■R.W.  Go. 


356 


ONTARIO  LAW  REPORTS. 


Meredith,  O.J. 

1913 

Brown 

v. 

Grand 
Trunk 
R.W.  -Co. 


['VOL. 

that  they  are.  Under  the  Workmen’s  Compensation  for  Injuries 
enactments,  “any  persons  entitled  in  case  of  death  shall  have  the 
same  right  of  compensation  ...  as  if  the  workman  had  not 
been  a workman  . . (R.S.O.  1897,  ch.  160,  sec.  3.;  clause 

5).  The  “same  right  of  compensation”  must  mean  that  which  the 
Fatal  Accidents  Act  alone  confers;  and,  therefore,  the  provision 
(R.S.O.  1897,  ch.  160,  sec.  8)  that  the  amount  recovered  “may 
. . . be  divided  between  the  wife,  or  husband,  parent  and 

child,”  must  mean  the  wife,  husband,  parent  and  child  provided 
for  in  that  enactment;  and  “child”  there  includes  stepson  and 
stepdaughter  (1  Geo.  V.  ch.  33,  sec.  2 (a)). 

There  is  no  doubt  of  my  power  to  apportion  the  damages; 
that  is  expressly  provided  for  in  the  Fatal  Accidents  Act,  sec.  9; 
but  the  difficulty  of  so  doing  is  increased  by  the  fact  that  the 
amount  recovered  is  an  arbitrary  sum. 

Different  methods  have  been  adopted  in  dividing  money  thus 
recovered;  in  some  cases  statutes  of  distributions  of  deceased’s 
estates  have  been  taken  as  the  guide,  and  indeed  in  some  States 
seem  to  have  been  made,  by  legislation,  to  govern;  but,  except 
where  they  are  made  by  legislation  to  rule,  they  cannot  be  the 
best  guide;  and  they  would  be  helpless  in  this  case.  That  which 
the  law  says  ought  to  be  done  with  the  property  of  an  intestate 
is  obviously  no  very  strong  evidence  of  that  ydiich  he  would  have 
done  with  his  means  if  he  had  not  been  killed.  The  true  guide 
must  be  the  actual  pecuniary  loss  of  each  of  the  claimants. 

The  only  damages  which  can  be  recovered,  in  such  an  action 
as  this,  are  reasonable  damages,  for  pecuniary  loss  only,  sustained 
by  persons  coming  within  the  provisions  of  the  Acts  giving  such 
a right  of  action— limited,  in  some  cases,  to  a maximum  fixed 
amount. 

Accordingly,  there  seem  to  me  to  be  but  two  ways  in  which 
an  apportionment  can  rightly  be  made  in  cases  such  as  this: 
first,  by  finding  the  amount  of  pecuniary  damages  which  each  of 
the  claimants  has  really  sustained,  and,  if  the  whole  be  more  or 
less  than  the  fixed  sums,  awarding  to  each  his  proper  proportion;, 
or,  second,  by  finding  the  proportion  which  the  right  of  each  bears 
to  the  others,  and  dividing  the  amount  available  accordingly; 
and  the  latter  method  is  better  applicable  than*the  former  to  the 
circumstances  of  this  case. 

The  case  would  be  quite  different,  in  the  apportionment  of  the 
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damages,  if  the  children  were  the  deceased’s  own.  It  is  improb- 
able that,  had  he  lived,  they  would  have  fared,  in  a pecuniary 
sense,  from  his  bounty,  as  they  would,  by  reason  of  his  duty 
as  well  as  his  bounty,  had  they  been  his  own;  and  it  is  quite 
probable  that  any  of  such  benefits  as  they  might  have  received 
through  his  earnings  would  largely  have  been  only  indirectly 
through  his  wife,  their  mother. 

There  is,  I think,  enough  evidence  now  before  me  to  warrant 
a finding  that  the  pecuniary  losses  of  the  children  altogether  are 
equal  to  no  more  than  one-half  of  that  of  the  widow. 

The  children’s  share  of  the  damages  I apportion  among  them 
as  follows:  the  eldest  six,  the  next  eight,  the  next  nine,  and  the 
youngest  eleven,  all  thirty-fourth  parts  of  the  fund.  The  method 
I adopt  in  such  apportionment,  in  the  circumstances  of  this  case, 
is:  a fixed  age  applicable  to  the  four  when  forisfamiliation  is 
probable,  and  when,  at  all  events,  each  should  be  able,  and,  if 
the  step-father  had  lived,  would  probably  be  obliged,  to  fare  for 
himself  and  herself ; then  allow  to  each  an  equal  share  each  year, 
from  the  death  of  the  step-father  until  the  fixed  age  is  reached. 
Taking  $500  as  the  amount  available,  the  shares  in  money  would 
be  about  $162,  $140,  $106  and  $92. 

Then,  in  regard  to  the  application  for  payments  to  the  mother 
out  of  the  children’s  shares:  the  best  plan  that  I can  suggest,  in 
the  interests  of  mother  and  children,  is,  that  the  whole  amount 
recovered  in  the  action  be  paid  into  Court  to  their  credit,  and  that 
half-yearly  sums  of  say  $75  be  paid  out  to  the  widow  for  their 
joint  support,  benefit,  and  welfare  until  the  fund  is  exhausted, 
or  until  other  order  shall  be  made;  the  mother  to  satisfy  the 
Official  Guardian  that  all  money  so  received  has  been  so  applied 
before  each  half-yearly  payment  shall  be  made;  with  liberty  to 
any  one  interested  to  apply  to  vary  the  order,  at  any  time,  should 
circumstances  change  in  any  material  way. 

If  the  widow  be  unwilling  to  accept  this  plan,  her  two-thirds 
of  the  net  proceeds  must,  of  course,  be  paid  to  her  when  de- 
manded; but  the  infants’  shares  must  be  paid  into  Court  to  their 
credit,  in  the  proportions  I have  mentioned;  and  no  order  will 
be  made  at  present  for  payment  out  of  any  part  of  it;  it  will  be 
better  to  wait  for  six  months  or  so  to  test  such  method  as  the 
mother  may  see  fit  to  adopt  for  their  and  her  maintenance  and 
welfare. 
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[APPELLATE  DIVISION.] 

Snell  v.  Brickles 


Vendor  and  Purchaser — Contract  for  Sale  of  Land — Time  of  Essence — • 
FaiJ/ure  of  Purchaser  to  Close  in  Time — Duty  as  to  Preparation  and 
Tender  of  Conveyance — Construction  of  Contract — Specific  Perform- 
ance— Discretion. 

The  plaintiff  (purchaser)  and  the  defendant  (vendor)  made  an  agreement, 
evidenced  in  writing,  for  the  purchase  and  sale  of  land  for  a price  named, 
part  of  which  was  “to  he  paid  upon  the  acceptance  of  title  and  de- 
livery of  deed,  and  give  . . . a first  mortgage  . . . for  the  re- 

mainder.” “Time  shall  in  all  respects  be  strictly  of  the  essence  hereof.” 
The  plaintiff  neglected  to  close  the  transaction  on  the  day  fixed  for  clos- 
ing, and  the  defendant  assumed  to  rescind  the  contract;  he  continued  in 
possession  of  the  land,  and  did  nothing  to  waive  his  strict  rights.  The 
agreement  did  not  say  that  the  conveyance  was  to  be  drawn  by  the 
vendor  or  at  his  expense: — < 

Held,  that  there  was  nothing  in  the  clause  quoted,  or  anywhere  in  the 
agreement,  to  take  the  case  out  of  the  rule  that  the  purchaser  shall 
prepare  the  conveyance  at  his  own  expense;  that  the  plaintiff  was  in 
default  in  not  having  prepared  and  tendered  a conveyance  to  the  defen- 
dant for  execution,  in  not  having  made  a tender  of  the  cash  payment, 
and  in  not  having  prepared,  executed,  and  tendered  a mortgage,  on  or 
before  the  day  fixed  for  closing;  and  the  fact  that  the  defendant  had 

prepared  and  submitted  a draft  conveyance,  which  the  defendant  did 

not  return  in  time  for  closing  on  the  day  fixed,  did  not  improve  the 
plaintiff’s  position. 

Held,  also,  that  it  was  not  a case  in  which  judicial  discretion  should 
be  exercised  in  favour  of  the  plaintiff. 

Judgment  of  Eaxconbridge,  C.J.K.B.,  awarding  specific  performance  in 
favour  of  the  plaintiff,  reversed. 

Action  for  specific  performance  of  an  agreement  for  the  sale 
by  the  defendant  and  purchase  by  the  plaintiff  of  certain  lands, 
the  agreement  being  contained  in  a written  offer  and  acceptance, 
dated  the  20th  February,  1912. 

November  26,  1912.  The  action  was  tried  before  Falcon- 
bridge,  C.J.K.B.,  without  a jury,  at  Toronto. 

William  Proudfoot,  K.C.,  for  the  plaintiff. 

J.  E.  Jones,  for  the  defendant. 

January  28,  1913.  Falconbridge,  C.  J. : — I am  informed  that 
since  the  argument  in  this  case  the  defendant  has  departed  this 
life.  I have  not  yet  been  notified  of  probate  of  will  or  order  of 
revivor ; but  it  appears  that  in  such  a case  no  order  to  continue 
proceedings  is  necessary  to  enable  the  Court  to  give  judgment, 
and  the  judgment  may  be  pronounced  and  entered  as  of  the  date 
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on  which  the  argument  took  place:  Con.  Rule  394;  notes  in 
Holmested  and  Langton’s  Judicature  Act,  3rd  ed.,  p.  603,  and 
cases  there  cited. 

It  is  an  action  for  specific  performance,  the  defence  being  that 
time  was  of  the  essence  of  the  contract,  and  that  the  plaintiff 
neglected  to  close  the  transaction  on  the  proper  date,  whereupon 
the  defendant  assumed  to  rescind  the  contract. 

The  transaction  was  not  closed  on  account  of  the  illness  of  the 
plaintiff’s  solicitor  and  his  consequent  absence  from  his  office  on 
the  date  of  closing  and  the  day  preceding. 

The  plaintiff  replies  that  he  accepted  the  title  to  the  lands, 
and  that  it  was  the  duty  of  the  defendant,  on  or  prior  to  the  15th 
March,  to  tender  to  the  plaintiff  a properly  executed  conveyance 
thereof,  with  a mortgage  drawn  on  the  defendant’s  solicitors’ 
usual  form,  or,  at  any  rate,  to  have  supplied  such  form,  as  re- 
quired in  and  by  the  terms  of  the  said  agreement. 

The  clause  of  the  contract  is  as  follows: — 

I 

“ ...  for  the  price  or  sum  of  seven  thousand 


five  hundred  dollars $ 7,500 

payable  as  follows : five  hundred  dollars 500 

paid  to  G-.  W.  Ormerod  as  deposit  accompanying  this 
offer,  to  be  returned  to  me  if  offer  not  accepted;  two 
thousand  dollars 2,000 


to  be  paid  upon  the  acceptance  of  title  and  delivery  of 
deed,  and  give  you  back  a first  mortgage  on  the  pro- 
perty for  the  remainder,  repayable  in  five  years  from 
the  date  of  closing 5,000 

$ 7,500 

with  interest  from  the  date  of  closing  at  6 per  cent,  per 
annum,  payable  half-yearly,  said  mortgage  to  be  drawn  on  the 
vendor’s  solicitors’  usual  form  . . . .” 

The  general  rule,  in  the  absence  of  other  provision,  is,  that  the 
purchaser  prepares  the  conveyance  at  his  own  expense:  Foster 
v.  Anderson  (1907),  15  O.L.R.  362,  at  p.  371 ; Stevenson  v.  Davis 
(1893),  23  iS.C.R.  629  at  p.  633.  But  I think  that,  here,  the 
reading  of  the  whole  clause  is,  that  it  was  the  duty  of  the 
defendant  to  prepare  and  tender  to  the  plaintiff  the  conveyance. 
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And  I think  that  the  defendant ’s  solicitors  recognised  that  duty, 
because,  on  the  21st  February,  they  wrote  to  the  plaintiff’s  solici- 
tors enclosing  a draft  deed  for  approval,  and  on  the  following 
day  they  wrote  enclosing  a corrected  description  of  the  lands 
to  be  conveyed. 

I am  of  the  opinion,  therefore,  that  the  plaintiff  is  not  in 
default  so  as  to  entitle  the  defendant  to  invoke  against  him  the 
clause  in  question. 

The  result  is,  that  the  usual  judgment  for  specific  perfor- 
mance will  be  directed,  with  costs  of  action,  and  a reference  to 
the  Master  to  settle  the  conveyance,  if  the  parties  cannot  agree. 
There  will  be  three  months’  stay  from  the  date  of  the  agreement 
(26th  November  1912). 

The  defendant  appealed  from  the  judgment  of  Falcon- 
bridge,  C.J. 

March  6.  The  appeal  was  heard  by  Mulock,  C.J.Ex., 
Clute,  Riddell,  Sutherland,  and  Leitch,  JJ. 

J.  E.  Jones , for  the  defendant,  argued  that  it  was  not  a ques- 
tion of  the  certainty  of  the  contract,  but  of  delay  by  the  pur- 
chaser in  carrying  it  out,  and  that  time  was  expressly  made  the 
essence,  not  merely  of  the  offer,  but  of  the  whole  contract.  The 
contract  is  silent  as  to  any  condition  that  this  deed  should  be 
drawn  by  the  vendor  at  his  own  expense;  therefore,  the  well- 
settled  rule  of  law  that  it  should  be  drawn  by  the  purchaser 
applies:  Foster  v.  Anderson  (1908),  16  O.L.R.  565,  570,  571, 
574,  575;  Stevenson  v.  Davis , 23  S.C.R.  629. 

W.  Proudfoot,  K.C.,  for  the  plaintiff,  relied  upon  the  reasons 
contained  in  the  judgment  of  the  learned  trial  Judge,  arguing 
that,  notwithstanding  the  rule  laid  down  in  Foster  v.  Anderson 
and  similar  cases,  it  was  the  duty  of  the  defendant,  under  the 
contract  here  in  question,  to  prepare  the  conveyance  and  tender 
it  to  the  plaintiff.  It  was  at  all  events  a case  in  which  the 
judicial  discretion  of  the  Court  should  be  exercised  on  behalf  of 
the  plaintiff. 

March  18.  The  judgment  of  the  Court  *was  delivered  by 
Sutherland,  J : — Appeal  of  the  defendant,  the  vendor,  from  the 
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decision  of  Sir  Grlenholme  Faleonbridge,  C.J.K.B.,  in  an  action 
by  the  purchaser  for  specific  performance  of  a written  agreement 
for  the  sale  of  land,  contained  in  an  offer  and  its  acceptance, 
dated  the  20th  February,  1912.  The  judgment  went  on  the  con- 
struction of  the  document  and  the  opinion  of  the  trial  Judge 
that  it  was  the  duty  of  the  defendant  “to  prepare  and  tender  to 
the  plaintiff  the  conveyance,  ’ ’ and,  not  having  done  so,  he  could 
not  1 ‘ invoke  against  him  the  clause  in  question  ’ ’ in  the  contract. 

The  agreement  is  set  out  in  full  in  the  statement  of  claim. 
The  portions  of  it  useful  to  refer  to  are  the  following:— 

“ . . . for  the  price  or  sum  of  seven  thousand  five  hun- 


dred dollars $ 7,500 

payable  as  follows:  five  hundred  dollars 500 

paid  to  Gr.  W.  Omerod  as  deposit  accompanying  this 
offer,  to  be  returned  to  me  if  offer  not  accepted;  two 
thousand  dollars  . .2,000 

........  1.  ..r  . ; ..  . 

to  be  paid  upon  the  acceptance  of  title  and  delivery  of 
deed,  and  give  you  back  a first  mortgage  on  the  pro- 
perty for  the  remainder,  repayable  in  five  years  from 
the  date  of  closing 5,000 
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$ 7,500 

with  interest  from  date  of  closing  at  6 per  cent,  per  annum, 
payable  half-yearly,  said  mortgage  to  be  drawn  on  the  vendor’s 
solicitors’  usual  form. 

“Rent,  fire  insurance  premiums,  taxes,  rates  or  assessments, 
local  or  otherwise,  to  be  proportioned  and  allowed  to  date  of  clos- 
ing, which  shall  be  on  the  15th  March,  1912. 

“The  vendor  shall  not  be  bound  to  produce  any  abstract  of 
title  or  any  title  deeds  or  any  evidence  of  title  except  such  as  he 
may  have  in  his  possession,  nor  furnish  a surveyor ’s  plan  or  de- 
scription. 


‘ ‘ The  purchaser  shall  search  the  title  at  his  own  expense,  and 
shall  have  ten  days  from  said  date  of  acceptance  to  examine  the 
same ; and,  if  no  written  objection  be  made  within  that  time,  he 
shall  be  deemed  to  have  accepted  the  title. 

This  offer,  if  accepted  as  aforesaid,  shall  with  such  accept- 
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ance  constitute  a binding  contract  of  purchase  and  sale,  and  time 
shall  in  all  respects  be  strictly  of  the  essence  hereof. 

“Should  the  purchaser  make  default  in  completing  the  pur- 
chase in  the  manner  and  at  the  time  above-mentioned,  any  money 
theretofore  paid  on  account  shall,  at  the  option  of  the  vendor,  be 
retained  by  the  vendor  as  liquidated  damages,  and  the  contract 
shall,  at  the  option  of  the  vendor,  be  at  an  end,  and  the  vendor 
shall  be  entitled  to  resell  the  said  land  without  reference  to  the 
purchaser.  ’ ’ 

The  contract  is  in  the  form  of  an  offer  by  the  purchaser  to 
one  Omerod,  a real  estate  agent,  accepted  by  him  and  confirmed 
by  the  vendor.  The  sum  of  $500  in  cash  was  paid  to  the  said 
agent,  in  whose  possession  it  still  was  at  the  time  of  the  trial. 

On  the  21st  February,  1912,  the  vendor’s  solicitors  wrote  to 
the  plaintiff’s  solicitors  enclosing  a draft  deed  for  approval;  and 
on  the  22nd,  a further  letter  forwarding  a corrected  description. 
On  the  27th,  they  wrote  a further  letter  asking  that  the  draft 
deed  be  returned  approved,  with  objections  to  title,  stating  that 
their  client  would  be  in  on  the  following  Saturday,  namely,  the 
2nd  March,  1912.  No  written  replies  were  apparently  sent  to 
any  of  these  letters,  but  some  telephone  communications  passed 
between  the  solicitors  for  the  respective  parties. 

On  the  12th  March,  the  solicitor  for  the  vendor  telephoned 
the  solicitor  for  the  purchaser  that  the  vendor  was  in  his  office, 
and  that  the  15th  was  the  day  of  closing,  and  his  client  was  very 
anxious  to  close.  The  purchaser’s  solicitor  says  that, 
in  reply,  he  told  him  that  the  purchaser  was  ready  to  close,  and 
the  only  point  he  wanted  cleared  up  was  the  question  of  a mort- 
gage which  was  apparently  upon  the  property.  During  this 
conversation  the  vendor’s  solicitor  again  asked  for  a return  of  the 
draft  deed,  and  the  purchaser ’s  solicitor  said  that  he  would  re- 
turn it.  He  adds  that  the  next  day  he  intended  to  do  so ; but, 
as  there  was  no  stenographer  in  his  office  to  whom  to  dictate  the 
letter,  he  left  it  over  until  the  next  morning. 

Unfortunately,  through  illness,  he  was  not  at  his  office  on 
the  14th  or  the  15th  or  the  16th,  and  so  the  draft  deed  was  not 
returned.  On  returning  to  his  office  on  the  18th,  he  telephoned 
to  the  solicitor  for  the  vendor,  and  asked  him  if  they  would  close 
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the  matter,  stating  that  the  purchaser  was  ready  to  do  so  and  App.  Div. 
would  like  to  get  it  closed.  The  reply  of  the  vendor’s  solicitor  1913 
then  was,  that  his  client  had  been  in,  and,  as  the  matter  had  not  Snell 

been  closed  on  the  15th,  he  refused  to  carry  it  out.  The  pur-  Brickles. 
chaser’s  solicitor  says  that  he  thereupon  prepared  the  mortgage  guth~^d  j 
and  had  it  executed,  obtained  a cheque  from  the  purchaser,  and 
discussed  with  the  vendor’s  solicitor  the  possibility  of  still  closing 
the  matter,  speaking  of  making  a tender.  He  was  told,  however, 
that  the  vendor  would  do  nothing  further  in  the  matter. 

He  made  other  attempts  to  open  up  the  matter  or  arrange  a 
different  agreement  in  respect  to  the  purchase  of  the  property, 
but  without  avail ; and  the  action  was  commenced. 

The  plaintiff  had  continued  in  possession  of  the  property  and 
had  done  nothing  to  waive  his  strict  rights  under  the  contract. 

The  learned  trial  Judge,  in  his  reasons  for  judgment,  says: 

* ‘ The  general  rule,  in  the  absence  of  other  provision,  is,  that  the 
purchaser  prepares  the  conveyance  at  his  own  expense : Foster 
v.  Anderson , 15  O.L.R.  362,  at  p.  371;  Stevenson  v.  Davis,  23 
S.C.R.  629,  at  p.  633.  But  I think  that,  here,  the  reading  of  the 
whole  clause  is,  that  it  was  the  duty  of  the  defendant  to  prepare 
and  tender  to  the  plaintiff  the  conveyance.  And  I think  that 
the  defendant’s  solicitors  recognised  that  duty,  because,  on  the 
21st  February,  they  wrote  to  the  plaintiff’s  solicitors  enclosing  a 
draft  deed  for  approval,  and  on  the  following  day  they  wrote 
enclosing  a corrected  description  of  the  lands  to  be  conveyed.  ’ ’ 

He,  accordingly,  gave  judgement  for  specific  performance, 
with  costs  of  action,  and  a reference  to  the  Master  to  settle  the 
conveyance,  if  the  parties  could  not  agree. 

With  great  respect,  I am  unable  to  agree  with  his  opinion. 

I cannot  see  that  there  is  anything  in  the  whole  clause  referred 
to,  or  anywhere  in  the  agreement,  which  takes  this  case  out  of 
the  rule  stated,  that  the  purchaser  should  prepare  the  con- 
veyance at  his  own  expense. 

The  agreement  does  not  say  that  the  conveyance  is  to  be 
drawn  by  the  vendor  or  at  his  expense.  Indeed,  I think  that  the 
expression  in  it,  “upon  the  acceptance  of  title  and  delivery  of 
deed,  and  give  you  back  a first  mortgage  on  the  property 
for  the  remainder,”  contained  in  the  offer  of  the  plaintiff,  indi- 
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cates  that  the  offer  made  contemplated  that  the  purchaser  was 
to  follow  the  usual  rule  in  that  regard. 

On  the  15th  March,  the  date  of  closing,  the  purchaser  was, 
in  my  opinion,  in  default:  (1)  in  not  having  prepared  and  ten- 
dered the  deed  to  the  vendor  for  execution;  (2)  in  not  having 
made  a tender  of  the  further  cash  payment  of  $2,000;  (3)  in  not 
having  obtained  from  the  vendor  a mortgage  in  his  solicitors’ 
usual  form,  and  prepared,  executed,  and  tendered  such  a mort- 
gage for  the  remaining  $5,000  of  the  purchase-money. 

He  had  proposed  and  agreed,  in  his  offer,  accepted  by  the 
vendor,  and  constituting  the  contract,  that  time  should  in  all 
respects  be  strictly  of  its  essence.  The  vendor  was,  consequently, 
quite  within  his  rights  on  the  18th  in  declining  to  go  on  with  the 
contract,  and  declaring  the  transaction  at  an  end. 

This  is  not  a case  in  which  the  plaintiff  was  let  into  posses- 
sion and  spent  money  on  the  property.  It  is  a case  in  which  the 
parties,  on  the  face  of  their  agreement,  contemplated  the 
completion  of  the  transaction  on  a day  certain,  and  in  which  the 
plaintiff,  through  his  solicitor,  had  explicit  notice  that  the  de- 
fendant wanted  it  completed  on  that  day,  according  to  the  terms 
of  the  agreement.  The  defendant  was  not  in  default  in  any  way 
and  he  did  not  in  any  way  waive  the  express  condition  as  to  time. 
The  plaintiff  was  in  no  way  ready  on  the  day  named  to  complete 
the  transaction.  That  was  not  the  defendant ’s  fault.  He  could 
stand  upon  his  rights  under  the  contract,  and  consider  and  de- 
clare it  to  be  at  an  end. 

The  defendant,  it  is  true,  prepared  a draft  deed.  I am  of  the 
opinion  that,  under  the  contract,  he  was  not  required  to  do  so. 
Because,  voluntarily,  and  either  to  expedite  the  completion  of 
the  transaction  on  the  day  named,  or  through  an  erroneous  con- 
ception on  his  part,  he  prepared  the  draft  deed,  which  he  was 
not  required  to  do  under  the  contract,  is  the  plaintiff,  on  that 
account,  to  be  put  in  a better  position  as  to  time  than  though 
the  defendant  had  not  so  prepared  the  draft  deed?  I cannot 
think  that  he  should  be.  But,  in  any  event,  the  draft  deed  so 
prepared  was  not  returned  in  time,  though  asked  for  and  pro- 
mised. • 

In  Labelle  v.  O’Connor  (1908),  15  O.L.R.  519,  it  was  held 
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“that,  in  the  absence  of  fraud,  accident,  or  mistake,  the  provi-  App.  Div. 

sion  that  time  should  be  of  the  essence  was  binding  upon  the  

plaintiff,  and  had  not  been  waived  by  the  defendants;  that  the  Snell 

v. 

latter  had  the  right  to  rescind  upon  default  in  payment  of  the  Brickles. 
second  instalment;  that  no  formal  notice  of  rescission  was  neces-  Sutherland,  j. 
sary;  and  that  the  plaintiff  was  not  entitled  to  specific  per- 
formance. ’ There  is  no  pretext  that  there  was  any  fraud,  acci- 
dent, or  mistake  in  the  preparation  of  the  contract  or  the  in- 
sertion therein  of  the  explicit  term  as  to  time  being  of  its  essence. 

With  great  respect,  therefore,  I am  of  opinion  that  no  de- 
cree for  specific  performance  should  be  made,  and  that  the 
appeal  should  be  allowed. 

The  decision,  as  I have  already  mentioned,  is  based  upon  the 
construction  of  the  contract,  and  not  upon  the  ground  of  the 
exercise  of  the  discretion  of  the  Court.  It  was,  however,  argued 
that  it  is  a case  in  which  such  discretion  might  well  be  exercised 
in  favour  of  the  plaintiff. 

In  Lamare  v.  Dixon' ( 1873),  L.R.  6 II. L.  414,  at  p.  423,  it  is 
laid  down  that  “the  exercise  of  the  jurisdiction  of  equity  as  to 
enforcing  the  specific  performance  of  agreements,  is  not  a matter 
of  right  in  the  party  seeking  relief,  but  of  discretion  in  the  Court 
— not  an  arbitrary  or  capricious  discretion,  but  one  to  be  govern- 
ed as  far  as  possible  by  fixed  rules  and  principles.  The  conduct 
of  the  party  applying  for  relief  is  always  an  important  element 
for  consideration.  ■ ’ 

In  Labelle  v.  O^Connor,  15  O.L.R.  519,  Anglin,  J.,  at  p.  546, 
says:  “The  right  of  a purchaser  to  specific  performance  is  one 
thing;  his  possible  equity  to  relief  from  forfeiture  of  purchase- 
money  paid  on  account,  though  not  entitled  to  the  extraordinary 
and  discretionary  remedy  of  specific  performance,  is  quite 
another.  ’ ’ Reference  to  Fry  on  Specific  Performance,  5th  (Can- 
adian) ed.  (1910),  p.  19,  and  Harris  v.  Robinson  (1892),  21 
S.C.R.  390,  at  p.  397. 

I am  unable  to  see  that  this  is  a case  in  which  judicial  dis- 
cretion should  be  exercised  in  favour  of  the  plaintiff. 

Appeal  allowed  with  costs  here  and  below. 

*Per  Sir  William  Meredith,  C.JjC.P.,  dissenting. 
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[APPELLATE  DIVISION.] 

Hill  v.  Rice  Lewis  & Son  Limited. 

Sale  of  Goods — Implied  Warranty  — Intention  of  Parties  — Sale  of  Rifle 
Cartridges  in  Sealed  Box — Description  on  Box — Absence  of  Evidence 
to  Shew  Reliance  on  Vendors — Injury  to  Buyer  by  Reason  of  one 
Cartridge  not  being  as  Described — Breach  of  Warranty — Damages — 
Remoteness. 

The  plaintiff  bought  from  the  defendants,  at  their  retail  store  or  shop, 
where  they  sold  ammunition,  a sealed  box  of  cartridges;  the  manufac- 
turers’ name  and  the  designation  or  description  of  the  cartridges  were 
printed  on  the  box.  The  cartridges  were  of  the  kind  that  he  had  been 
in  the  habit  of  buying  and  using.  One  of  them  proved  not  to  be  of  the 
kind  described,  and  to  be  unfit  for  use  in  the  plaintiff’s  rifle,  in  conse- 
quence of  which  he  was  injured: — 

Held  (Riddell,  and  Leitch,  JiJ.,  dissenting) , that  the  defendants  were 
not  liable  in  damages  for  the  plaintiff’s  injury. 

Per  Mulock,  O.J.Ex.  : — The  plaintiff,  relying  on  his  own  judgment  as  to 
the  quality  of  the  cartridges  put  on  the  market  by  the  manufacturers, 
in  sealed  boxes  like  the  one  purchased,  went  to  the  defendants’  store  for 
the  purpose  of  purchasing  one  of  such  sealed  boxes,  and  obtained  the 
specific  article  that  he  desired;  in  making  the  purchase  he  did  not  rely 
on  the  sellers’  judgment;  and,  therefore,  there  was  no  implied  war- 
ranty on  the  part  of  the  defendants. 

Review  of  the  authorities. 

Per  Clttte,  J. : — An  implied  warranty  is  founded  on  the  presumed  inten- 
tions of  the  parties.  In  this  case  neither  party  contemplated  inspection 
or  intended  that  inspection  should  be  made  or  supposed  that  the  de- 
fendants were  in  any  way  responsible  for  the  contents  of  the  box. 

The  Moorcock  (ili889),  14  PjD.  64,  68,  and  Hamlyn  & Co.  v.  Wood  & 
Co.,  [1891]  2 Q.B.  488,  491,  492,  applied. 

Per  Riddell,  J. : — The  complaint  was  that  one  of  the  articles  sold  was 
not  a rifle  cartridge  at  all.  In  every  sale  there  is  a condition  precedent 
that  the  article  sold  shall  answer  the  description,  and  this  condition 
becomes  a warranty  when  the  goods  have  been  dealt  with  as  the  pur- 
chaser’s own.  The  defendants  were  liable  as  for  an  implied  warranty  that 
this  particular  cartridge  was  a rifle  cartridge.  The  damages  were  not 
too  remote. 


Appeal  by  the  plaintiff  from  the  judgment  of  Denton,  Jun. 
Co.C.J.,  dismissing  an  action,  brought  in  the  County  Court  of 
the  County  of  York  to  recover  damages  for  breach  of  an  implied 
warranty  or  condition  upon  the  sale  by  the  defendants  of  a box 
of  cartridges  to  the  plaintiff.  One  of  the  cartridges  in  the  box 
proved  to  be  defective  or  unsuitable  for  the  purpose  for  which 
it  was  bought,  and  that  was  said  to  be  the  cause  of  an  explosion 
by  which  the  plaintiff  was  injured. 

March  5 and  6.  The  appeal  was  heard  by  Mulock,  C.  J.Ex., 
Clute,  Riddell,  Sutherland,  and  Leitch,  JJ. 
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J.  W.  McCullough,  for  the  plaintiff,  argued  that  the  sale  was 
one  of  goods  by  description,  and  that  there  was  an  implied 
warranty  that  each  cartridge  should  correspond  with  the 
description. 

J.  D.  Montgomery,  for  the  defendants,  argued  that  the 
plaintiff’s  case  rested  entirely  upon  an  implied  warranty,  and 
that  no  negligence  on  the  part  of  the  defendants  had  been  charg- 
ed, or  established,  and  no  liability  made  out  at  common  law. 
The  case  at  the  bar  comes  within  the  4th  proposition  in  Jones  v. 
Just  (1868)  , L.R.  3 Q.B.  197,  202,  which  is  decisive  on  the  point. 
[Riddell,  J.,  referred  to  Grocers’  Wholesale  Co.  v.  Bostock 
(1910),  22  O.L.R.  130,  141].  Here  there  w^ere  no  means  of  in- 
spection, which  was,  as  a matter  of  fact,  refused. 

McCullough,  in  reply,  referred  to  Jackson  v.  Watson  & Sons, 
[1909]  2 K.B.  193,  196;  Drummond  v.  Tan  Ingen  (1887),  12 
App.  Cas.  284,  297. 

March  18.  Mulock,1  C.J. : — This  case  was  tried  with  a jury, 
and  the  learned  trial  Judge,  after  taking  the  opinion  of  the  jury 
on  certain  questions,  dismissed  the  action ; and  from  that  judg- 
ment the  plaintiff  appeals. 

The  facts  are  as  follows.  The  plaintiff  went  to  Parry  Sound 
to  hunt  deer,  using  for  such  purposes  a 38-40  Winchester  rifle. 
Before  going,  he  purchased  from  the  defendant  company  a box 
of  cartridges  intended  for  his  rifle.  One  of  them  proved  unsuit- 
able, being  too  small,  and,  not  discovering  its  unfitness,  the  plain- 
tiff put  it  in  his  rifle,  and,  when  aiming  at  a deer,  snapped  the 
rifle,  but  the  cartridge,  because  of  its  unsuitable  character,  failed 
to  explode.  Thereupon  he  opened  the  breech,  looked  into  the 
barrel,  and,  not  seeing  the  shell,  endeavoured  to  put  in  another 
cartridge ; but,  in  doing  so,  the  latter  exploded  and  caused  him 
injury,  and  for  the  damage  thus  sustained  this  action  is  brought. 

For  the  plaintiff  it  was  contended  that  the  defendants  were 
liable  for  breach  of  an  implied  warranty  that  each  cartridge  was 
suitable  for  the  plaintiff’s  rifle ; also  that  it  was  a sale  of  goods  by 
description,  and  that  there  was  an  implied  condition  that  each 
cartridge  corresponded  with  the  description. 
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The  first  question  to  determine  is,  what  was  the  contract  be- 
tween the  parties.?  Did  the  plaintiff  buy  a number  of  cartridges 
contained  in  a sealed  box,  relying  on  an  implied  warranty  on  the 
part  of  the  defendant  company  that  they  were  each  of  a certain 
kind,  or  did  he  buy  a specific  article,  viz.,  a sealed  box,  supposed 
to  contain  cartridges  all  of  a certain  kind,  on  his  own  judgment, 
not  relying  upon  the  defendants  as  to  the  contents  of  the  box  ? 

The  onus  is  on  the  plaintiff  to  establish  the  implied  warranty 
or  condition,  and  such  implication  must  rest  on  the  presumed  in- 
tention of  the  parties:  The  Moorcock  (1889),  14  P.D.  64,  68;  or, 
as  put  in  another  way  by  Meredith,  J.A.,  in  Barbeau  v.  Piggott 
(1907),  10  O.W.R.  715:  “Contracts  are  to  be  implied  according 
to,  not  contrary  to,  the  intention  of  the  parties.  ’ ’ 

Where  it  is  a question  of  implied  warranty,  surrounding  cir- 
cumstances may  be  shewn  in  evidence  in  order  to  aid  the  Court 
in  discovering  the  intention  of  the  parties:  Behn  v.  Bumess 
(1863),  3 B.  & S.  751 ; and  those  circumstances,  together  with  the 
plaintiff’s  evidence,  make  it,  in  my  opinion,  abundantly  clear 
that  what  the  plaintiff  wished  to  buy,  and  did  buy,  was  a sealed 
box  of  a certain  design  and  description,  and  bearing  on  it  a 
printed  guarantee  of  the  manufacturers  (who  are  not  the  de- 
fendant company),  and  supposed  to  contain  cartridges  of  the 
kind  desired  by  the  plaintiff. 

It  appears  that  for  some  years  the  plaintiff  owned  a 38-40 
Winchester  rifle,  and  had  been  in  the  habit  of  buying  for  it,  by 
the  box,  a certain  make  of  cartridge,  viz.,  those  manufactured  by 
the  Union  Metallic  Company. 

The  boxes  of  38-40  cartridges  put  on  the  market  by  that  com- 
pany had  certain  printed  matter  on  their  outside,  and  they 
corresponded  in  appearance,  including  the  printed  matter  on  the 
outside,  with  the  box  in  question  in  this  action. 

One  of  these  boxes,  exhibit  4,  was  put  in  at  the  trial,  and  has 
on  the  upper  side  the  following  printed  matter : — 

“.38  Winchester 
“50  Central  Fire  Cartridges 

“U.M.C.  40  grs.  Powder 

“U.M.C.  .38  Winchester  * 180  grs.  Bullet 

“Manufactured  by 

“The  Union  Metallic  Cartridge  Co. 

“Bridgeport,  Conn.,  U.S.A.” 
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On  each  of  three  sides  of  the  box,  in  large  white  letters, 
on  a red  circular  background,  are  stamped  the  letters  “U.  M.  C.” 
On  one  side  are  the  following  printed  words: — ■ 

“ Adapted  to  .38  Winchester,  Marlin,  Colt,  and  other  Rifles 
and  Revolvers. 

“Are  sure  fire  and  accurate. 

“The  U.M.C.  Co. 

* ‘ See  guarantee  on  bottom  of  box.  ’ ’ 

On  another  side  are  printed  these  words : — 

“These  cartridges  are  especially  made  for  Winchester,  Marlin, 
and  Colt  Rifles. 

‘ ‘ They  have  been  thoroughly  tested  in  these  arms  for  accuracy 
and  penetration,  and  are  guaranteed  to  be  superior  to  any  other 
brand  on  the  market. 

“Union  Metallic  Cartridge  Co.” 

And  on  the  bottom  is  printed  the  following  guarantee  :— 
“We  hereby  guarantee  these  cartridges,  also  the  following 
arms  when  used  with  them,  to  the  full  extent  of  the  makers’  guar- 
antee, viz.,  Smith  & Wesson,  Colt,  Winchester,  Marlin,  Rem- 
ington, Savage,  Stevens,  and  all  other  properly  constructed  arms. 

“Trade  Marks  Reg.  U.S.  Pat.  Office. 

“Union  Metallic  Cartridge  Co.” 

And  on  each  end  of  the  box,  in  large  figures  and  letters,  are 
printed:  “.38  Winchester,  U.M.C.  Black  Powder.” 

The  plaintiff  had  enjoyed  several  years’  experience  with  these 
goods,  and  in  no  case  had  he  found  a single  defective  cartridge 
in  any  box  that  he  had  purchased;  and,  before  going  to  Parry 
Sound,  he  decided  to  buy  another  box,  although  having  still  on 
hand  about  half  of  a box  full. 

Accordingly,  he  went  to  the  store  of  the  defendant  company, 
who  sold  these  goods,  and  there  asked  for,  and  got,  another  box. 

The  following  is  his  evidence  as  to  what  transpired  in  con- 
nection with  the  purchase : — 

“Q.  This  is  the  kind  of  cartridge  that  you  asked  for,  is  it 
not,  and  received  (shews  a box  of  38-40  rifle  cartridges)  ? A. 
Yes,  that  is  the  kind  of  cartridge. 

“Q.  In  a sealed  box,  like  this?  A.  Yes. 

“Q.  Trade-mark  ‘U.M.C.’  on  it?  A.  Yes. 
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“Q.  38-40  Winchester,  centre-fire,  cartridges?  A.  This  is 
the  same  as  yours. 

“Q.  This  is  the  same  style  of  box?  A.  As  far  as  I know. 

“Q.  And  this  is  the  sort  of  cartridge  you  asked  them  for? 
A.  I asked  for  38-40  rifle  shells. 

! ‘ Q.  And  you  got  it  ? A.  Yes. 

“Q.  And  you  took  this  home  with  you  ? A.  Took  it  home. 
“Q.  You  said  before  that  you  asked  for  .38;  it  is  the  same 
thing?  A.  It  is  the  same  thing,  I got  the  same  anyhow. 

“Q.  This  is  what  you  asked  for,  is  it  not?  A.  Yes,  that  is 
what  I asked  for. 

“Q.  Union  Metallic  Company’s  .38  Winchester?  A.  Yes. 
“Q.  They  are  guaranteed,  these  cartridges?  A.  Yes. 

“Q.  Guaranteed  by  the  factory?  A.  Yes,  sir. 

‘ ‘ Q.  You  accepted  that  and  took  it  with  you  ? A.  Yes. 

“Q.  And  you  did  not  open  these  cartridges  when  you  pur- 
chased them?  A.  No,  I did  not. 

“Q.  The  person  who  sold  them  did  not  open  them?  A. 
No. 

“Q.  He  had  no  opportunity  of  seeing  them,  had  he?  A. 
No,  no  chance  whatever,  they  were  in  a sealed  box. 

“Q.  That  is  what  you  expected  to  receive,  a sealed  box? 
A.  Yes,  that  is  what  I wanted. 

“Q.  And  you  did  not  examine  them  until  you  got  home? 
A.  No,  I didn’t  examine  them  then.”  (Box  of  cartridges  put  in, 
marked  exhibit  4.) 

“Q.  You  know  that  this  ammunition  has,  possibly,  the  best 
reputation,  possibly  is  the  best  ammunition  in  the  world?  A. 
Never  found  any  fault  with  it. 

“Q.  Manufactured  by  reliable  people?  A.  The  first  box 
that  I ever  got  from  them  that  I ever  had  any  trouble  with. 

• ‘ ‘ Q.  And  these  shells  are  well  known  to  huntsmen  and  the 
trade?  A.  Yes,  I think  they  are. 

“Q.  There  is  no  judgment  used  in  selling  to  you  this  box 
of  cartridges  ? Just  sold  to  you  ? A.  Just  sold  to  me. 

“Q.  As  a can  of  tomatoes,  or  peas,  or  beans?  A.  Yes. 

“Q.  You  asked  for  a box  of  these  cartridges,  and  they  were 
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handed  to  you?  A.  Yes.  There  is  a difference  from  a can  of 
peas,  there  is  a guarantee  on  that  box. 

“Q.  They  are  different  from  a can  of  peas  because  they 
have  a guarantee  on  the  box?  A.  Yes.” 

The  'Court:  “You  went  to  Rice  Lewis  and  got  this  box, 

just  before  you  went  north?  A.  Just  a few  days  before  I went 
north. 

“Q.  What  did  you  say  when  you  went  into  the  store?  A. 
I asked  them  for  a box  of  38-40  shells,  and  that  is  the  shells  that 
I got. 

“Q.  Gave  you  a box  just  like  that,  exhibit  4?  A.  Yes.” 

From  the  plaintiff’s  evidence,  it  appears  to  me  clear  that 
what  he  intended  to  purchase  was  a sealed  box  of  cartridges. 

He  was  familiar  with  the  Union  Metallic  'Company’s  38-40 
Winchester  cartridges,  and  had  been  buying  them  in  sealed  boxes, 
and  knew  that  each  box  was  guaranteed  by  the  maker. 

He  did  not  buy  a certain  number  of  cartridges  as  separate 
articles,  but  one  sealed  box,  which  he  supposed  to  contain  a 
certain  number  of  38-40  cartridges  (these  cartridges  are  describ- 
ed in  some  places  as  .38,  and  in  other  places  as  38-40,  but  the 
plaintiff,  in  his  evidence,  states  that  the  two  terms  mean  the  same 
thing;  as  he  says  in  his  evidence,  “They  were  a sealed  box.” 

“Q.  That  is  what  you  expected  to  receive,  a sealed  box?  A. 
Yes,  that  is  what  I wanted.” 

That  being  what  he  wanted,  and  what  he  asked  for,  that  is 
what  the  salesman  handed  to  him,  and  that  is  what  he  bought 
and  what  he  obtained. 

He  had  his  own  experience,  experience  as  to  the  contents  of 
such  sealed  boxes;  and,  when  such  a sealed  box  was  handed  to 
him,  with  his  experience,  he  identified  it  as  corresponding  with 
his  previous  purchases,  used  his  own  judgment,  and  completed  his 
purchase,  running  his  own  risk  as  to  the  contents,  and  not  con- 
templating any  responsibility  on  the  part  of  the  defendant  com- 
pany in  respect  of  the  quality  of  the  contents  of  the  box. 

If  a person  goes  into  a shop,  and  recognises  on  the  shelf 
goods  with  which  he  is  familiar,  say  boxes  known  in  the  market 
as  boxes  of  38-40  Winchester  cartridges,  the  goods  of  a particular 
manufacturer,  and  expresses  a wish  to  buy  one  of  those  boxes  of 
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38-40  Winchester  cartridges,  and  it  is  then  sold  to  him,  he  gets 
what  he  is  buying,  no  mattep  what  the  contents  of  the  box  may 
be. 

That  is,  in  substance,  what  occurred  here;  the  reference  to 
.38  or  38-40  shells  by  the  plaintiff,  when  in  conversation  with  the 
salesman,  was  descriptive  of  the  box,  not  of  the  contents. 

The  plaintiff  did  not  rely  upon  the  defendants  as  to  the 
quality  of  the  contents  of  the  box ; he  was  aware  that,  when  in 
their  possession,  it  was  sealed;  and  he,  doubtless,  assumed,  as 
the  fact  probably  is,  that  it  came  into  their  hands  from  the  manu- 
facturer in  a sealed  condition,  and  that  they  had  no  more  know- 
ledge than  he  as  to  its  actual  contents.  That  he  was  buying  on 
his  own  judgment,  based  on  his  experience  of  the  goods  in  quest- 
ion, and  not  relying  on  any  implied  warranty  on  the  defendant’s 
part,  is  also  made  clear  by  the  circumstance  that  he  manifested 
no  desire  to  have  the  box  opened  in  order  that  he  might  inspect 
the  contents.  Doubtless,  if  he  had  so  wished,  he  might  have  been 
afforded  such  an  opportunity ; and,  if  not,  then  he  could  have  de- 
clined to  purchase.  The  natural  inference  is,  that  the  outside 
appearance  of  the  box  identified  it  to  his  satisfaction  as  being  the 
goods  of  the  Union  Metallic  Company,  which  had,  theretofore, 
proved  entirely  satisfactory  to  him ; and  thus  he  was  content  to 
rely  on  his  own  judgment  as  to  the  merits  of  the  cartridges  con- 
tained in  the  box  in  question. 

That  he  was  relying  on  the  manufacturers,  not  on  the  defend- 
ants, also  appears  from  his  evidence  where  he  explained  that  the 
purchase  of  the  box  of  cartridges  differed  from  the  purchase  of  a 
can  of  peas,  in  that  the  box  of  cartridges  bope  on  it  the  guarantee 
of  the  manufacturers,  and  it  is  significant  that,  in  his  examina- 
tion, this  reference  to  the  manufacturers’  guarantee  originated 
with  himself,  and  not  with  the  examining  counsel,  shewing  that 
when  making  the  purchase  the  manufacturers’  guarantee  was 
present  to  his  mind:  thus  he  got  the  specific  article  which  he 
bought. 

As  stated  in  Benjamin  on  $ale,  5th  ed.,  p.  621:  “It  is  a 
question  for  the  jury  whether  the  thing  'delivered  be  what  was 
really  intended  by  both  parties  as  the  subject-matter  of  the  sale, 
although  not  very  accurately  described.” 
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Thus,  in  Mitchell  v.  Newhall  (1846),  15  M.  & W.  308,  the  sale 
was  of  “fifty  shares”  in  a company,  and  in  fulfilment  of  a,  con- 
tract, the  plaintiff,  a stock-broker,  tendered  to  the  defendant  a 
letter  of  allotment  for  fifty  shares.  The  defendant  contended 
that  the  letter  of  allotment  was  not  the  subject-matter  of  the  con- 
tract; but,  the  jury  having  found  that  in  fact  no  shares  of  the 
company  had  been  issued  by  them,  and  that  letters  of  allotment 
were  annually  bought  and  sold  as  shares  in  the  company  on  the 
stock  exchange,  the  defendant  was  held  bound  by  the  contract. 

And  in  Lamert  v.  Heath  (1846),  15  M.  & W.  486,  the  defend- 
ant, a stock-broker,  had  bought  for  the  plaintiff  scrip  cer- 
tificates of  shares  in  the  Kentish  Coast  Railway  Company,  which 
were  signed  by  the  secretary,  and  issued  from  the  company’s 
office ; and  had  for  several  months  been  the  subject  of  sale 
and  purchase  in  the  market.  At  this  stage  the  company  re- 
pudiated the  security  as  not  genuine,  urging  that  it  was  issued 
without  authority.  Thereupon  the  plaintiff  sought  to  recover 
the  purchase-money  from  the  stock-broker,  on  the  ground  that  the 
latter  had  not  delivered  the  genuine  scrip ; but  the  Court  held 
the  buyer  bound  by  his  bargain,  saying:  “If  this  was  the  only 
Kentish  Coast  Railway  scrip  in  the  market  . . . and  one 

person  chooses  to  sell,  and  the  other  to  buy  that,  then  the  latter 
has  got  all  that  he  contracted  to  buy.” 

If  a purchaser  buys  a specific  article,  on  his  own  judgment, 
and  it  turns  out  unfit  for  the  purpose  for  which  it  was  required, 
he  cannot  hold  the  vendor  responsible.  To  do  so,  it  must  appear 
that  he  bought  relying  on  the  vendor’s  judgment,  and  made 
known  to  him  the  use  to  which  the  article  was  to  be  applied. 
Mere  knowledge  on  the  part  of  the  seller  as  to  the  use  for  which 
the  specific  article  is  intended  will  not  raise  an  implied  warranty, 
if  the  buyer,  not  relying  on  the  seller  ’s  skill  or  judgment,  selects 
the  article  on  his  own  judgment : per  Erskine,  J.,  in  Brown  v. 
Edgington  (1841),  2 Man.  & G.  270,  292. 

The  defendant  company  had  no  knowledge  of  the  defective 
cartridge,  and  the  plaintiff  chose  to  buy  the  sealed  box  of  cart- 
ridges, relying  on  his  own  judgment.  This  was  the  case  in 
Chanter  v.  Hopkins  (1838) , 4 M.  & W.  399,  405.  There  the  plain- 
tiff gave  to  the  defendant  an  order  in  the  following  words: 
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4 4 Send  me  your  patent  hopper  and  apparatus,  to  fit  up  my 
brewing  copper  with  your  smoke-consuming  furnace. 9 ’ In  giving 
judgment,  Lord  Abinger,  C.B.,  says:  “The  case  is  that  of  an 

order  for  the  purchase  of  a specific  chattel,  which  the  buyer  him- 
self describes,  believing,  indeed,  that  it  will  answer  a particular 
purpose  to  which  he  means  to  put  it ; but  if  it  does  not,  he  is  not 
the  less  on  that  account  bound  to  pay  for  it.  The  seller  does  not 
know  it  will  not  suit  his  purpose,  and  the  contract  is  complied 
with  in  its  terms.” 

So  in  Prideaux  v. Bunnett  (1857),  1 C.B.NjS.  613,  an  action 
to  recover  the  price  of  an  article  called  “ Prideaux ’s  patent  self- 
closing (or  smoke-consuming)  valve,” in  connection  with  which 
the  plaintiff  issued  circulars  with  blanks  intended  to  be  filled  by 
intending  purchasers  of  the  patent  article,  headed,  “Particulars 
required  for  the  application  of  Prideaux ’s  Patent  Valve  for  the 
Prevention  of  Smoke,”  the  defendant,  who  had  not  seen  the 
article,  filled  up  one  of  the  circulars  and  enclosed  it  in  a note  as 
follows : 4 4 Please  prepare  us  a smoke-preventing  valve, 9 ’ etc. 

The  apparatus,  as  furnished,  proved  a failure;  and,  when  the 
plaintiff  brought  the  action  for  the  price,  the  defendant  asserted 
a breach  of  warranty:  Held,  that  the  representations  in  the 

circulars  did  not  amount  to  a warranty,  and  that,  this  being  the 
sale  of  a specific  article,  the  plaintiff  was  entitled  to  recover  the 
price. 

In  Benjamin  on  Sale,  5th  ed.,  p.  625,  in  commenting  on  Jones 
v.  Just,  L.R.  3 Q.B.  197,  the  learned  author  says:  “The  prin- 
ciples above  stated  may  be  resolved  into  the  proposition  (also 
applicable  to  sales  by  sample)  that  a condition  or  warranty  as 
to  fitness  or  quality  is  implied  only  so  far  as  a buyer  does  not 
buy  on  his  own  judgment.  The  buyer  buys  on  his  own  judgment 
if  he  selects  or  defines  the  specific  chattel  or  class  of  goods  he 
requires,  although  he  may  state  the  purpose  for  wdiich  he  is  buy- 
ing.” 

In  Robertson  v.  Amazon  Tug  and  Lighterage  Co.  (1881),  7 
Q.B.D.  598  (C.A.),  the  plaintiff  contracted  with  the  defendants, 
for  a lump  sum  to  be  paid  to  him  by  the  defendants,  to  take  a cer- 
tain steam-tug  with  her  own  power,  and  towing  six  barges,  from 
Hull  to  the  Brazils,  the  plaintiff  to  pay  for  crew  and  provisions. 
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At  the  time  of  the  contract,  the  engines  of  the  tug  were  damaged 
and  out  of  repair,  but  neither  party  was  aware  of  the  fact.  In 
consequence  of  this  defective  condition  of  the  tug,  the  voyage  was 
delayed,  and  the  plaintiff  sustained  loss  of  profits,  and  brought 
this  action  for  damages  for  breach  of  an  implied  warranty  that 
the  tug  was  reasonably  efficient  for  the  purposes  of  the  voyage. 
The  plaintiff  had  failed,  Brett,  L.J.,  saying  (p.  606)  : '“When 
there  is  a specific  thing,  there  is  no  implied  contract  that  it  shall 
be  reasonably  fit  for  the  purpose  for  which  it  is  hired  or  is  to  be 
used.  That  is  the  great  distinction  between  a contract  to  supply 
a thing  which  is  to  be  made  and  which  is  not  specific,  and  a con- 
tract with  regard  to  a specific  thing.  In  the  one  case  you  take 
the  thing  as  it  is,  in  the  other  the  person  who  undertakes  to  sup- 
ply it  is  bound  to  supply  a thing  reasonably  fit  for  the  purpose 
for  which  it  is  made.” 

For  the  foregoing  reasons,  I am  of  opinion  that  the 
plaintiff,  relying  on  his  own  judgment  as  to  the  quality  of  the 
cartridges  put  on  the  market  by  the  Union  Metallic  Company, 
in  sealed  boxes  like  the  one  purchased,  went  to  the  defendant 
company’s  store  for  the  purpose  of  purchasing  one  of  such 
sealed  boxes,  and  obtained  the  specific  article  that  he  desired, 
and  that  in  making  such  purchase  he  did  not  rely  on  the  sellers  ’ 
judgment;  and  that,  therefore,  there  was  no  implied  warranty 
on  the  part  of  the  defendants ; and  that  this  appeal  should  be 
dismissed  with  costs. 

Sutherland,  J. : — I agree. 

Clute,  J. : — I agree.  I have  only  to  add,  after  the  very  full 
reasons  for  judgment  of  the  Chief  Justice,  that,  in  my  opinion, 
the  principle  laid  down  in  The  Moorcock , 14  P.D.  64,  at  p.  68, 
approved  by  Lord  Esher,  M.R.,  in  Hamlyn  & Co.  v.  Wood  & Co., 
[1891]  2 Q.B.  488,  at  pp.  491  and  492  (C.A.),  applies  in  this 
case,  namely,  that  an  implied  warranty  really  is  founded  on  the 
presumed  intentions  of  the  parties. 

What  the  law  desires  to  effect  by  the  implication  is  to  give 
such  business  efficacy  to  the  transaction  as  must  be  intended,  at 
all  events,  by  both  parties.  In  the  present  case,  having  regard 
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to  the  plaintiff’s  evidence,  it  seems  impossible  to  reach  the  con- 
clusion that  either  side  contemplated  inspection  or  intended  that 
inspection  should  be  made  or  supposed  that  the  defendants  were 
in  any  way  responsible  for  the  contents  of  the  box. 

Both  knew  that  the  packages  were  manufactured  and  sent  out 
sealed  up  by  a reputable  firm,  and  upon  this  the  plaintiff  ob- 
viously relied  when  making  the  purchase.  I can  find  no  suggest- 
ion, from  all  that  took  place,  that  the  plaintiff  in  any  way  relied 
upon  any  warranty  as  to  the  contents  of  the  box  of  cartridges 
which  were  sold.  It  is  not,  I think,  a case  where,  from  the 
nature  of  the  article  and  the  conditions  of  purchase,  the  buyer 
looks  to  the  seller  for  anything  beyond  the  fact  of  receiving  from 
his  hand  the  sealed  package  called  for — he  gets  what  he  asks  for 
without  any  responsibility  resting  upon  the  seller  that  such  pack- 
age contains  all  that  the  buyer  expects. 

I do  not  follow  the  reasoning,  as  urged  by  Mr.  McCullough, 
that  the  buyer  did  not  get  what  he  asked  for.  I think  he  did — 
in  this  sense  that  he  relied  upon  the  manufacturers  and  desired 
the  sealed  package  of  .38-40  cartridges  as  put  up  by  them;  this 
he  received,  and  took  his  chances  as  to  whether  or  not  the  manu- 
facturers, who  had  always  hitherto,  so  far  as  he  was  concerned, 
exercised  due  care,  had  done  so  in  this  case. 

Riddell,  J.  (dissenting)  : — An  appeal  from  the  judgment  of 
the  County  Court  of  the  County  of  York ; after  a trial  before  a 
jury  and  answers  found  by  them  to  questions  submitted,  the 
learned  County  Court  Judge  “nonsuited”  the  plaintiff — and 
this  is  the  plaintiff’s  appeal. 

While  the  result  is  called  a nonsuit,  of  course  it  is  a dis- 
missal of  the  action.  The  reasons  for  judgment  set  out  clearly, 
and  with  sufficient  minuteness  and  accuracy,  the  facts  of  the  case 
— but,  as  it  seems  to  me  that  there  was  no  little  confusion  of 
thought  and  consequently  considerable  misapplication  of  the 
cases  during  the  argument  before  us,  it  would  be  well  to  set  out 
briefly  the  grounds  of  the  plaintiff’s  claim.  He  came  to  the 
defendants,  who  are  dealers  in  ammunition,  and  asked  for  a box 
of  U.M.C.  38-40  rifle  shells.  The  defendants  handed  him  a sealed 
box  of  what  both  he  and  they,  without  negligence,  believed  to  be 
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U.M.C.  38-40  rifle  shells ; he  opened  the  box  on  reaching  home, 
and,  with  a reasonable  examination,  found  nothing  wrong.  Using 
his  rifle  with  ordinary  care,  a cartridge  from  this  box  became 
wedged  in  the  barrel  because  it  was  not  a rifle  cartridge  at  all, 
but  a revolver  cartridge,  and  caused  a back-fire,  injuring  the 
plaintiff  to  an  extent  which,  the  jury  find,  should  entitle  him  to 
$500  damages. 

The  question  is  not  as  to  the  quality  of  the  rifle  cartridges 
— but  as  to  the  kind  of  article  sold. 
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There  are  some  cases,  which  I do  not  intend  to  discuss, 
which  indicate  that  there  is  or  may  be  no  implied  warranty  of 
quality  in  a sale  of  this  kind — Julien  v.  Laubenberger  (1896),  16 
Misc.  N.Y.  646,  38  N.Y.  Supp.  1052,  is  one  of  them;  and  others 
are  referred  to  in  35  Cyc.  412,  n.  10.  ‘ ‘ There  is,  ’ ’ says  the  text, 

‘ ‘ no  implied  warranty  as  to  latent  defects  of  which  in  the  nature 
of  things  the  seller  could  not  have  knowledge.” 

But  the  present,  in  my  view,  is  not  such  a case; — the  com- 
plaint is  not  that  the 1 rifle  cartridges  scfld  were  def ective-^but 
that  some  (or  at  least  one)  of  the  articles  sold  were  (or  was)  not 
a rifle  cartridge  at  all. 

In  every  sale  there  is  a condition  precedent  that  the  article 
sold  shall  answer  the  description,  and  this  condition  becomes  a 
warranty  when  the  goods  have  been  dealt  with  as  the  purchaser’s 
own:  Behn  v.  Burness,  3 B.  & S.  751  ('Cam.  Scacc.)  ;New  Ham- 
burg Manufacturing  Co.  v.  TT 7 'ebb  (1911),  23  O.L.R.  44,  and 
cases  cited. 

That  this  implied  condition  exists  is  perfectly  clear.  The 
Imperial  Sales  of  Goods  Act,  1893,  sec.  13,  is  simply  in  affirmance 
of  the  common  law:  Mody  v.  Gregson  (1868),  L.R.  4 Ex.  49, 

at  p.  56,  and  other  cases  cited  in  note  to  sec.  13  of  the  Act  in 
Chalmers’s  Sales  of  Goods  Act  (1893),  7th  ed.,  p.  40. 

‘ ‘ If  the  article  or  commodity  offered  or  delivered  does  not  in 
fact  answer  the  description  of  it  in  the  contract,  it  does  not  do  so 
more  or  less  because  the  defect  in  it  is  patent,  or  latent,  or  dis- 
coverable. And  accordingly  there  is  no  suggestion  of  any  such 
limitation  in  any  of  the  judgments  in  cases  relating  to  contracts 
of  purchase  and  sale:”  Bandall  v.  Newson  (1877),  2 Q.B.D. 
102,  at  pp.  109,  110,  per  Brett,  J.A. 
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“It  is  an  utter  fallacy,  when  an  article  is  described,  to  say  that 
it  is  anything  but  a warranty  or  a condition  precedent  that  it 
should  be  an  article  of  that  kind : ? ’ Bowes  v.  Shand  (1877), 
2 App.  Cas.  455,  at  p.  480,  per  Lord  Blackburn. 

In  the  present  case,  a revolver  cartridge  is  sold  for  a rifle  car- 
tridge, and  it  makes  no  difference  whether  the  vendors  knew  the 
fact  or  not — they  are,  in  my  view,  liable  as  for  an  implied 
warranty  that  it  was  a rifle  cartridge. 

The  question  of  remoteness  of  damages  has  not  been  disposed 
of  by  the  learned  County  Court  Judge;  it  was  not  raised  at  the 
trial,  and  counsel  for  the  defendants  did  not  press  us  on  the  point, 
although  invited  by  some  members  of  the  Court  to  argue  it. 
Even  if  the  damages  proved  should  be  too  remote,  I think  that 
the  plaintiff  should  have  nominal  damages  with  full  costs 
here  and  below  : Village  of  Brighton  v.  Auston  (1892),  19  A.R. 

305.  I do  not  think,  however,  that  the  damages  are  too  remote. 
At  the  time  of  the  contract  all  parties  contemplated  that  the 
plaintiff  should  use  in  his  rifle  the  cartridges  he  bought— he  did 
so,  and,  because  one  was  not  as  warranted,  an  accident  took  place, 
precisely  as  was  to  have  been  expected. 

I think  that  the  appeal  should  be  allowed  with  costs,  and 
a judgment  entered  for  the  plaintiff  for  $500  and  costs. 

Leitch,  J. : — I agree,. 

Appeal  dismissed ; Riddell  and 
Leitch,  JJ.,  dissenting. 
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[APPELLATE  DIVISION.] 

Piper  v.  Stevenson. 

Limitation  of  Actions — Possession  of  Land — Enclosure  b y Fences — Cultiva- 
tion and  Cropping — Absence  during  Winter  Months — “Open,  Obvious, 
Continuous,  and  Exclusive ” Possession — Time  of  Acquisition  of  Title 
to  Lands  Enclosed  with  Land  in  Dispute — Entry — Abandonment — In- 
tention— Time  of  Accrual  of  Right  of  Action — Real  Property  Limita- 
tion Act,  R.S.O.  1807,  ch.  133,  secs.  4,  5 (1),  8,  15. 

In  .September,  1901,  the  plaintiff  enclosed,  by  a fence,  six  lots  of  land 
which  she  had  purchased,  and  two  adjoining  lots,  to  which  the  defendant 
asserted  title.  The  eight  lots  formed  a block,  and  were  wholly  en- 
closed from  September,  1001,  until  this  action  for  trespass  was  brought 
in  June,  1012.  The  six  lots  purchased  by  the  plaintiff  were  not  con- 
veyed to  her  until  1902 — three  of  them  on  the  4th  February  and  the 
remaining  three  on  the  4th  July.  The  registered  owner  of  the  two  lots 
purported  to  convey  them  to  the  defendant  in  October,  1911 ; the  defen- 
dant asserted  that  he  made  an  entry  in  November,  1911 ; and  the  trespass 
complained  of  by  the  plaintiff  was  in  June,  1912,  shortly  before  action. 
The  trial  Judge  found  that  the  two  lots  were  fenced  in  by  the  plaintiff 
with  her  own  as  one  lot,  in  , September,  1901;  that  all  the  lots  thus  en- 
closed were  ploughed  by  the  plaintiff  as  one  lot,  and  during  the  follow- 
ing winter  manure  was  drawn  out  and  placed  upon  the  land;  that 
everything  was  done  to  it  that  an  owner  intending  to  possess  and  culti- 
vate it  would  have  done;  that  in  the  following  spring  it  was  cropped, 
and  from  that  time  on  it  was  cultivated  until  the  crop  was  taken  off, 
whci  fall  ploughing  and  manuring  were  again  done;  that  this  had  gone 
m continuously  ever  since;  that  in  the  years  1905  and  1906  buildings 
were  erected,  and  that  in  the  latter  year  the  plaintiff  went  to  live  there 
and  had  lived  there  ever  since;  that  her  possession  had  been  all  along 
open,  obvious,  exclusive,  and  continuous;  that  until  190i6  everything  was 
done  upon  the  land  that  an  owner  could  do  in  reaping  the  full  benefit 
of  it;  and  that,  since  the  spring  of  that  year,  everything  was  done  that 
an  owner  in  actual  occupation  would  do: — 

Held,  that  these  findings  fairly  expressed  the  result  of  the  evidence;  and, 
upon  them,  the  plaintiff  was  entitled  to  succeed  in  the  action  by  virtue  of 
the  Real  Property  Limitation  Act,  R.iS.O.  1897,  ch.  138. 

It  was  immaterial  whether  the  plaintiff  had  received  a conveyance  of  the 
six  lots  or  not  when  she  enclosed  them  with  the  other  two ; she  had 
bargained  for  them,  and  fenced  them  in,  in  'September,  1901 ; and  her 
possession  of  the  whole  was  continuous  and  exclusive  from  the  date  of 
fencing. 

The  defendant’s  entry  could  have  no  effect.  The  plaintiff  was  in  fact 
residing  upon  the  land  when  the  entry  was  made,  that  is,  upon  the 
block  of  which  the  two  lots  formed  a part;  ten  years  from  the  time 
of  the  enclosure  had  elapsed  before  the  entry;  and  the  entry  was  such 
as  expressly  fell  within  sec.  8 of  the  above  Act. 

It  could  not  be  said  that  a piece  of  land  entirely  enclosed  with  other 
lands  by  the  plaintiff,  used  and  occupied  by  her  continuously  for  more 
than  ten  years,  her  possession  all  along  being  “open,  obvious,  exclu- 
sive, and  continuous,”  did  not  come  within  the  statute,  simply  because 
in  the  earlier  four  or  five  years  she  did  not  live  upon  the  land — that  is, 
was  personally  absent  during  the  winter — although  the  land  remained 
enclosed  and  was  used  and  occupied  in  the  manner  that  an  owner  would 
use  and  occupy  in  such  a case. 
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Abandonment  is  a matter  of  intention;  and  the  cropping  and  cultivating 
of  the  land  from  year  to  year  shewed  that  there  never  was  any  intention 
to  abandon. 

The  owner’s  right  of  action  first  accrued  when  the  lands  were  enclosed, 
thereby  excluding  him:  secs.  4,  5 (1),  and  15  of  the  Act  above  referred 
to. 

Review  of  the  authorities. 

Worssam  v.  Vandenbrande  (L8168),  17  W.R.  53,  specially  referred  to. 
Qoffin  v.  'North  American  Land  Co.  ( 48 94 ) , 21  0.lR.  80,  distinguished  upon 
the  facts,  and  overruled  as  regards  the  expression  of  opinion  that  the 
winter  months  must  be  separated  from  the  summer  months,  and  that 
the  Court  must  look  at  the  acts  of  possession  done  during  those  months 
by  themselves,  and  so  far  as  the  decision  is  inconsistent  with  the  view 
now  expressed. 

Appeal  by  the  defendant  from  the  judgment  of  Meredith, 
C.J.C.P.,  of  the  21st  January,  1913,  in  favour  of  the  plaintiff 
in  an  action  for  trespass  to  land ; the  plaintiff  asserting  title  by 
virtue  of  the  Limitations  Act. 

March  4.  The  appeal  was  heard  by  Mulock,  C.J.Ex.,  Clute, 
Riddell,  Sutherland,  and  Leitch,  JJ. 

E.  D.  Armour,  K.O.,  for  the  defendant,  argued  that  in  the 
judgment  appealed  from  the  distinction  between  trespass  on  land 
and  occupation  of  it  had  not  been  observed.  The  mere  putting 
of  a fence  round  land,  and  getting  a servant  to  spread  manure 
upon  it,  does  not  constitute  occupation:  Coffin  v.  North  American 
Land  Co.  (1891),  21  O.R.  80;  McConaghy  v.  Denmark  (1880), 
4 S.C.R.  609.  The  occupation  necessary  to  bar  the  title  of  the 
true  owner  must  be  actual  and  visible,  by  some  individual  whom 
one  can  see,  not  by  an  inanimate  object  such  as- a fence,  or  a load 
of  manure,  of  which  no  questions  can  be  asked.  The  doctrine 
of  constructive  possession  cannot  be  invoked  on  behalf  of  a 
trespasser:  Glynn  v.  Howell , [1909]  1 .Ch.  666,  per  Eve,  J.,  at 
pp.  677,  678 ; Trustees  Executors  and  Agency  Co.  v.  Short 
(1888),  13  App.  Cas.  793;  Robinson  v.  Osborne  (1912),  27 
O.L.R.  248;  Bentley  v.  Peppard  (1903),  33  S.C.R.  444;  McIntyre 
v.  Thompson  (1901),  1 O.L.R.  163,  per  Osier,  J.A.,  at  pp.  166, 
167;  Harris  v.  Mudie  (1882),  7 A.R.  414;  Campeau  v.  May 
(1911),  2 O.W.N.  1420;  Wright  v.  Olmstead  (1911),  3 O.W.N. 
434;  Fox  v.  Ross  (1912),  3 O.W.N.  1347.  The  plaintiff  has  fail- 
ed in  her  proof,  and  the  evidence  does  not  disclose  when  the 
alleged  adverse  possession  began. 

Edward  Gillis , for  the  plaintiff,  argued  that,  under  the  cir- 
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cumstances  of  the  present  case,  the  acts  relied  upon  by  the  plain- 
tiff were  sufficient  to  constitute  such  a possession  as  would  ripen 
into  an  absolute  title  after  the  period  of  limitation  had  expired. 
He  referred  to  the  following  authorities : Lord  Advocate  v. 
Young  (1887),  12  App.  Oas.  544;  Seddon  v.  Smith  (1877), 
36  L.T.R.  168;  Coverdale  v.  Charlton  (1878),  4 Q.B.D.  104; 
Searby  v.  Tottenham  R.W.  Co.  (1868),  L.R.  5 Eq.  409  Norton 
v.  London  and  North  Western  R.W.  Co.  (1879),  13  Ch.  D.  268. 

Armour,  in  reply. 

March  19.  The  judgment  of  the  Court  was  delivered  by 
Clute,  J. : — The  plaintiff  claims  as  owner  and  occupier  of  lots 
28  and  29,  block  4 'A,”  Marmot  street,  North  Toronto,  registered 
plan  No.  722,  and  asks  an  injunction  restraining  the  defendant 
from  trespass  and  for  damages  for  former  trespass  and  forcible 
entry.  The  defendant  denies  that  the  plaintiff  is  the  owner  of  the 
lots  in  question,  and  says  that  he  purchased  the  same  from  the 
registered  owner  thereof,  and  thereupon  entered  into  possession 
of  the  same  and  built  a fence  thereon  and  planted  a crop,  which 
are  the  trespasses  complained  of.* 

In  March,  1901,  the  plaiijtiff  bargained  for  the  adjoining  lots 
with  one  Whaley,  and  in  May  or  June  delivered  to  Whaley  a 
buggy  in  part  payment.  In  September  the  plaintiff  enclosed 
the  Whaley  lots  and  the  lots  in  question  by  a fence,  but  did  not 
receive  the  deeds  of  the  Whaley  lots  until  the  4th  February,  1902, 
when  three  of  them  were  conveyed  to  the  plaintiff,  and  the  4th 
July,  when  the  remaining  three  were  conveyed  to  the  plaintiff. 
In  the  fall,  probably  in  October,  after  the  fencing  took  place,  the 
plaintiff  had  manure  drawn  upon  the  lands  in  question;  and 
the  evidence  shews  that  they  have  been  cultivated  and  cropped 
by  the  plaintiff  ever  since. 

The  plaintiff  did  not  reside  upon  the  land  in  question,  nor 
upon  the  lots  purchased  from  Whaley,  until  1905  or  1906,  but 
lived  at  a short  distance  therefrom,  upon  a rented  farm,  from 
which  she  could  walk  to  the  lots  in  about  fifteen  minutes,  or 

*The  conveyance  to  the  defendant  was  in  October,  1911;  the  defendant 
alleged  that  he  miade  an  entry  in  November,  1911;  the  trespasses  of  which 
the  plaintiff  complained  were  in  June,  1912,  shortly  before  the  action  was 
begun. 
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drive  in  five  minutes.  The  Whaley  lots,  and  the  lots  in  question, 
formed  a block,  and  were  wholly  enclosed  from  September,  1901, 
until  action  brought  on  the  21st  June,  1912. 

The  learned  trial  Judge  finds  that  the  lands  in  question 
“were  fenced  in  with  her  own  as  one  lot”  in  September,  “and 
all  the  lots  thus  enclosed  were  together  ploughed  as  one  lot,  and 
during  the  following  winter  manure  was  drawn  out  and  placed 
upon  the  land.  Everything  was  done  to  it  that  an  owner  intend- 
ing to  possess  and  cultivate  it  would  have  done.  In  the  follow- 
ing spring  it  was  cropped,  and  from  that  time  on  it  was  cultivated 
until  the  crop  was  taken  off,  when  fall  ploughing  and  manuring 
were  again  done.  And  this  has  gone  on  continuously  ever  since. 
In  the  years  1905  and  1906,  buildings  were  erected,  and  in  the 
latter  year  the  plaintiff  went  to  live  and  has  ever  since  lived  there. 
Her  possession  has  been  all  along  open,  obvious,  exclusive,  and 
continuous.  Until  1906,  everything  was  done  upon  the  land 
that  an  owner  could  do  in  reaping  the  full  benefit  of  it ; and,  since 
the  spring  of  that  year,  everything  that  an  owner  in  actual,  con- 
stant occupation  would  do.  All  this  is  well  proved  by  the  wit- 
nesses Doughty,  Whaley,  and  Newman  as  well  as  by  the  plaintiff 
and  her  husband.  ” 


I think  that  this  is  a fair  statement  as  a result  of  the  evidence. 
The  learned  trial  Judge  then  proceeds:  “I  cannot  think  that 
the  logical  result  of  the  reasoning  in  any  of  the  decided  cases  can 
be  that  there  can  be  no  possession  which  would  ripen  into  a 
right  to  the  land  unless  the  possessor  also  lives  upon  it;  and,  if 
it  were,  I would  be  quite  unable  to  follow  it  to  that  extent  in  this. 
case.  Here  there  was  the  plainest  evidence  of  wrongful  posses- 
sion, in  the  fencing  in  of  the  land  in  question  as  part  and  parcel 
of  the  plaintiff’s  land  alone,  calling  for  action  on  the  owner’s  part 
if  he  desired  to  save  his  rights — action  in  removing  the  fences 
or  in  the  Courts  of  justice ; and,  in  addition  to  that,  there  was  the 
continuous  use  by  the  plaintiff  for  her  own  benefit,  for  upwards 
of  ten  years  before  any  such  action  was  taken ; and  so  the  rights 
of  the  owner  became  barred  by  statute.  ’ ’ 

Mr.  Armour  strongly  urged  that  what  was  done  by  or  on  be- 
half of  the  plaintiff  in  respect  of  fencing  and-  occupation  of  the 
lots  did  not  bring  the  case  within  the  purview  of  the  statute  so 
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as  to  give  her  a title,  because  the  work  was  done  by  her  servant, 
and  she  did  not  personally  reside  upon  the  land  until  some  five 
or  six  years  after  the  property  was  fenced.  He  further  urged 
that  the  deeds  to  the  plaintiff  of  the  adjoining  lots  not  having 
been  given  until  February,  1902,  the  possession  of  the 
adjoining  lots  was  in  the  owner  of  them,  and  the  lot  in 
question  could  not  be  considered  as  enclosed  with  the  plaintiff’s 
until  she  received  the  deed ; and  that  the  entry  by  the  defendant 
after  he  had  received  his  deed,  he  then  having  the  paper  title, 
vested  the  property  in  him,  the  statute  not  having  run  a sufficient 
length  of  time  from  the  date  of  the  deed  of  the  adjoining  lots 
to  the  plaintiff  and  the  entry  by  the  defendant. 

The  plain  answer  to  that,  I think,  is  this:  it  is  wholly  im- 
material whether  the  plaintiff  had  received  a deed  of  the  adjoin- 
ing lots  or  not ; she  had  bargained  for  them,  and  fenced  them  in, 
in  September,  1901 ; and  her  possession  of  them  and  of  the  land 
in  question  was  continuous  and  exclusive  from  the  date  of  fenc- 
ing. 

As  to  the  entry,  such  as  it  was,  under  the  law  as  it  now  stands, 
it  could  have  no  effect.  Since  the  Act,  sec.  8,  no  person  shall 
be  deemed  to  have  been  in  possession  of  any  land  within  the 
meaning  of  the  Act  merely  by  reason  of  having  made  an  entry 
thereon.*  “Under  the  old  law  a merely  formal  entry  by  the  per- 
son entitled  was  sufficient  to  vest  the  possession  in  him : Go.  Litt. 
253b ; though  under  4 & 5 Anne  ch.  16,  sec.  16,  such  an  entry  or 
claim  was  not  effectual  to  avoid  the  statute  21  Jae.  I.  ch.  16,  unless 
an  action  was  commenced  within  a year  and  prosecuted  with 
effect  . . . The  result  is  that  an  entry,  to  vest  the  possession 

in  the  person  entering  and  prevent  the  bar  of  the  statute,  must 
be  effective  as  opposed  to  merely  formal.  ‘ The  making  an  entry 
amounts  to  nothing  unless  (something  is  done  to  divest  the 
possession  out  of  the  tenant,  and  revest  it  in  fact  in  the  lord: 
Doe  v.  Coombes  (I860),  9 O.B.  714,  at  p.  718.  And  it  must  be 
made  animo  possidendi : Soiling  v.  Broughton , [1868]  A.G.  556.” 
In  the  Coombes  case,  after  the  encroachment,  the  lord  of  the 
manor,  accompanied  by  the  steward,  entered.  The  lord  stated 
that  he  took  possession,  and  directed  that  a stone  should  be  taken 
out  of  the  wall  of  the  hut,'  and  that  a portion  of  the  fence  should 
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be  removed.  This  was  held  no  more  than  a mere  entry,  and  not 
sufficient  to  vest  the  possession  in  the  lord.  See  Lightwood ’s 
Time  Limit  on  Actions,  pp.  11,  12. 

It  is  said  in  Worssam  v.  Vandenbrande  (1868),  17  W.R.  53, 
that  slighter  acts  will  be  sufficient  if  no  person  is  actually  on 
the  land  at  the  time  of  re-entry,  although  the  possession  may  not 
be  vacant.  In  that  case  the  predecessors  in  title  went  to  the  land, 
broke  down  the  fence,  and  erected  a post  with  the  announcement 
that  applications  for  a lease  of  the  land  were  to  be  made  to  them. 
They  remained  on  the  land  three-quarters  of  an  hour.  Three 
days  later,  the  post  was  gone,  but  there  was  no  evidence  to  shew 
who  had  removed  it.  For  the  next  five  years  no  one,  so  far  as 
appeared,  did  anything  on  the  land,  and  then  the  defendant 
re-entered  and  built  upon  it.  It  was  held  that  the  plaintiffs’ 
predecessors  had  effectually  resumed  possession. 

The  present  case  differs  from  that  quoted  in  several  par- 
ticulars. The  land  has  been  continuously  used  and  occupied 
down  to  the  present  time  by  the  plaintiff.  The  plaintiff  was  in 
fact  residing  upon  the  land  at  the  time  the  alleged  entry  was 
made,  that  is,  upon  the  block  of  which  the  lands  in  question  form 
a part,  being  one  enclosure  for  the  whole.  Also  here  the  ten 
years  had  elapsed  after  the  enclosure  and  before  the  entry ; and 
the  entry  was  such  as,  I think,  expressly  falls  within  sec.  8 of  the 
Act. 

There  remains,  therefore,  for  consideration,  only  the  question 
as  to  whether  or  not  a piece  of  land  entirely  enclosed  with  other 
lands  by  the  plaintiff,  used  and  occupied  by  her  continuously  for 
over  ten  years,  her  possession  all  along  being  “open,  obvious, 
exclusive,  and  continuous,”  does  not  come  within  the  statute, 
simply  because  in  the  earlier  four  or  five  years  she  did  not  live 
upon  the  land ; that  is,  was  personally  absent  during  the  winter, 
although  the  land  remained  still  enclosed  by  the  fence  and  was 
used  and  occupied  as  an  owner  would  use  and  occupy  in  such  a 


case. 

The  authority  chiefly  relied  on  by  Mr.  Armour  was  Coffin  v. 
North  American  Land  Co.,  21  O.R.  80.  In  several  respects 
the  facts  in  that  case  are  similar  to  the  facts  in  ‘the  present  case, 
but  in  others  they  widely  differ.  In  that  case,  during  the  statu- 
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tory  period,  the  true  owners  entered  upon  the  land,  pulled  down 
the  old  and  built  a new  fence.  Here,  as  already  pointed  out, 
entry  was  not  made  until  after  ten  years  had  elapsed  from  the 
time  the  lots  were  enclosed,  in  September,  1901.  Further,  the 
plaintiff  in  the  Coffin  case  entered  into  an  agreement,  after  a 
threat  that  he  would  be  evicted  unless  he  acknowledged  himself 
to  be  a tenant,  and  promised  to  give  up  possession  when  required, 
and  he  did  give  up  possession,  and,  although  living  on  the 
adjoining  land,  he  made  no  claim  of  any  kind  until  five  years 
after  he  had  given  up  possession. 

The  points  of  difference  are  sufficient,  I think,  to  distinguish 
the  Coffin  case  from  the  present.  'But  I desire  to  refer  to  some 
observations  made  in  the  judgment  of  the  Coffin  case  to  which  I 
cannot  accede.  It  is  said  there  (p.  87)  : “The  plaintiff  here 
cropped  the  land  in  question  during  the  summer;  during  the 
winter  he  did  nothing  to  it  but  draw  some  loads  of  manure  upon 
it  . . . During  the  (summer  months  and  during  the  months 

when  he  was  sowing  the  land  and  reaping  his  crop,  his  possession 
was  clearly  sufficient  beyond  question,  but  during  the  rest  of  the 
year  his  possession  was  not  actual,  nor  constant,  nor  visible. 
During  each  winter  he  says  that  he  drew  some  manure  upon  the 
place  and  in  the  spring  he  spread.  Excepting  for  this  !he 
withdrew  absolutely  to  his  own  lot,  which  adjoined  but  was  sep- 
arated by  a fence  from  that  of  which  he  claims  the  possession” — 
Differing  in  this  respect  also  from  the  present.  “The  winter 
months  must  be  separated  from  the  summer  and  we  must  look 
at  the  acts  of  possession  done  during  those  winter  months  by 
themselves.  Doing  this,  I think  the  acts  done  in  the  winter  did 
not  constitute  an  occupation  of  the  property  to  the  exclusion  of 
the  right  of  the  true  owner,  but  were  mere  acts  of  trespass, 
covering  necessarily  but  a very  short  portion  of  the  winter,  and 
that  the  possession  must  be  taken  to  have  been  vacant  for  the 
remainder  of  it.  The  right  of  the  true  owner  would  attach  upon 
each  occasion  when  the  possession  became  thus  vacant,  and  the 
operation  of  the  Statute  of  Limitations  would  cease  until  actual 
possession  was  taken  in  the  spring  again  by  the  plaintiff:” 
citing  Trustees  Executors  and  Agency  Co.  v.  Short,  13  App. 
Cas.  793. 
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To  this  proposition  of  the  law  I cannot  assent.  In  the  case 
cited,  the  trial  Judge  had  charged  the  jury  that  when  any 
person  went  into  possession  of  another  person’s  land,  and  ex- 
ercised dominion  over  it  with  the  intention  of  claiming  it,  and  the 
Statute  of  Limitations  thereupon  began  to  run  as  against  the 
owner  of  the  land,  such  running  was  never  stopped,  notwithstand- 
ing that  the  intruder  entirely  abandoned  the  land  long  before 
the  expiration  of  twenty  years  from  his  first  entry,  and  no  other 
person  took  possession  of  such  land,  and  that  the  right  of  the 
true  owner  of  the  land  would  not  again  arise  without  an  entry 
iby  such  true  owner  with  the  intention  of  repossessing  himself  of 
such  land.  The  jury  were  also  told  that,  at  the  expiration  of 
twenty  years  after  such  taking  possession  of  the  land  as  against 
the  true  owner,  his  right  of  action  was  defeated,  notwithstand- 
ing that  there  may  not  have  been  twenty  years’  possession  as 
against  him.  Lord  Macnaghten,  who  delivered  the  judgment 
of  the  Privy  Council,  'after  referring  to  the  charge  and  to  the 
origin  of  the  doctrine,  said : ‘ ‘ Their  Lordships  are  unable  to  con- 
cur in  this  view.  They  are  of  the  opinion  that  if  a person  enters 
upon  the  land  of  another  and  holds  possession  for  a time,  and 
then,  without  having  acquired  title  under  the  statute,  abandons 
possession,  the  rightful  owner,  on  the  abandonment,  is  in  the 
same  position  in  all  respects  as  he  was  before  the  intrusion  took 
place.  There  is  no  one  against  whom  he  can  bring  an  action. 
He  cannot  make  an  entry  upon  himself.  There  is  no  positive 
enactment,  nor  is  there  any  principle  of  law,  which  requires 
him  to  do  any  act,  to  issue  any  notice,  or  to  perform  any  ceremony 
in  order  to  rehabilitate  himself.  No  new  departure  is  necessary. 
The  possession  of  the  intruder,  ineffectual  for  the  purpose  of 
transferring  title,  ceases  upon  its  abandonment  to  be  effectual 
for  any  purpose.  It  does  not  leave  behind  it  any  cloud  on  the 
title  of  the  rightful  owner,  or  any  secret  process  at  work  for 
the  possible  benefit  in  time  to  come  of  some  casual  interloper  or 
lucky  vagrant.  ’ ’ 

This  final  statement  of  the  law  was  applicable  to  the  Coffin 
case,  on  the  finding  that  there  was  there  an  abandonment  of  the 
premises  for  some  four  or  five  years.  In  the  present  case  there 
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was  no  abandonment,  unless,  as  Street,  J.,  argues  in  the  Coffin  APP-  Div- 

ease,  ‘ ‘ the  fact  that  the  land  lay  idle  during  the  winter.  ’ ’ 

It  is  impossible,  I think,  to  treat  what  took  place  in  the  Piper 
present  case  as  abandonment.  The  land  was  entirely  enclosed.  Stevenson. 
It  was  cultivated  and  cropped  every  year.  It  is  begging  the  Clute>  T 
question  to  say  that,  because  the  land  was  not  used  in  the  winter 
time,  when  it  could  not  be  used  for  any  useful  purpose,  therefore 
there  was  an  abandonment.  Surely  abandonment  is  a matter  of 
intention,  and  the  cultivating  and  cropping  from  year  to  year 
shews  that  there  never  was  any  intention  of  abandonment;  and 
the  case  cited  with  respect  to  that  point  had,  I think,  no  appli- 
cation. 

In  McIntyre  v.  Thompson , 1 O.L.R.  163,  referred  to  by 
Mr.  Armour,  the  land  was  not  wholly  enclosed,  one  end  being 
bounded  by  a marsh,  and  through  this  marsh  cattle  could  and  did 
stray  into  it.  Osier,  J.A.,  refers  to  this  fact  at  p.  167,  and, 
as  I read  the  case,  it  formed  an  important  part  of  the  evidence 
upon  which  the  Court  agreed  that  “the  learned  trial  Judge  was 
right  in  holding  that  at  the  date  of  the  commencement  of  the 
former  action  the  defendant  had  not  been  in  open,  visible, 
actual,  and  continued  possession  of  the  plaintiff’s  land  for  the 
period  necessary  to  give  him  a possessory  title.  ’ ’ 

In  the  case  of  Seddon  v.  Smith,  36  L.T.R.  168,  the  defendant, 
who  shared  with  others  a right  of  way  over  a piece  of  land,  the 
property  in  which  was  in  the  lord  of  the  manor,  used  a portion  of 
the  same,  amounting  to  about  three-quarters  of  the  whole,  in 
all  respects  as  if  it  were  properly  part  of  his  farm,  ploughing 
it  from  time  to  time  and  raising  produce  thereon.  Such  user  was 
uninterrupted,  and  was  continued  for  twenty  years  or  more.  As 
to  the  remaining  quarter,  which  was  not  in  any  way  fenced  off 
from  the  above,  it  remained  in  its  original  condition,  and  was  used 
for  the  purposes  and  in  the  manner  that  the  whole  was  origin- 
ally intended  to  be  used.  As  to  three-quarters,  it  was  held  that 
the  defendant  had  acquired  a good  title  by  possession,  but  not 
as  to  the  one-quarter.  Cockburn,  C.J.,  says,  in  part:  “I  care 
not  what  he  grew,  he  used  it  in  all  respects  as  if  it  were  his  own ; 
and  such  a user,  I am  of  opinion,  would  at  last  give  a title, 
because  the  lord  of  the  manor  had  many  ways  of  putting  an  end 
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to  it  had  he  chosen  to  do  so  instead  of  standing  by,  as  he  did, 
and  doing  nothing.  To  my  mind  it  makes  no  difference  whether 
there  be  enclosure  or  not.  Enclosure  is  the  strongest  possible 
evidence  of  adverse  possession,  but  it  is  not  indispensable.  ’ ’ 
Burton,  J.A.,  in  Harris  v.  Mudie,  7 A.R.  414,  while  pointing 
Out  that  constructive  possession  is  in  the  person  having  the  legal 
title,  says  (p.  420)  : “The  original  taking  of  possession  being 
wrongful  and  without  colour  of  right,  how  can  the  plaintiff  be 
deprived  of  more  than  the  defendants  have  actually  cultivated  or 
enclosed  ? ” He  makes  this  observation,  treating  enclosure  as 
evidence  of  possession,  having  present  to  his  mind,  as  there  stat- 
ed, that  the  Statute  of  Limitations  should  be  strictly  construed. 
On  p.  421,  referring  to  the  suggestion  that  the  only  way  to  make 
a claim  for  wild  land  was  by  clearing  it  'and  using  it,  he  says: 
“The  statement  is  not  accurate,  as  it  is  quite  possible  to  enclose 
wild  land.”  He  also  refers  to  Jackson  ex  dem.  Hardenberg  v. 
Schoonmaker  (1807),  2 Johns.  (N.Y.)  230,  where  that  eminent 
jurist,  Kent,  C.J.,  delivering  the  judgment  of  the  Court,  said: 
“There  must  be  a real  and  substantial  enclosure,  an  actual 
occupancy,  a possessio  pedis , which  is  definite,  positive  and 
notorious,  to  constitute  an  adverse  possession,  when  that  is  the 
only  defence,  and  is  to  countervail  a legal  title.”  On  examin- 
ing the  case,  it  will  be  found  that  the  fence  referred  to  was  a 
brush  fence,  “which  was  made  by  trees  felled  and  lapping  one 
upon  another.”  It  was  necessary  to  go  back  to  this  possession 
fence  of  1774  in  order  to  support  the  possessory  title.  At  this 
time,  it  would  -appear  that  the  lands  were  not  cleared — that 
“the  father-in-law  of  the  defendant  cleared  the  premises  in 
question,  in  1786,  and  the  fences  remain  as  they  were  placed  at 
that  time.”  Kent,  C.J.,  points  out  that,  “if  this  possession  be 
laid  out  of  view,  the  possession  of  1785,  or  1786,  was  not  a pos- 
session of  twenty  years,  before  the  commencement  of  the  suit.” 
Burton,  J.A.,  in  Harris  v.  Mudie,  refers  to  other  cases:, 
American  and  'Canadian,  varying  upon  the  question  of  posses- 
sion, and  points  out  that  “constructive  possession  has  no  appli- 
cation in  the  case,  of  a mere  trespasser  having  no  colour  of 
title,  and  he*  acquires  title  under  the  Statute  of  Limit- 
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ations  only  to  such  land  as  he  has  had  actual  and  visible  pos- 
session of,  by  fencing  or  cultivating,  for  the  requisite  period.” 
I am  unable  to  gather  from  the  Harris  v.  Mudie  case  that  the 
facts  were  precisely  similar  to  the  present.  Other  questions 
were  involved,  and  I rather  infer  that  there  was  actual  occupancy, 
as  well  as  enclosure  of  a certain  portion ; and — while  the  language 
used  in  the  judgment  would  cover  the  present  ease — having  re- 
gard to  the  facts  there,  it  may  be  limited  to  the  concurring  in- 
cidents of  enclosure  and  occupation. 
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In  Worssam  v.  Vandenbrande,  17  W.R.  53,  the  paper  title 
of  the  plaintiffs  was  not  disputed,  but  the  continuous  possession 
of  the  defendant  for  twenty  years  was  denied  by  the  plaintiffs. 
The  interruption  on  which  they  relied  took  place  between  nine- 
teen and  twenty  years  before  writ.  Upon  that  occasion  the 
plaintiffs’  predecessors  went  to  the  land,  and  with  implements 
which  they  had  brought  broke  down  the  fence  which  enclosed 
the  land,  and  erected  a post  on  the  close,  to  which  they  affixed  a 
board,  on  which  was  painted  a statement  that  any  one  who  desired 
to  take  a lease  of  the  land  should  apply  to  those  on  whose  behalf 
the  entrance  had  thus  been  made.  At  the  time  this  was  done, 
the  close  was  undoubtedly  in  the  possession  of  those  under  whom 
the  defendant  claimed;  but  that  possession  was  evinced  solely 
by  the  fence.  The  plaintiffs’  party  remained  on  the  land  three- 
quarters  of  an  hour.  Three  days  after  this,  the  post  and  board 
v/ere  gone,  but  there  was  no  evidence  to  shew  who  had  removed 
them,  nor  was  there  evidence  of  any  subsequent  dealing  with  the 
land  by  act  thereupon,  by  any  one,  for  the  next  five  years.  After 
that  period  the  possession  of  the  defendant  was  evinced  by  the 
acts  of  the  most  unequivocal  kind — namely,  by  the  erection  of 
buildings.  The  sole  question  raised  was,  whether  the  entry  just 
described  was  a mere  entry,  or  was  such  a dealing  with  the  land 
as  amounted  to  taking  possession  so  as  to  interrupt  the  adverse 
possession  of  the  defendants.  ’ ’ Bovill,  C. J.,  said : ‘ ‘ The  verdict 
must  stand.  The  commencement  of  the  defendant ’s  title  was  in 
1845.  A fence  is  put  up.  This  is  the  sole  thing  done  on  the 
land  then.  If  this  had  continued , the  title  of  the  defendant 
would  have  been  good.  In  1848  the  fence  is  destroyed  by  the 
true  owner,  partially,  as  some  say,  wholly,  as  others  say.  But 
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nou\  we  must  hold  that  it  was  wholly  destroyed , for  there  was 
evidence  to  go  to  the  jury  that  it  was  wholly  destroyed.  The 
post  and  board  are  erected.  Now  is  this  taking  possession  or  is 
it  a mere  entry  ? There  had  been  no  adverse  possession  but  the 
fence,  When  that  was  pulled  down  I cannot  see  that  anything 
remained  to  make  the  possession  of  the  defendant.  The  case  of 
the  plaintiffs  does  not  rest  wholly  on  the  pulling  down  the  fence, 
and  then  erecting  the  post,  but  also  on  this,  that  there  is  no  evi- 
dence from  1848  to  1853  of  . any  act  on  the  land  hostile  to  the 
title  of  the  true  owner.”  Byles,  Keating,  and  Brett,  JJ.,  con- 
curred. 

This  case  is,  I think,  in  point.  The  Court,  on  the  finding  of 
the  jury,  regarded  the  fence  as  wholly  destroyed,  and  declared, 
in  so  many  words,  that,  if  this  had  continued,  the  title  of  the 
defendant  would  have  been  good.  In  the  present  case,  not  only 
did  the  fence  continue,  but  the  land  was  cultivated  each  year. 

I cannot  assent  to  the  general  statement  of  Street,  J.,  in  the 
Coffin  case  that  the  winter  months  must  be  separated  from  the 
summer  months,  and  (that  we  must  look  at  the  acts  of  possession 
during  those  months  by  themselves,  nor  to  the  view  there  express- 
ed that  the  acts  done  in  the  winter  months  did  not  constitute  an 
occupation  of  the  property  to  the  exclusion  of  the  right  of  the 
true  owner,  nor  that  the  property  thus  became  vacant  during  the 
winter,  and  that  the  right  of  the  true  owner  would  attach,  and 
that  the  operation  of  the  Statute  of  Limitations  would  cease 
until  actual  possession  was  taken  in  the  following  spring.  No 
doubt,  the  statute  ceases  to  run  if  the  adverse  possessor  quits 
the  land  and  leaves  the  possession  vacant,  as  there  is  no  person 
in  whose  favour  it  can  run : Lightwood ’s  Time  Limit  on  Actions, 

p.  12. 

But,  where  the  property  is  entirely  enclosed  by  the  person 
claiming  by  possession,  his  mere  absence  does  not,  in  my  opinion, 
amount  to  abandonment  or  make  the  premises  vacant.  It  may 
still  be  considered  under  his  control,  inasmuch  as  it  excludes  all 
others  therefrom  by  his  enclosure.  If  the  owner  himself  claimed 
before  the  statute  had  barred  him,  he  could  not  reach  his  land 
without  doing  some  act.  He  could  not  make  an  entry  without 
at  least  breaking  down,  if  not  destroying,  the  fence.  It  is  a 
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notice  to  all  the  world  that  the  property  is  claimed  by  some  one 
and  that  all  others  are  excluded,  and  unless  there  is  some  act  on 
the  part  of  the  true  owner  to  create  a new  starting-point,  and 
the  intruder  retains  possession  by  the  enclosure,  and  uses  and 
cultivates  the  land  as  his  own,  either  by  himself  or  his  servants, 
although  not  actually  present,  in  person  or  by  his  servants, 
during  portions  of  the  year,  the  owner  is  excluded  and  his  title 
barred  after  the  statutory  period. 

Aside  from  the  authorities,  it  seems  to  me  plain  that  in  the 
present  case  the  owner’s  right  of  action  first  accrued  when  the 
lands  in  question  were  enclosed,  thereby  excluding  him.  “No 
person  shall  make  an  entry  or  distress,  or  bring  any  action  to 
recover  any  land  or  rent,  but  within  ten  years  next  after  the  time 
at  which  the  right  to  make  such  entry  or  distress,  or  to  bring 
such  action,  first  accrued  to  some  person  through  whom  he 
claims  . . sec.  4 of  the  Real  Property  Limitation  Act, 
R.S.O.  1897,  ch.  133.  “ Where  the  person  claiming  such  land 

or  rent,  or  some  person  through  whom  he  claims,  has,  in  respect 
of  the  estate  or  interest  claimed,  been  in  possession  . . . 

and  has  . . . been  dispossessed  . . . then  such  right 
shall  be  deemed  to  have  first  accrued  at  the  time  of  such  dispos- 
session or  discontinuance  of  possession  . . ib.,  sec.  5, 

clause  1. 

It  seems  to  me  impossible  to  say,  without  disregarding  the 
fair  meaning  of  the  word,  that  an  owner  of  land  is  not  dispos- 
sessed when  another  has  enclosed  his  property  without  leave  or 
colour  of  right  and  uses  it  as  his  own.  By  sec.  15,  at  the  end  of 
the  period  of  limitation  the  right  of  the  party  out  of  possession 
is  extinguished.  Here  I cannot  doubt  upon  the  facts,  as  found 
by  the  trial  Judge,  fully  supported  by  the  evidence,  that,  during 
the  period  required  by  the  statute,  the  true  owner  was  excluded 
from  possession  by  the  act  of  the  plaintiff,  who  never  abandoned 
the  premises,  but,  on  the  contrary,  “her  possession  has  been  all 
along,  open,  obvious,  exclusive,  and  continuous.  Until  1906, 
everything  was  done  upon  the  land  that  an  owner  not  residing 
upon  it  would  do  in  reaping  the  full  benefit  of  it,  and  since  the 
spring  of  that  year  everything  that  an  owner  in  actual,  constant 
occupation  would  do.” 
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APlP9l3iV’  ThiS  iS  sufficient  un(ier  the  Act,  in  my  judgment,  to  exclude 
any  right  or  title  of  the  former  owner. 

Piper  As  pointed  out  in  Halsbury’s  Laws  of  England,  vol.  19,  p. 

Stevenson.  110,  sec.  203:  “The  true  test  whether  a rightful  owner  has  been 
ciute,  j.  dispossessed  or  not  is  whether  ejectment  will  lie  at  his  suit  against 
some  other  person.  The  rightful  owner  is  not  dispossessed,  so 
long  as  he  has  all  the  enjoyment  of  the  property  that  is  possible ; 
and  where  land  is  not  capable  of  use  and  enjoyment,  there  can  be 
no  dispossession  by  mere  absence  of  use  and  enjoyment.  To  con- 
stitute dispossession  acts  must  have  been  done  inconsistent  with 
the  enjoyment  of  the  soil  by  the  person  entitled  for  the  purposes 
for  which  he  had  a right  to  use  it.  Mere  going  out  of  possession 
is  not  enough ; in  order  that  the  statute  may  operate  there  must 
be  not  only  going  out  of  possession  on  the  part  of  the  former 
owner,  but  also  actual  exclusive  possession  for  the  statutory 
period  by  some  one  else  to  be  protected.  If  a person  enters  on 
the  land  of  another  and,  before  he  has  acquired  a title  under 
the  statute,  abandons  possession,  no  one  else  then  taking  posses- 
sion, the  rightful  owner  is  in  the  same  position  as  if  no  intrusion 
had  taken  place.’ ’ 

What  constitutes  possession  is  stated  in  sec.  208  (p.  113)  : 
“An  owner  who  actually  occupies  land  is  in  possession  of  it. 
If  he  does  not  actually  occupy  it,  but  puts  some  one  else  in  to 
occupy  it  for  him  without  creating  any  kind  of  tenancy,  then  the 
owner  is  equally  in  possession;  and  he  is  also  in  possession  and 
in  receipt  of  the  profits  of  the  land,  if  he  farms  it  by  a bailiff.  ’ ’ 

Numerous  authorities  are  quoted  to  support  the  views  here, 
stated,  which  seem  to  me  a clear  exposition  of  the  law. 

Reference  is  made,  among  other  authorities,  to  Sugden  on 
the  Statutes  relating  to  Real  Property,  2nd  ed.  p.  47,  where  the 
question  of  the  effect  of  the  “receipt  of  the  profits  of  such  land” 
is  dealt  with,  referring  to  Grant  v.  Ellis  (1841),  9 M.  & W.  113, 
128.  After  commenting  upon  this  case,  the  learned  author 
(iSugden)  proceeds.  “ It  is  clear,  therefore,  that  the  expression, 
‘in  receipt  of  the  profits  of  any  land,’  is  used  in  the  Act,  in  con- 
junction with  the  words  ‘in  possession  of  the  land,’  to  denote 
not  the  receipt  of  rent  from  a tenant,  but  -the  receipt  of  the 
actual  proceeds  of  the  land ; and  they  were  no  doubt  introduced 
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to  prevent  any  question  arising  where  the  owner,  although  he 
received  the  proceeds,  did  not  actually  occupy  the  land.  ’ ’ 

While  the  Court  in  Grant  v.  Ellis,  although  clearly  pointing 
out  that  the  language  used  was  not  the  ordinary  mode  of  speaking 
of  a person  in  actual  possession  of  land,  or  in  receipt  of  the  rents 
received  on  leases  for  years,  did  not  rely  very  much  on  this  argu- 
ment, hut  thought  the  circumstances  worth  adverting  to,  the 
learned  author,  in  referring  to  this,  says  (at  p.  46)  : “It  appears, 
however,  to  he  a circumstance  entitled  to  great  attention.  The 
frame  of  the  Act  fully  justifies  the  opinion  of  the  Court.” 

The  judgment  in  the  Coffin  case  may  be  supported  by  the 
facts  which  I have  pointed  out ; but,  in  so  far  as  it  purports 
to  be  applicable  to  a case  like  the  present,  and  to  declare  that 
the  winter  months  must  be  separated  from  the  summer  months, 
and  that  we  must  look  at  the  acts  of  possession  done  during 
those  months  by  themselves,  I cannot  agree.  And  to  that  ex- 
tent, and  in  so  far  as  it  is  inconsistent  with  the  view  herein 
expressed,  that  case  is  overruled. 

Appeal  dismissed  with  costs. 


[APPELLATE  DIVISION.] 

KlNSELLA  V.  Pask. 

Gift — Parent  and  Child — Evidence — Onus — Moneys  Intrusted  to  Solicitor 
for  Safekeeping — Transfer  to  Alleged  Donee— Lack  of  Independent 
Advice — Improvidence. 

The  plaintiff,  a widow  eighty  years  old,  lying  in  bed  ill  in  her  daughter’s, 
the  defendant’s,  house,  and  being  without  independent  advice,  executed 
a will  under  which  the  defendant  was  the  chief  beneficiary,  and  handed  a 
large  sum  of  money  to  the  solicitor  who  drew  the  will.  The  plaintiff 
said  that  she  gave  it  to  him  for  safekeeping;  but  the  solicitor  and  the 
defendant  said  that  it  was  intended  as  a gift  from  the  plaintiff  to  the 
defendant,  through  the  solicitor,  and  the  solicitor  at  once  handed  it  over 
to  the  defendant.  The  plaintiff  recovered  from  her  illness,  and  brought 
this  action  for  the  money:- — 

Held  (affirming  the  judgment  of  Glute,  J.,  at  the  trial),  that  the  onus 
of  establishing  a.  gift  was  upon  the  defendant,  and  she  had  failed  to  shew 
any  authority  in  the  solicitor  to  hand  over  the  money  to  her  as  an 
absolute,  irrevocable  gift. 

Even  if  the  money  was  intended  as  a gift,  the  giving  away  of  a large 
sum,  in  the  plaintiff’s  circumstances,  was  improvident,  and  the  gift  could 
not  be  upheld. 
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Where,  a person,  to  his  own  advantage,  but  to  the  prejudice  of  the  giver, 
obtains  by  donation  some  substantial  benefit,  he  is  bound  to  prove 
clearly,  not  only  that  the  gift  was  made,  but  that  it  was  the  voluntary, 
deliberate,  well-understood  act  of  the  donor,  and  'that  the  donor  was 
capable  of  fully  appreciating  and  did  fully  appreciate  its  effect,  nature, 
and  consequence. 

Review  of  tihe  authorities. 

Appeal  by  the  defendant  from  the  judgment  of  <Clute,  J.,  at 
the  trial,  in  favour  of  the  plaintiff,  in  an  action  for  the  recovery 
of  $6,800  which  the  defendant  received  from  her  mother,  the 
plaintiff,  in  the  circumstances  mentioned  below.  The  plaintiff 
alleged  that  the  moneys  were  intrusted  by  her  to  Mr.  McKee,  a 
solicitor,  for  safekeeping  for  herself.  The  defendant  set  up  that 
the  moneys  were  a gift  from  the  plaintiff  to  her,  through  Mr. 
McKee. 

March  6 and  7.  The  appeal  was  heard  by  Mulock,  C.J.Ex., 
Riddell,  Sutherland,  and  Leitch,  JJ. 

I.  F.  Hellmuth,  K.O.,  and  J.  II.  McCurry,  for  the  defendant. 
There  is  no  fiduciary  relationship  between  parent  and  child,  and 
no  such  relationship  existed  in  this  case  as  required  that  the 
plaintiff  should  have  independent  advice.  The  learned  trial 
Judge  has  found  that  the  plaintiff  was  in  her  right  mind  when 
she  made  the  gift  to  the  defendant.  On  the  evidence,  it  is  a clear 
case  of  a gift  made  by  the  plaintiff  when  she  had  a thorough 
understanding  of  all  the  circumstances,  and  the  fact  of  her  re- 
penting afterwards,  does  not  cast  back  upon  the  defendant  the 
onus  which  she  has  satisfied.  This  Court  has  the  right  to  review 
the  decision  of  the  learned  trial  Judge  on  the  question  of  fact : 
Bateman  v.  County  of  Middlesex  (1912),  27  O.L.R.  122,  123; 
Jones  v.  Hough . (1879),  5 Ex.  D.  115,  122;  Youlden  v.  London 
Guarantee  and  Accident  Co.  (1913),  28  O.L.R.  161.  They  also 
referred  to  the  following  cases : Trusts  and  Guarantee  Co.  v. 
Hart  (1902),  32  S.C.R.  553;  Clark  v.  Loftus  (1912),  26  O.L.R. 
204;  Empey  v.  Fick  (1907),  15  O.L.R.  19,  29;  May  v.  May 
(1863),  33  Beav.  81,  87;  Taylor  v.  Yeandle  (1912),  27  O.L.R. 
531;  Walker  v.  Smith  (1861),  29  Beav.  394. 

R.  McKay , K.C.,  for  the  plaintiff,  relied  upon  the  findings  of 
fact  and  reasoning  of  the  trial  Judge ; and  argued  that  the  alle- 
gations in  the  statement  of  claim  were  amply  borne  out  by  the 
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evidence  in  the  case.  As  to  the  alleged  expenditures  by  the 
defendant  on  behalf  of  the  plaintiff,  although  the  point  was  not 
raised  by  the  pleadings  or  at  the  trial,  they  should  be  allowed  to 
the  defendant  if  a proper  account  was  given. 

Hellmutk,  in  reply. 

March  20.  Mulock,  C.J.  | — This  is  an  appeal  from  the  judg- 
ment of  Clute,  J.,  the  trial  Judge,  who  directed  judgment  in 
favour  of  the  plaintiff  for  $6,800. 

The  plaintiff,  a widow  eighty  years  old,  resided  alone  in  her 
own  house  in  North  Bay,  and  became  seriously  ill  with  bronchitis 
— a neighbour,  an  elderly  woman,  taking  care  of  her. 

About  the  28th  March,  1912,  her  daughter,  the  defendant, 
very  properly  caused  her  to  be  removed  to  the  daughter’s  own 
house  in  North  Bay;  and  a day  or  two  afterwards  also  trans- 
ferred to  her  house  the  plaintiff’s  trunks  and  some  other  of  her 
effects. 

i 

The  plaintiff  had  living  five  children,  two  sons  and  three 
daughters;  one  daughter  residing  at  Montreal,  the  sons  living 
in  North  Bay. 

Whilst  at  the  defendant ’s  house,  the  plaintiff  continued  seri- 
ously ill,  was  confined  to  bed  and  required  the  attendance  of 
a nurse. 

On  the  2nd  April,  1912,  the  plaintiff  signed  three  cheques, 
amounting  in  all  to  $6,600,  in  favour  of  Mr.  T.  E.  McKee,  a 
solicitor  of  North  Bay.  Two  of  these  cheques  were  for  $3,000 
each,  drawn  on  the  Traders  Bank  at  North  Bay ; the  other  was 
for  $600,  drawn  on  the  Imperial  Bank.  Mr.  McKee  deposited 
these  cheques  in  his  bank  to  his  own  credit,  and  gave  to  the 
defendant  his  cheque  for  the  amount  thereof,  viz.,  $6,600,  and 
advised  her  to  deposit  the  amount  to  her  credit  in  the  Bank  of 
Ottawa,  which  she  did,  depositing  it  in  the  savings  bank  branch. 

On  the  9th  April,  1912,  McKee  was  again  at  Mrs.  Flask’s, 
and  obtained  a written  retainer,  signed  by  the  plaintiff,  to  collect 
a claim  for  dower;  and  obtained  from  the  plaintiff,  on  that 
occasion,  a cheque  for  $100  as  a retainer  fee.  He  says  that, 
shortly  thereafter,  he  collected  $200  in  respect  of  this  claim; 
that  he  gave  the  plaintiff  a cheque  therefor ; and  that  this  cheque 
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was  returned  ‘"paid,”  through  his  hank,  endorsed  in  favour 
of  Mrs.  Pask.  This  cheque  was  not  produced  at  the  trial,  and 
Mrs.  Bask  has  offered  no  explanation  as  to  how  she  came  by  it. 
On  the  29th  April,  she  made  a deposit  of  $200  in  the  Bank  of 
Ottawa— presumably  this  sum  of  $200 — and  this  action  is 
brought  to  recover  the  $6,600  and  $200  in  question. 

The  plaintiff  alleges  that  the  moneys  were  deposited  with 
McKee  for  safekeeping  for  herself.  The  defendant  says  that 
they  were  a gift,  through  him,  to  her.  The  onus  is  on  the  de- 
fendant to  establish  the  gift.  The  evidence  on  this  issue  was  con- 
flicting. The  plaintiff  at  the  trial  swore  that  she  intrusted  the 
money  to  McKee  for  safekeeping  for  herself,  and  gave  reasons 
for  having  done  so.  The  defendant  and  certain  other  witnesses 
gave  evidence  to  shew  that  the  moneys  were  handed  to  McKee 
for  her. 

The  learned  trial  Judge  has,  in  effect,  discredited  the  evi- 
dence of  the  defendant  and  her  witnesses,  and  has  accepted  that 
of  the  plaintiff;  finding,  as  a fact,  that  the  plaintiff  deposited 
the  moneys  with  McKee  for  safekeeping,  not  intending  to  part 
with  the  control  thereof.  That  finding  of  fact,  as  between  the 
parties,  is  conclusive,  and  cannot  be  disturbed  by  an  appellate 
Court. 

I have  carefully  read  and  considered  the  evidence  at  the 
trial;  and,  if  it  were  open  to  me  to  review  the  learned  trial 
Judge’s  finding  of  fact,  I should  feel  bound  to  arrive  at  the  same 
conclusion  that  he  has  reached. 

With  such  a finding  in  an  action  against  McKee,  he  would 
be  obliged  to  account  to  the  plaintiff  for  the  moneys  intrusted 
to  him.  Nevertheless,  the  plaintiff  may  follow  the  trust  fund 
in  the  defendant’s  hands,  if  capable  of  identification  there;  and, 
the  evidence  shewing  that  the  moneys  intrusted  to  McKee  were, 
to  the  defendant’s  knowledge,  wrongfully  transferred  to  her, 
she  is  also  accountable  therefor  to  the  plaintiff. 

The  evidence  shews  how  the  plaintiff  came  to  intrust  her 
money  to  McKee.  Her  sons  were  suspicious  of  the  defendant 
endeavouring  to  influence  the  mother  in  the  matter  of  her  will, 
and  were  arranging  to  have  two  medical  men*  examine  her  as 
to  her  mental  capacity.  This  circumstance  came  to  the  know- 
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ledge  of  Mrs.  Pask,  and  was  communicated  to  the  plaintiff,  then 
lying  in  bed  in  Mrs.  P ask’s  house,  and  she  was  made  to  believe 
that  she  might  be  placed  in  a lunatic  asylum  and  have  her 
money  taken  from  her.  At  this  stage,  Mrs.  Pask,  iby  her  attention 
to  her  mother,  appears  to  have  won  her  confidence,  and  to  have 
caused  her  to  decide  to  make  a new  will,  and  so  to  place  her 
money  that  the  sons  would  not  be  able  to  trace  it. 

The  persons  surrounding  Mrs.  Kinsella  as  she  lay  in  bed 
were  Mrs.  Johnston,  a neighbour  of  Mrs.  Pask,  but  a stranger 
to  the  plaintiff,  Mrs.  Pask  herself,  and  her  husband.  These 
persons  manifested  much  concern  in  Mrs.  Kinsella ’s  affairs,  and 
say  that  finally  she  desired  the  presence  of  a lawyer,  and  that, 
after  rejecting  several  whose  names  were  mentioned,  she  ac- 
cepted McKee,  whom  she  did  not  know  and  had  never  seen. 
Thereupon  Pask  telephoned  for  McKee,  and  the  latter,  under- 
standing that  he  was  required;  came  to  the  house  to  prepare  a 
will.  Thereupon,  on  the  2nd  April,  1912,  he  arrived  at  Mrs. 
Pask’s  and  obtained  instructions  as  to  the  plaintiff’s  will.  Mrs. 
Pask  and  Mrs.  Johnston  were  in  the  plaintiff’s  bed-room,  and 
Mr.  Pask  was  in  and  out,  and  McKee,  during  the  whole  time 
that  he  was  obtaining  instructions  and  preparing  the  papers, 
permitted  interested  parties  more  or  less  to  interfere  with  the 
plaintiff  in  the  business  in  hand.  At  no  moment  was  the  bed- 
ridden woman  allowed  to  be  alone  with  McKee,  either  when  the 
will  or  the  cheques  were  being  prepared  or  signed.  McKee  says 
that  he  first  prepared  her  will,  Mrs.  Pask  being  the  chief  bene- 
ficiary, and  that  it  was  first  executed ; then  the  matter  of  the 
cheques  was  attended  to,  and  they  were  signed.  The  plaintiff’s 
saving  bank  books  were  produced,  and  he  drew  the  three 
cheques;  the  total  amount  of  her  deposits  was  $7,927.61;  and, 
taking  therefrom  $6,600,  there  remained  the  sum  of  $1,327.61. 
If  the  transaction  was  a gift,  then  her  only  remaining  means 
were  the  $1,327.61,  her  house,  and  her  claim  for  dower,  which, 
so  far  as  then  appeared,  might  realise  nothing.  To  denude  her- 
self of  nearly  the  whole  of  her  means  of  support,  at  a time  and 
under  conditions  when  she  stood  most  in  need  of  it,  was  so 
improvident  an  act  as  strongly  to  suggest  the  improbability  of 
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the  plaintiff  having  intended  to  part  with  the  ownership  of  the 
fund. 

Mrs.  Pask’s  explanation  that  her  mother  conceived  the  plan 
of  McKee  being  a mere  conduit  through  whom  the  money  should 
reach  the  defendant,  for  the  purpose  of  preventing  it  being 
traced  to  her  by  the  brothers,  thereby  saving  her  from  litiga- 
tion respecting  it,  fails  to  convince  me  of  the  truth  of  the  ex- 
planation. It  is  improbable  that  a very  sick  old  woman  would 
have  thought  out  such  a scheme.  Further,  it  is  to  be  observed 
that,  according  to  McKee,  the  will  was  executed  before  the 
cheque  transactions  were  carried  out.  By  the  will,  Mrs.  Pask, 
as  residuary  legatee,  would  take  the  moneys  in  question ; and,  if 
the  plaintiff  understood,  as  she  may  properly  be  assumed  to  have, 
the  tenor  of  her  will,  then  she  would  not  be  likely,  the  next 
moment  after  executing  the  will,  to  change  her  mind  and  make 
an  immediate  gift,  inter  vivos , of  the  bulk  of  her  estate. 

Further,  it  seems  to  me  that,  if  she  had  intended  to  give  the 
money  to  Mrs,  Pask,  she  would,  in  all  probability,  have  given  it 
directly  to  her,  and  not  through  McKee,  a complete  stranger. 

Then  there  is  the  circumstance  that  there  is  nothing  in  writ- 
ing from  the  plaintiff  shewing  that  McKee  was  to  hand  the 
money  to  Mrs.  Pask.  No  reasonable  explanation  is  given  of 
the  course  adopted,  which  is  inconsistent,  in  my  opinion,  with 
the  defendant’s  contention  that  the  money  was  given  to  McKee 
for  the  defendant.  According  to  McKee,  he  was  to  pay  it  to 
her  at  once.  This  he  did,  and  she  at  once  deposited  it  in  her 
own  name.  The  pretence  that  this  course  was  adopted  in  order 
to  make  it  more  difficult  for  the  brothers  to  trace  the  money  is 
unsatisfactory.  It  was  as  easily  traceable  by  payment  to  her 
through  McKee  as  if  paid  directly.  Moreover,  she  had  nothing 
to  fear  from  the  brothers,  who  had  no  claim  to  the  money. 

The  evidence,  I think,  justifies  the  conclusion  that  the  defend- 
ant devised  the  scheme  of  having  her  mother  make  the  cheques 
in  favour  of  McKee,  expecting  to  get  the  money  from  him,  and, 
if  called  upon  by  the  mother  to  return  it,  to  endeavour  to  avail 
herself  of  McKee’s  intervention  as  an  answer  to  the  claim. 
Then,  if  the  mother  recovered,  the  defendant  would  be  in  a posi- 
tion to  shew  what  she  conceived  to  be  an  effective  answer  to  any 
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claim,  from  her;  whilst,  if  she  died,  the  will  would  protect  her 
against  the  claim  of  her  brothers  and  sisters. 

For  some  reason,  not  clear,  McKee,  on  the  following  day,  pre- 
pared and  the  plaintiff  executed  a new  will,  the  former  being 
destroyed ; but  McKee  says  that  in  the  former,  as  in  the  latter, 
will,  Mrs.  Pask  was  the  residuary  legatee. 

But,  apart  from  the  defendant’s  conduct,  in  the  face  of  the 
plaintiff’s  evidence  that  she  gave  the  money  to  McKee  for  safe- 
keeping, for  herself  and  for  no  one  else,  and  in  the  absence  of 
any  satisfactory  authority  to  McKee  to  pay  it  to  the  defendant, 
the  defendant  has  failed  to  discharge  the  onus  which  rested  upon 
her  of  shewing  any  authority  in  McKee  to  hand  over  the  money 
to  her,  as  an  absolute,  irrevocable  gift. 

In  this  view  of  the  case  alone,  therefore,  I agree  with  the 
learned  trial  Judge  that  the  plaintiff  is  entitled  to  succeed. 

But  even  admitting  that  the  money  was  intended  as  a gift  to 
the  defendant,  it  cannot,  I think,  under  the  circumstances,  be 
upheld.  The  plaintiff  was  old  and  sick,  and  much  in  need  of 
care.  She  had  no  legal  claim  for  support  upon  her  daughter; 
and,  if  obliged,  or  if  she  desired,  to  leave  her  house,  she  would,  if 
deprived  of  the  $6,800,  find  herself  almost  without  the  means  of 
support,  having  but  the  sum  of  $1,327.61  in  cash,  and  her 
house  in  North  Bay.  That  sum,  however  carefully  applied, 
would  be  inadequate  to  enable  her  to  keep  house  and  supply 
herself  with  necessaries  of  life,  including  nursing  and  medical 
attendance. 

Under  such  circumstances,  the  giving  away  of  such  a large 
proportion  of  the  plaintiff’s  estate,  thereby  leaving  her,  a feeble 
old  woman,  without  sufficient  means  for  her  support,  was  an 
improvident  act,  and  can  only  be  upheld  on  strict  proof  by  the 
donee  that  the  transaction  was  carried  out  under  such  conditions 
as  will  justify  the  Court,  having  regard  to  the  well-established 
principles  applicable  to  such  cases,  in  permitting  it  to  stand. 

In  every  case  where  a person,  to  his  own  advantage,  but  to  the 
prejudice  of  the  giver,  obtains  by  donation  some  substantial 
benefit,  he  is  bound  to  prove  clearly,  not  only  that  the  gift  was 
made,  but  that  it  was  the  voluntary,  deliberate,  well-understood 
act  of  the  donor,  and  that  the  donor  was  capable  of  fully  appre- 
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dating’  and  did  fully  appreciate  its  effect,  nature,  and  conse- 
quence. 

This  principle  is  recognised  generally  throughout  a series 
of  cases  dealing  with  proofs  of  the  nature  in  question  here. 

In Hugueninv.  Baseley  (1807),  14  Yes.  273,  Lord  Eldon  said- 
“ The  question  is,  whether  the  deed  is  the  ‘pure,  voluntary,  well- 
understood  act’  of  the  settlor’s  mind,  and  whether  the  settlor  ex- 
ecuted it  with  full  knowledge  of  all  its  effects,  nature,  and  con- 
sequences. ’ ’#  * 

In  Anderson  v.  Elsworth  (1861),  3 Giff.  154,  a woman  of 
about  seventy  years  of  age,  who  was  shewn  to  be  sound  in  mind, 
conveyed  all  her  property  to  her  niece;  but  she  did  not  fully 
understand  that  in  making  the  deed  she  was  parting  with  the 
immediate  beneficial  interest  in  the  property.  In  setting  aside 
the  conveyance,  Vice-Chancellor  Stuart  said  (pp.  168,  169)  : 
“She  had  a complete  right  to  deal  with  her  property  as  she 
pleased.  But  the  deed  being  voluntary,  it  must,  in  order  to  be 
valid,  be  shewn  to  have  been  executed  upon  proper  explanation 
and  understanding  that  she  was  immediately  conveying  away 
all  her  property,  and  not  ‘leaving’  it  to  Mary  Elsworth.  Noth- 
ing could  be  more  improvident  than  for  a woman  at  her  time  of 
life  to  dispose  of  the  whole  of  her  property,  so  as  to  leave 
to  herself  nothing.  . . . Where  an  instrument  is  executed 

by  a person  in  the  station  of  this  poor  woman — assuming  that 
she  was  of  sufficient  capacity  to  dispose  of  her  property — to 
make  her  voluntary  and  improvident  deed  of  gift  valid,  it  must 
be  proved  by  those  who  claim  under  it  that  the  donor  perfectly, 
understood  the  whole  nature  and  effect  of  the  deed.”  And 
further  on  (p,  170)  he  says:  “This  Court  never  can  recognise 
any  mere  voluntary  deed  of  gift,  when  it  appears  that  the  nature 
of  the  gift  was  not  fully  understood  by  the  'donor.” 

In  Cooke  v.  Lumotte  (1851),  15  Beav.  234,  the  judgment  of 
the  Court  is  summarised  in  the  head-note,  as  follows:  “When- 
ever a person  obtains,  by  voluntary  donation,  a benefit  from 
another,  he  is  bound,  if  the  transaction  be  questioned,  to  prove 
that  the  transaction  was  righteous,  and  that  the  donor  volun- 

*This  is  net  the  exact  language  of  Lord  Eldon  in  the  report  in  Vesey. 
The  passage  is  taken  from  the  “American  Notes”  to  Huguenin  v.  Baseley, 
approved  ^by  .Spragge,  C.,  in  Lavin  v.  Lavin  (1880),  27  -Gr.  567,  at  p.  573. 
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tarily  and  deliberately  did  the  act,  knowing  its  nature  and 
effect.  The  above  rule  is  not  confined  to  the  cases  of  attorney 
and  client,  parent  and  child,  etc.,  but  is  general.  A nephew, 
who  was  provided  for  by  his  aunt’s  will,  obtained  a post  obit 
bond  from  her.  It  was  set  aside,  he  not  having  proved  that  she 
knew  that  the  effect  of  the  bond  was  to  make  her  will  irrevoc- 
able.” Romilly,  M.R.,  in  delivering  judgment,  said  (pp.  239, 
240)  : “The  rule  in  cases  of  this  description  is  this:  where  those 
relations  exist,  by  means  of  which  a person  is  able  to  exercise 
a dominion  over  another,  the  Court  will  annul  a transaction, 
under  which  a person  possessing  that  power  takes  a benefit,  un- 
less he  can  shew  that  the  transaction  was  a righteous  one.  It  is 
very  difficult  to  lay  down  with  precision,  what  is  meant  by  the 
expression  ‘ relation  in  which  dominion  may  be  exercised  by  one 
person  over  another.  ’ That  relation  exists  in  the  cases  of  parent, 
of  guardian,  of  solicitor,  of  spiritual  adviser,  and  of  medical 
attendant,  and  may  be  said  to  apply  to  every  case  in  which  two 
persons  are  so  situated,  that  one  may  obtain  considerable  influ- 
ence over  the  other.  The  rule  of  the  Court,  however,  is  not 
confined  to  such  cases.  Lord  Cottenham  considered  that  it  ex- 
tended to  every  case  in  which  a person  obtains,  by  donation,  a 
benefit  from  another  to  the  prejudice  of  that  other  person,  and 
to  his  own  advantage ; and  that  it  is  essential,  in  every  such 
case,  if  the  transaction  should  be  afterwards  questioned,  that  he 
should  prove  that  the  donor  voluntarily  and  deliberately  per- 
formed the  act,  knowing  its  nature  and  effect.  ‘It  is  not  possible 
to  draw  the  rule  tighter,  or  to  make  it  more  stringent,  and  I 
believe  it  extends  to  every  such  case.  . . . In  every  trans- 

action in  which  a person  obtains,  by  voluntary  donation,  a benefit 
from  another,  it  is  necessary  that  he  should  be  able  to  establish, 
that  the  person  giving  him  that  benefit  did  so  voluntarily  and 
deliberately,  knowing  what  he  was  doing : and  if  this  be  not  done, 
the  transaction  cannot  stand.”  Further  on  he  says  (p.  241)  : 
“It  is  not  necessary  for  the  plaintiffs  to  establish  a direct  case 
of  fraud,  but  it  is  obligatory  on  the  defendants,  who  claim  bene- 
fits under  the  instrument,  to  prove  that  the  transaction  is  one 
which  the  Court  will  allow  to  stand.  ’ ’ In  that  case,  the  testatrix, 
a woman  of  seventy-three  years,  shrewd  and  possessed  of  all  her 
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faculties,  made  a will  in  favour  of  her  three  nephews,  and  sub- 
sequently, a post  obit  bond  which  made  the  will  irrevocable,  and 
the  bond  was  set  aside. 

In  PJmllipson  v.  Kerry  (1863),  32  Beav.  628  (a  suit  to  set 
aside  a voluntary  conveyance),  Romilly,  M.R.,  thus  summarised 
the  law  (p.  631)  : “The  only  question  therefore  is,  whether  the 
deed  fully  expresses  the  nature  of  the  arrangement  she  (the 
settlor)  wished  to  make,  and  whether  its  full  purport  and  effect 
were  clearly  and  distinctly  made  known  to  her.” 

In  Donaldson  v.  Donaldson  (1866),  12  Or.  431,  the  plaintiff, 
an  infirm  man,  seventy-two  years  old,  was  induced  by  his  son, 
with  whom  he  resided,  and  who  had  influence  over  him,  to  leave 
to  the  decision  of  two  referees  the  terms  of  his  will.  The  re- 
ferees made  their  award,  and  the  plaintiff  shortly  afterwards 
made  his  will  in  terms  of  the  award,  and  at  the  same  time  ex- 
ecuted to  the  defendant  a lease  of  certain  lands  of  the  plaintiff, 
worth  about  $1,000,  being  all  of  his  means  except  two  annuities 
for  his  own  life,  amounting  to  $135.  The  defendant  was,  at  the 
time,  lessee  of  the  lands,  and  the  lease  was  about  to  expire,  and 
the  new  lease  was  on  the  same  terms  as  the  old  one,  except  that 
it  was  for  the  lessor’s  life.  The  will  and  lease  were  prepared  by 
a solicitor  acting  for  both  parties,  and  he  gave  no  advice  to 
either  party,  but  took  pains  to  see  that  they  each  understood  the 
papers  before  signing  them.  The  defendant  contended  that  the 
will  was  irrevocable,  and  the  plaintiff  brought  this  suit  to  set 
aside  the  will  and  lease.  Mowat,  V.-C.,  in  giving  judgment,  said 
(p.  435)  : “'Considering  the  relations  of  the  parties,  and  the  con- 
dition of  the  plaintiff  ...  it  was  necessary  for  the  defendant 
to  shew  (amongst  other  things)  that  the  defendant  had  an  inde- 
pendent adviser,  one  competent  to  advise  him  in  the  matter,  and 
who  did  give  the  plaintiff  all  the  advice  he  needed.  ...  I 
have  no  doubt  that  he  (the  plaintiff)  understood  the  general 
nature  of  the  papers  he  executed,  and  that  he  was  not  in  a state 
of  mind  that  rendered  him  incompetent  for  the  transaction  of 
ordinary  business.  But  between  parties  situated  as  these  parties 
were,  this  is  not  enough.  The  defendant  was  bound  to  estab- 
lish that  the  transaction  was  entered  into  willingly  and  de- 
liberately on  the  part  of  the  plaintiff,  and  without  pressure  from, 
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or  influence  by,  the  defendant,  as  the  recipient  of  the  benefit; 
and  these  things  the  defendant  has  not  established.  ’ 9 

In  Lavin  v.  Lavin  (1880)  , 27  Gr.  567,  the  bill  was  filed  to  set 
aside  a conveyance  from  a father,  aged  ninety  years,  to  his  son. 
It  appeared  that,  at  the  time  of  the  deed,  the  father  resided 
with  a daughter,  the  son  also  living  with  her,  and  paying  her  for 
the  father’s  board.  The  father’s  only  means  consisted  of  the 
land  conveyed  to  the  son.  Spragge,  C.,  who  tried  the  case,  found 
that  no  fraud  or  undue  influence  was  practised  on  the  father,  and 
that  he  was  quite  capable  of  understanding  any  plain  explana- 
tion, if  given  him,  of  the  nature  and  effect  of  the  instrument; 
that  it  had  been  discussed  prior  to  its  preparation ; and  that,  if 
proper  explanations  had  been  given  the  father,  and  if  every- 
thing had  been  done  which  under  such  circumstances  the  law 
requires,  the  f ather  would  probably  have  executed  the  deed ; that, 
though  the  deed  may  have  been  read  to  him,  and  though  he 
probably  knew  that  it  was  a deed  to  his  son,  still  no  proper  ex- 
planation or  advice  was  made  to  him  as  to  its  nature  and  effect ; 
that,  if  he  had  been  properly  advised,  he  would  not  have  made 
the  conveyance  without  securing  a reasonable  provision  for  him- 
self; and  that,  under  the  circumstances,  it  was  an  improvident 
transaction  and  entered  into  without  proper  advice,  and  should 
be  cancelled. 

This  view  of  the  law  was  affirmed  in  appeal  ( Lavin  v.  Lavin 
(1882),  7 A.R.  197),  and  followed  in  Irwin  v.  Young  (1881), 
28  Gr.  511. 

In  Widdifield  v.  Simons  (1882),  1 O.R.  483,  where  a volun- 
tary conveyance  by  an  aged  woman  to  a grandnephew  was  set 
aside,  Hagarty,  C.J.,  says  (p.  486)  : “It  was  the  whole  of  her 
property — her  whole  support— no  power  of  revocation  being 
inserted.  She  was  at  best  a feeble-minded,  forgetful  woman,  of 
very  advanced  age.  No  person  was  referred  to  to  look  after  her 
interests,  or  to  advise  with  her,  or  to  point  out  the  utter  un- 
wisdom of  the  transaction  on  her  part.  A witness  is  specially 
selected,  from  a comparative  distance,  unacquainted  with  the 
plaintiff,  when  persons  with  whom  she  was  familiar  could  have 
been  obtained.  Her  other  relatives  were  not  informed  or  con- 
sulted, though  living  in  the  nighbourhood,  and  this  lad  and  a 
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stranger  to  plaintiff  are  alone  present  to  obtain  for  the  defendant 
this  great  advantage.” 

In  Shanagan  v.  Slianag an  (1884),  7 O.R.  209,  an  action  to 
set  aside  a voluntary  conveyance,  the  plaintiff,  an  illiterate  man, 
over  seventy-five  years  of  age,  voluntarily  conveyed  his  farm  to 
two  sons,  the  sons  the  same  day  leasing  the  land  to  the  father  for 
life,  free  from  payment  of  rent.  Shortly  thereafter  the  father 
made  a lease  of  the  land  to  one  of  the  sons,  for  the  benefit  of 
both,  reserving  a rent  of  $100  per  year,  and  ‘ ‘ the  proper  board, 
clothing,  and  lodging”  of  the  father  “so  long  as  he  remains  on 
the  premises;”  and  by  the  same  instrument  transferred  the 
farm  chattels  to  the  son.  It  was  held,  per  Ferguson,  J.,  that  the 
transaction  must  be  set  aside  on  the  ground  of  improvidence  and 
absence  of  proper  professional  advice.  Also  see  Mason  v.  Seney 
(1865),  11  Gr.  447;  Hume  v.  Cook  (1869),  16  Or.  84;  Watson  v. 
Watson  (1876),  23  Gr.  70;  Dawson  v.  Dawson  (1866),  12  Gr. 
278 — which  may  also  be  referred  to  in  support  of  the  doctrine  in 
question. 

Testing  the  present  transaction  by  the  principles  enunci- 
ated in  the  foregoing  cases,  and  assuming  that  the  plaintiff  in- 
formed McKee  that  she  was  giving  the  money  to  him  for  Mrs. 
Pask,  the  defendant  has  failed  to  prove  that  it  was  a voluntary, 
deliberate  act  on  her  part,  and  that  she  appreciated  its  nature. 

The  plaintiff  had  been  confined  to  bed  by  sickness  since  the 
day  of  her  arrival  at  the  defendant ’s  house,  on  the  28th  March. 
During  that  period,  her  daughter  and  Mr.  Pask  had  been  con- 
stantly with  her.  She  had  got  the  impression  that  her  sons  con- 
templated placing  her,  if  possible,  in  a lunatic  asylum,  and  get- 
ting her  money  from  her,  and  that  to  that  end  doctors  were  com- 
ing to  examine  her.  Doubtless,  she  thereby  became  excited  and 
her  mind  became  receptive  to  suggestions  from  those  around 
her.  She  may  have  told  Pask  to  send  for  McKee  to  prepare  a 
will ; but  the  idea  did  not,  I think,  originate  with  her,  but  with 
Mrs.  Pask,  who  saw  an  opportunity  of  turning  the  incident  to 
her  own  advantage.  McKee  understood  that  he  was  sent  for 
merely  to  draw  a will ; and,  whilst  he  was  in  the  plaintiff ’s  bed- 
room engaged  in  the  business,  in  the  presence  -of  Mrs.  Pask  and 
Mrs.  Johnston,  and  probably  Pask,  word  came  that  the  doctors 
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had  arrived.  McKee  says  that  he  thinks  the  plaintiff  had  al- 
ready signed  the  will  and  cheques.  This  I doubt;  for,  whilst 
all  withdrew  from  the  bedroom  during  her  examination  by  the 
doctors,  McKee  returned  to  the  room  after  they  left.  If  he  had 
completed  the  business,  there  was  no  occasion  for  his  returning. 

He  admits  not  having  advised  Mrs.  Kinsella  in  regard  to  the 
transaction,  saying  that  everything  had  been  arranged  between 
the  parties  before  his  arrival,  and  he  simply  carried  out  the 
arrangements  already  made.  His  conduct  does  not  indicate  that 
he  was  acting  in  the  plaintiff’s  interest,  hut  against  it.  He  was 
paid  for  his  services  by  the  defendant. 

If  any  intelligent,  fair-minded  person  had  explained  to  Mrs. 
Kinsella  alone  that,'  in  giving  her  daughter  that  large  sum  of 
money,  without  obtaining  in  return  any  adequate  security  for 
her  maintenance,  and  that  the  next  day  she  might  be  turned  out 
of  the  house  with  only  the  trifling  balance  of  cash  and  her  home 
to  keep  her  from  want  or  the  poor-house,  it  is  inconceivable  that 
she  would  have  made  such  an  improvident  gift.  If  McKee,  an 
officer  of  the  Court,  considered  that  he  was  acting  for  her,  his 
omission  to  give  her  proper  advice  and  explanations  was  a failure 
of  duty  on  his  part.  Further,  I am  of  opinion  that,  no  matter  in 
whose  interest  he  was  present,  his  plain  duty  was  to  have  seen 
that  the  plaintiff  was  safeguarded  by  proper  independent  advice 
before  being  a party  to  her  alienating,  as  he  says,  so  large  a 
portion  of  her  means. 

The  transaction  impresses  me  as  a cruel  overreaching  of  a 
feeble  old  woman,  who  was  not  given  by  McKee  the  protection 
to  which  she  was  entitled. 

That  her  mental  capacity  at  the  time  was  open  to  some 
doubt  is  shewn  by  his  advising  Mrs.  Pa.sk  to  have  two  other 
doctors  also  examine  her  as  to  her  mental  condition.  If  he  be- 
lieved that  the  plaintiff  intended  the  money  intrusted  to  him  to 
be  a gift  to  Mrs.  Pask,  he  would  have  had  such  intention  set 
forth  in  unmistakable  language  in  writing,  signed  by  the  plain- 
tiff, after  she  had  had  the  benefit  of  full  and  independent  advice, 
and  fully  appreciated  what  she  was  doing,  and  its  effect  and 
probable  consequences.  Failure  to  adopt  such  a course  suggests 
that,  in  the  interest  of  Mrs.  Pask,  he  deemed  it  expedient  to 
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obtain  control  of  the  money,  and  to  depend  on  the  oral  testimony 
of  various  witnesses  as  to  Mrs.  Kinsella ’s  intentions. 

Subsequent  events  also  throw  some  light  upon  the  trans- 
action. 

Mrs.  Kinsella  continued  to  reside  with  the  defendant  until 
September,  and,  as  she  recovered,  she  began  to  make  inquiries  of 
the  defendant  regarding  the  money,  when  the  defendant  told  her 
that  it  was  in  the  Bank  of  Ottawa,  and  in  proof  thereof  exhibited 
the  savings  bank  pass-book,  shewing  the  deposit  there  of  the  $6,- 
800.  The  name  of  the  plaintiff,  as  the  depositor,  did  not  appear, 
and  the  plaintiff  called  attention  to  that  fact,  but  was  quieted  by 
the  statement  of  the  defendant  that  the  names  of  depositors  were 
not  shewn  in  savings  bank  pass-books ; but  at  no  time,  whilst  stay- 
ing with  the  def  endant,  did  the  latter  make  known  to  her  that  the 
money  was  deposited  in  the  defendant’s  name.  In  September, 
the  plaintiff  decided  to  pay  a visit  to  a daughter,  Mrs.  McLaugh- 
lin, in  Montreal,  and  went  to  the  Bank  of  Ottawa  with  the  pass- 
book to  draw  some  money  for  her  expenses,  and  was  then  told 
that  there  was  no  money  there  to  her  credit.  Thereupon,  accom- 
panied by  Mrs.  McLaughlin  and  a grandson,  the  plaintiff  went 
to  McKee  and  inquired  somewhat  indignantly  of  him  as  to  the 
money,  and  was  told  by  him  that  Mrs.  Pask  had  it.  She  then 
demanded  it  of  Mrs.  Pask,  who  claimed  it  as  her  own,  and  then 
this  action  was  brought. 

When  the  plaintiff  demanded  her  money  of  McKee,  her  de- 
meanour satisfied  him  that  she  thought  that  he  had  her  money. 


So  far  as  appears,  McKee,  who  saw  the  plaintiff  on  several  - 
occasions,  after  he  handed  the  $6,600  over  to  Mrs.  Pask,  did 
not  report  to  her  that  he  had  done  so.  Mrs.  Pask  says  that  the 
plaintiff  frequently  alluded  to  having  given  her  the  money,  but 
this  the  plaintiff  denies  ; and,  in  view  of  the  learned  trial 
Judge’s  finding,  I think  the  fact  to  be  that  the  plaintiff  did  not 
know,  until  so  informed  by  McKee  in  September,  that  the  money 
had  been  paid  over  to  Mrs.  Pask. 

It  is  clear,  I think,  from  the  evidence,  that  the  plaintiff  did 
not  give  the  money  to  Mrs.  Pask.  Even  if  she  told  McKee  to 
give  it  to  the  defendant,  she  had  no  independent  advice  and  was 
in  a state  of  mind  that  prevented  her  appreciating  the  conse- 
quences to  herself  of  such  an  improvident  gift. 
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Whatever  she  did  in  connection  with  the  transaction  was 
not  her  voluntary,  deliberate,  and  well-understood  act,  but  the 
result  of  a condition  of  fear  and  mental  excitement  and  bodily 
sickness. 

I,  therefore,  think  that  the  defendant  has  failed  to  discharge 
the  onus  upon  her  of  shewing  that  the  gift  was  made  under 
such  conditions  as  are  necessary  in  order  to  its  validity. 

The  defendant  says  that  she  has  expended  moneys  in  the 
plaintiff’s  behalf  to  the  extent  of  $800,  and  the  plaintiff’s  counsel 
consents  to  that  sum  being  deducted  from  the  amount  of  the 
judgment  against  the  defendant. 

The  judgment  may  be  reduced  by  that  amount,  and,  subject 
to  that  term,  this  appeal  should  be  dismissed  with  costs. 

Sutherland  and  Leitch,  JJ.,  agreed  with  Mulock,  C.J. 

Riddell,  J.,  agreed  in  the  result. 

Appeal  dismissed. 


[APPELLATE  DIVISION.] 

Cockburn  v.  Kettle. 

Malicious  Prosecution — Proof  of  Favourable  Termination  of  Criminal  Pro- 
ceedings— Dismissal  of  Charge — Primd  Facie  Case — Right  of  Defendant 
to  Shew  Withdrawal  of  Proceedings  as  Result  of  Compromise — Abuse 
of  Criminal  Process  of  Court — Cause  of  Action. 

In  an  action  for  malicious  prosecution,  although  the  prosecution  may  have 
in  fact  been  terminated  primd  facie  in  favour  of  the  plaintiff,  it  is  com- 
petent for  the  defendant  to  shew  that  it  did  not  in  fact  so  terminate, 
and  that  the  termination  of  it  was  the  result  of  a compromise  or  agree- 
ment to  withdraw  the  prosecution. 

Baxter  v.  Gordon  Ironsides  & Fares  Co.  (1907),  13  OjL.R.  '598,  approved 
and  applied. 

And  held,  in  the  circumstances  of  this  case,  that  the  prosecution  did  not 
terminate  favourably  to  the  plaintiff,  and  upon  that  ground  his  action 
failed. 

Held,  also,  that  the  plaintiff  was  not  entitled  to  recover,  as  upon  a separ- 
ate cause  of  action,  for  an  abuse  of  the  criminal  process  of  the  Court 
by  the  issue  of  a warrant  for  the  plaintiff’s  arrest  in  order  to  coerce  him 
into  paying  an  alleged  debt ; in  that  regard,  also,  the  plaintiff  must  shew 
a favourable  termination  of  the  proceedings. 

Judgment  of  Falconbridge,  C.J.K.B.,  affirmed. 

An  action  for  damages  for  malicious  prosecution  and  false 
arrest. 


App.  Div. 
1913 

Iainsella 

V. 

Pask. 

Mulock,  C.J. 


App.  Div. 
1913 

Jan.  14. 

Mar.  '27. 


408 


ONTARIO  LAW  REPORTS. 


App.  Div. 
1913 

COCKBURN 

V. 

Kettle. 


[VOL. 

The  statement  of  claim  was  as  follows 

1.  The  plaintiff  is  a tenant  farmer,  residing  in  the  township 
of  West  Flamborough,  in  the  county  of  Wentworth  ; and  the 
defendant  is  a retired  farmer,  in  the  village  of  Wilsonville,  in  the 
county  of  Norfolk. 

2.  On  or  about  the  27th  day  of  March,  1912,  Hie  plaintiff 
attended,  on  invitation,  a public  auction  sale  held  and  conducted 
on  the  defendant’s  farm,  purchased  some  $560  worth  of  cattle 
thereat,  and  gave  his  promissory  note  at  seven  months’  time  in 
favour  of  the  defendant  ^ and  the  said  note  was  not  due  or  pay- 
able at  the  time  the  matters  hereinafter  referred  to  occurred. 

3.  On  or  about  the  1st  day  of  May,  1912,  the  defendant  swore 
out  an  information  and  had  issued  by  one  W.  H.  Moss,  Esquire, 
a Justice  of  the  Peace  in  and  for  the  County  of  Wentworth,  a 
warrant,  and  under  and  by  virtue  of  it , arrested  the  plaintiff, 
falsely  charging  therein  that  the  said  plaintiff  had  committed  the 
crime  of  having  unlawfully,  with  intent  to  defraud  by  false  pre- 
tence, obtained  from  the  defendant  five  head  of  cattle,  and  caused 
him  to  be  taken  by  a constable  of  the  said  county  to  the  police 
station  at  the  town  of  Dundas,  in  the  county  of  Wentworth,  and 
there  to  be  imprisoned  and  kept  in  durance  until  the  following 
day,  when  he  was  brought  before  one  E.  S.  Woodhouse,  a Police 
Magistrate  at  the  said  town  of  Dundas. 

4.  On  the  said  last-mentioned  day,  the  defendant  was  brought 
before  the  said  magistrate,  at  the  hour  of  two  o ’clock  in  the  after- 
noon, and  the  defendant  procured  an  adjournment  and  a remand 
of  the  plaintiff  to  further  imprisonment  until  the  hour  of  five 
o’clock  in  the  same  afternoon,  when  the  said  defendant  asked 
leave  to  withdraw  the  case,  as  he  had  no  evidence  to  offer.  Where- 
upon the  said  magistrate  dismissed  the  same  and  discharged  the 
plaintiff  out  of  custody,  whereby  the  said  prosecution  was  de- 
termined. 

5.  In  the  meantime  the  defendant  had  procured  the  plaintiff’s 
landlord,  one  Nicholson,  to  become  an  endorser  of  the  plaintiff’s 
note  for  $560  aforesaid,  the  said  Nicholson,  by  arrangement, 
having  secured  a chattel  mortgage  on  all  the  plaintiff’s  goods 
and  chattels  as  indemnity  against  payment  of  the  said  note. 

6.  The  plaintiff  alleges,  as  the  fact  is,  that  the  defendant 


XXVIII.  1 


ONTARIO  LAW  REPORTS. 


409 


wrongfully  and  maliciously  used  the  criminal  process  of  the 
Court  to  procure  the  said  endorsement  to  the  said  note. 

7.  By  reason  of  the  premises,  the  plaintiff  was  falsely  and 
maliciously  arrested  and  prosecuted,  has  wrongfully  suffered  im- 
prisonment, been  injured  in  his  character  and  reputation,  and 
has  incurred  expense  in  arranging  the  said  chattel  mortgage 
security,  and  in  defending  himself  from  the  said  charge  and 
obtaining  his  release  from  the  said  imprisonment. 

8.  The  plaintiff,  therefore,  claims  damages  for  said  malicious 
prosecution  and  false  arrest,  his  costs  of  this  action,  and  such 
further  and  other  relief  as  to  this  honourable  Court  may  seem 
fit  and  proper. 

The  statement  of  defence  was  as  follows : — 

1.  The  defendant  admits  the  allegations  contained  in  the 
first  paragraph  of  the  statement  of  claim. 

2.  The  defendant  admits  the  allegations  contained  in  the 
second  paragraph  of  the  plaintiff’s  statement  of  claim,  but  says 
that  the  invitation  on  Much  the  plaintiff  attended  the  auction 
sale  was  the  invitation  issued  to  the  general  public  by  advertise- 
ment or  otherwise. 

3.  The  defendant  admits  the  allegations  contained  in  the 
third  paragraph  of  the  statement  of  claim,  excepting  that  the 
defendant  denies  that  the  information  and  warrant  under  which 
the  plaintiff  was  arrested,  falsely  charged  that  the  plaintiff 
had  committed  the  crime  of  having  unlawfully,  with  intent  to 
defraud  by  false  pretence,  obtained  from  the  defendant  five  head 
of  cattle.  The  defendant  says  that,  when  he  laid  the  said  in- 
formation and  caused  the  said  warrant  to  be  executed,  he  was 
in  possession  of  information  and  facts  which  led  him  to  believe 
that  the  plaintiff  was  guilty  of  the  charge  laid,  and  on  the  said 
information  and  the  facts  which  the  defendant  was  then  in 
possession  of,  and  on  information  and  facts  which  have  since 
come  into  his  possession,  he  now  believes  and  pleads  that  the 
plaintiff  was  guilty  of  the  charge  laid,  and  pleads  reasonable  and 
probable  cause  for  the  prosecution  and  arrest  of  the  plaintiff. 

4.  The  defendant  caused  the  arrest  of  the  plaintiff  on  the 
advice  of  his  solicitor  and  of  Magistrate  Woodhouse  and  of 
James  Clark,  High  Constable  for  the  County  of  Wentworth,  and 
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with  the  full  intention  of  pressing  the  charge  laid,  and  was  pre- 
sent with  counsel  at  the  court-room  at  the  hour  fixed  by  the 
magistrate  for  the  purpose  of  pressing  the  charge,  when  he  was 
approached  by  the  plaintiff’s  counsel  with  the  suggestion  that  a 
settlement  be  made  and  that  the  case  be  dropped.  The  plain- 
tiff’s landlord  also  requested  and  suggested  that  a settlement  be 
arrived  at;  and,  on  these  requests,  and  out  t>f  consideration  for 
the  plaintiff’s  wife,  who  was  present  and  was  much  grieved  on 
account  of  the  plaintiff’s  arrest,  the  defendant,  on  the  advice  of 
his  solicitor,  agreed  to  a settlement  and  asked  leave  to  withdraw 
the  charge. 

5.  The  defendant  admits  the  allegations  contained  in  the 
fifth  paragraph  of  the  statement  of  claim,  excepting  the  amount 
of  the  plaintiff’s  note  endorsed  by  the  said  Nicholson,  and  says 
that  two  notes  were  taken,  which,  with  interest,  amounted  to 
$596.42, 

6.  The  defendant  denies  the  allegations  contained  in  the  re- 
mainder of  the  statement  of  claim,  and  puts  the  plaintiff  to  the 
proof  thereof. 

7.  The  defendant  further  says  that,  on  the  2nd  day  of  May, 
1912,  the  said  plaintiff,  on  the  advice  of  and  in  the  presence  of 
his  counsel,  executed  a release  of  all  claims  for  damage  which 
said  release  reads  as  follows: — 

“Memo,  of  agreement  made  between  (made  May  2nd, 
1912),  W.  B.  Cockburn,  of  the  first  part,  and  Clarence  C. 
Kettle,  of  the  second  part. 

“Whereas  the  said  Cockburn  purchased  from  the  said  Kettle 
certain  cattle  for  $562.30,  which  the  said  Kettle  claims  were  ob- 
tained by  false  pretences,  but  which  the  said  Cockburn  denies. 

“And  whereas  the  said  Kettle  instituted  proceedings 
against  the  said  Cockburn  whereby  the  said  Cockburn  was  placed 
under  arrest. 

“And  whereas  security  has  been  given  by  the  said  Cockburn 
for  his  indebtedness  to  the  said  Kettle,  and  the  said  Kettle  has 
agreed  to  drop  his  prosecution  of  the  said  action  instituted  by 
him. 

“Now,  therefore,  in  consideration  of  the.  premises  and  of 
the  sum  of  one  dollar  n#w  paid  by  the  said  Kettle  to  the  said 
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Coekburn  (the  receipt  whereof  is  hereby  acknowledged),  the  said 
Cockbnrn,  for  himself,  his  heirs  and  assigns,  hereby  agrees  to 
release  and  waive  all  his  claims  for  damages  which  he  may  or 
may  not  have  against  the  said  Kettle  by  reason  of  the  institution 
by  the  said  Kettle  of  the  said  proceedings  and  the  arrest  of  the 
said  Coekburn  or  anything  in  connection  therewith  or  in  any 
wise  howsoever.’’ 

The  defendant  claims  that  the  said  release  is  a complete 
answer  to  the  plaintiff’s  claim  herein,  and  that  the  plaintiff  is 
estopped  thereby  from  recovering  from  the  defendant  any  dam- 
ages herein. 

The  plaintiff’s  reply  was  as  follows: — 

1.  The  plaintiff  says  that  the  release  referred  to  by  the  de- 
fendant in  his  statement  of  defence  as  a complete  answer  to  the 
plaintiffs’  claim  herein,  is  illegal  and  void  in  law,  was  procured 
under  pressure  and  duress  while  he  was  in  prison  under  a war- 
rant issued  by  the  defendant,  and  was  not  explained  or  fully 
understood  by  him  when  executed. 

2.  The  plaintiff  further  pleads  that  the  defendant  had  no  rea- 
sonable or  probable  cause  whatever  to  charge  him  with  the  com- 
mission of  a crime  and  to  imprison  him,  and  did  not  act  on  the 
solicitor’s  advice  given  him,  but  made  that  a pretext  for  his 
action  and  conduct,  and  did  not  lay  all  the  facts  fully  before 
his  legal  advisers,  if  any  such  were  consulted. 

3.  In  all  other  respects  the  plaintiff  joins  issue  on  the  plain- 
tiff’s statement  of  defence. 

January  14.  The  action  came  on  for  trial  before  Falcon- 
bridge,  G.J.K.B.,  and  a jury,  at  Hamilton. 

W.  M.  McClemont,  for  the  plaintiff. 

S.  F.  Washington,  K.C.,  for  the  defendant. 

Leave  was  given  to  the  plaintiff  to  amend  the  statement  of 
claim,  paragraph  8,  by  adding  after  the  words  “ false  arrest” 
the  words  ‘ ‘ and  for  abuse  of  the  process  of  the  'Court  and  pro- 
ceedings therein ; ’ ’ and  to  the  defendant  ho  amend  the  statement 
of  defence,  by  adding  a paragraph,  at  the  end,  setting  up  that 
the  proceedings  before  the  magistrate  were  not  terminated  in 
the  plaintiff’s  favour  by  dismissal  on  the  merits;  and  the  plead- 
ings were  amended  accordingly. 
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The  learned  Chief  Justice  then  proceeded,  without  the  assist- 
ance of  the  jury,  to  try  the  issue  as  to  the  validity  of  the  release. 

At  the  conclusion  of  the  evidence  upon  this  issue,  judgment 
was  given  as  follows : — 

Falconbridge,  C.J. : — As  to  the  facts,  I find,  upon  the  evi- 
dence, that  the  plaintiff  fails  in  proving  his  reply;  the  release 
was  not  procured  under  pressure;  it  was  fully  explained 
to  him  and  executed  by  him  voluntarily,  without  any  duress  or 
pressure,  with  the  natural  persuasion  which  his  landlord  and  his 
wife  may  have  brought  to  bear  upon  him,  but  which  has  nothing 
whatever  to  do  with  coercion  or  duress  or  pressure. 

The  learned  Chief  Justice  then  asked  for  argument  upon  the 
question  whether  the  release  was  void  as  being  against  public 
policy;  but,  upon  the  suggestion  of  counsel  for  the  defendant, 
that  the  issue  as  to  whether  there  had  been  a termination  of  the 
criminal  proceedings  favourable  to  the  plaintiff,  should  also  be 
tried  without  a jury,  the  learned  Judge  heard  evidence  on  that 
issue. 

Edwin  A.  Woodhouse,  the  magistrate  before  whom  the  plain- 
tiff was  brought,  identified  the  information  and  his  endorsement 
upon  it,  which  says:  “The  prosecutor  says  he  has  no  evidence  to 
offer,  and  the  charge  is  dismissed.”  The  magistrate  said  that 
when  the  case  was  called,  the  accused  (the  plaintiff)  pleaded 
“not  guilty,”  and  asked  for  an  adjournment;  that  an  adjourn- 
ment was  made  till  a later  hour  on  the  same  day ; that  after  the 
adjournment  the  counsel  for  the  prosecutor  (the  defendant)  said 
that  he  had  no  evidence  to  offer;  and  that  the  witness  (the  mag- 
istrate) then  dismissed  the  charge,  making  the  endorsement 
started. 

The  learned  Chief  Justice  then  heard  argument,  and  gave 
judgment  as  follows: — 

Falconbridge,  C.J. : — The  case  seems  to  be,  in  this  new 
aspect,  completely  covered  by  the  authority  of  Baxter  v.  Gordon 
Ironsides  & Fares  Co.  (1907),  13  O.L.R.  598,  which  is  the  most 
recent  case  on  the  subject,  and  which  reviews  the  other  cases  on 
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malicious  prosecution  cited  by  Mr.  McClemont.  I do  not  think 
it  would  be  possible  for  a plaintiff  to  fulfil  all  the  requisites  for 
success  in  an  action  for  malicious  prosecution  by  merely  tacking 
on  an  ancillary  or  subsidiary  or  alternative  claim  alleging  abuse 
of  the  process  of  the  Court.  I think  that  the  defendant  has  clearly 
brought  himself  within  the  case  cited ; and,  as  regards  any  abuse 
of  the  process  of  the  Court,  I have  already  found  that  there  is  no 
duress,  no  coercion,  and  that  the  plaintiff  thoroughly  understood 
the  nature  of  the  document  that  he  was  signing,  and  that  solemn 
agreements  of  that  sort  are  not  to  be  got  rid  of  so  easily.  At  the 
same  time,  if  it  had  not  been  for  the  authority  of  the  Baxter 
case,  I might  have  felt  bound  to  let  the  whole  case  go  to  the  jury. 

I think  the  action  must  be  dismissed  with  costs. 
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The  plaintiff  appealed  to  the  Appellate  Division  of  the 
Supreme  Court  of  Ontario. 

The  notice  of  appeal  was  as  follows:— 

1.  The  judgment  is  against  the  evidence,  the  weight  of  it,  and 
the  law. 

2.  The  defendant  sold  the  plaintiff  cattle  at  a public  auction 
sale,  and  took  in  settlement  therefor  a seven  months’  note.  Be- 
fore maturity  of  the  note,  he  issued  a warrant  charging  the 
plaintiff  with  the  criminal  offence  of  having  procured  the  said 
cattle  by  false  and  fraudulent  representations,  and  arrested  and 
imprisoned  him  until  he  procured  new  notes  from  the  plaintiff 
endorsed  by  the  plaintiff ’s  landlord.  He  then  caused  his  release 
from  imprisonment,  had  no  evidence  to  offer ; and  the  case,  when 
called  in  open  court,  was  dismissed  with  costs  by  the  trial 
magistrate,  and  a record  to  that  effect  made,  which  was  put  in 
at  trial.  A written  release  from  an  action  for  malicious  prosecu- 
tion was  procured  by  the  defendant  from  the  plaintiff  before  he 
was  liberated  from  prison. 

3.  The  plaintiff  contended  at  the  trial  and  alleged  in  his 
pleadings  that  the  real  motive  of  the  defendant’s  criminal  charge 
and  imprisonment  was  to  procure  the  said  endorsement  to  the 
said  notes,  and  was,  therefore,  an  illegal  abuse  of  the  process 
of  the  'Court. 

4.  The  defendant’s  examination  for  discovery,  which  the  plain- 
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tiff  craves  leave  to  refer  to  in  this  appeal,  it  is  submitted,  sup- 
ports that  contention. 

5.  The  learned  trial  Judge  tried  as  matters  of  law,  without 
the  jury,  the  questions  (1)  of  the  release  and  (2)  as  to  whether 
the  compromise  entered  into  by  the  plaintiff,  while  under  im- 
prisonment, was  a termination  favourable  to  the  plaintiff,  per- 
mitting him  to  bring  an  action  for  malicious  prosecution,  and 
held,  as  a finding  of  fact,  that  the  release  was  not  procured  by 
duress,  but  in  law  was  not  binding  on  the  plaintiff ; but  that  the 
compromise  did  not  shew  a termination  favourable  to  the  plain- 
tiff, giving  him  a cause  of  action  for  malicious  prosecution,  and 
withdrew  the  case  from  the  jury  and  dismissed  the  whole  action. 

6.  The  plaintiff  submits  that  on  the  second  question  of  law, 
and  the  finding  of  fact  on  the  former,  the  learned  trial  Judge  was 
wrong,  and  the  judgment  should  be  reversed. 

7.  The  plaintiff  further  submits  that  the  second  question  was 
not  one  entirely  of  law,  but  formed  part  of  the  whole  case  for 
malicious  prosecution,  and  should  have  been  tried  by  the  jury. 

8.  The  learned  trial  Judge  held  that  the  portion  of  the  plain- 
tiff ’s  pleadings  relating  to  the  wrongful  abuse  of  the  process  of 
the  Court  was  a mere  subterfuge  to  avoid  the  legal  consequences 
of  the  compromise,  which,  in  his  judgment,  destroyed  the  plain- 
tiff’s cause  of  action  under  the  malicious  prosecution  part  of  the 
action. 

9.  The  plaintiff  submits  that,  in  this  respect,  the  judgment 
is  wrong,  and  that  the  plaintiff  had  a separate  cause  of  action 
for  a wrongful  abuse  of  the  process  of  the  Court,  maintainable  in 
law  and  in  fact;  and  the  admission  made  by  the  defendant  in 
his  examination  for  discovery,  and  evidence  which  the  plaintiff 
was  prepared  to  offer,  would  sufficiently  establish  such  an  action 
if  submitted  to  a jury. 

10.  The  plaintiff  submits  that,  having  originally  pleaded  a 
wrongful  abuse  of  the  process  of  the  Court,  been  granted  at  the 
commencement  of  the  trial  leave  to  amend  his  pleading  by  mak- 
ing a claim  for  damages  for  such,  and  being  in  possession  of  evi- 
dence of  admissions  of  the  defendant  himself  and  other  evidence 
sucient  for  a jury  to  pass  upon  and  draw  such  an  inference,  it 
formed  a separate  and  distinct  cause  of  action  in  law  from  that 
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of  malicious  prosecution,  and  should  have  been  submitted  for 
trial  to  the  jury,  as  the  plaintiff’s  counsel  urged  at  the  trial.  The 
plaintiff  submits  that  he  is  entitled  to  have  that  cause  of  action 
tried,  irrespective  of  the  malicious  prosecution;  and,  for  this 
purpose,  a new  trial  should  he  ordered. 

11.  The  plaintiff  submits  that  an  action  for  wrongful  abuse 
of  the  process  of  the  Court  is  not  confined  in  law  to  an  abuse 
of  the  civil  process  of  the  Court,  but  extends  as  well  to  an  abuse 
of  the  criminal  process  of  the  Court,  and  as  such  is  maintainable 
as  a civil  action  in  the  Court,  and  need  not  necessarily  be  one  for 
malicious  prosecution. 

12.  The  plaintiff  further  submits  that,  even  if  a compromise 
is  entered  into,  in  the  circumstances  shewn,  which  destroys  his 
action  for  malicious  prosecution,  it  does  not  prevent  him  from 
pursuing  a separate  cause  of  action  for  an  abuse  of  the  criminal 
process  of  the  Court,  if  the  evidence  justifies  a finding  of  fact  by 
the  jury  that  the  real  motive  of  the  prosecution  was  to  secure 
the  payment  of  a civil  debt  owing,  before  its  maturity,  which  the 
plaintiff  alleges  in  this  case. 

13.  The  elements  in  law  necessary  to  establish  a civil  cause 
for  malicious  prosecution  are  not  the  same  as  those  required  to 
establish  a civil  cause  for  wrongful  abuse  of  the  process  of  the 
Court.  In  the  former  a termination  of  the  criminal  proceedings 
favourable  to  the  plaintiff  and  malice  must  be  proven  in  evi- 
dence, and  in  the  latter  neither  is  necessary.  The  two  causes 
are  separate  and  distinct,  and  are  not  dependent  upon  one 
another. 

14.  The  plaintiff  further  submits  that  if,  on  the  whole  of  the 
evidence  submitted  to  the  jury,  their  inference  is,  that  the  real 
motive  of  the  defendant’s  prosecution  and  imprisonment  was 
to  secure  the  payment  of  the  note  in  question  before  its  maturity, 
and  not  merely  to  prosecute  for  an  alleged  criminal  offence  com- 
mitted by  him,  it  matters  not  whether  he  accomplished  his 
purpose  by  civil  or  criminal  procedure,  and  that  under  either 
it  is  an  abuse  for  which  an  action  is  maintainable. 

15.  The  plaintiff  submits  that,  if  the  motive  is  the  same,  and 
the  purpose  is  accomplished  under  a writ  of  capias  in  the  civil 
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Court,  an  action  for  either  is  or  ought  to  be  equally  maintainable 
in  law. 

16.  While,  in  a malicious  prosecution  action,  a wrongful 
motive  to  secure  payment  of  a civil  debt  may  be  an  element  shew- 
ing “no  reasonable  and  probable  cause  and  malice,”  yet  in  an 
action  for  wrongful  abuse  of  the  process  of  the  Court  it  is  the 
whole  gist  or  foundation  of  the  action ; and,  because  the  wrongful 
motive  may  be  an  element  of  and  present  in  both  actions,  it  does 
not  preclude  the  latter  action.  Or,  in  other  words,  there  may  be 
two  actionable  wrongs  committed  by  the  one  illegal  act. 

17.  The  plaintiff  submits  that  the  written  release,  relied  upon 
at  the  trial,  is  illegal  and  void  in  law,  and  that  the  compromise 
relied  upon  by  the  learned  trial  Judge  was  not  such  as  to  deprive 
him  even  of  his  action  for  malicious  prosecution,  and  that  the 
records  of  the  Court  shew  a termination  of  the  civil  action 
favourable  to  the  plaintiff,  which  should  have  been  accepted 
rather  than  the  compromise. 

March  27.  The  appeal  was  heard  by  Meredith,  C.J.O., 
Magee  and  Hodgins,  JJ.A.,  and  Sutherland,  J. 

W.  M.  McClemont,  for  the  plaintiff,  argued  that  the  records  of 
the  Court  shewed  a termination  of  the  prosecution  in  favour  of 
his  client,  and  on  the  principle  laid  down  by  Boyd,  C.,  in 
Beemer  v.  Beemer  (1904),  9 O.L.R.  69,  he  had  a right  to  go  to 
the  jury,  which  had  been  refused  him.  The  Beemer  case  is  said 
to  be  in  conflict  with  Baxter  v.  Gordon  Ironsides  & Fares  Co.,  13 
O.L.R.  598,  but  it  is  submitted  that  the  learned  Chancellor's 
view  is  the  better  one  and  should  be  followed  here.  The  plain- 
tiff’s action  is  also  founded  on  abuse  by  the  defendant  of  the 
process  of  the  Court,  on  which  point  reference  is  made  to  Quartz 
Hill  Gold  Mining  Co.  v.  Eyre  (1883),  11  Q.B.D.  674;  Grainger 
v.  Hill  (1838),  4 Bing.  N.C.  212. 

S.  F.  Washington,  K.C.,  was  called  upon  to  argue  only  as  to 
the  effect  of  the  Baxter  case  {supra).  He  referred  to  Abrath  v. 
North  Eastern  B.W.  Co.  (1883),  11  Q.B.D.  440.  The  plaintiff 
had  committed  a breach  of  faith  in  repudiating  the  release  ex- 
ecuted by  him.  The  onus  is  on  the  plaintiff  to  shew  a favourable 
termination  of  the  prosecution,  and  you  can  go  behind  the  primd 
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facie  acquittal  which  appears  upon  the  record.  He  relied  upon 
the  Baxter  case. 

McClemont,  in  reply,  argued  that  the  equity  of  the  case  was 
with  the  plaintiff— as  to  the  law,  it  was  a case  of  one  technicality 
against  another.  He  referred  to  Fancourt  v.  Heaven  (1909),  18 
O.L.R.  492. 

At  the  close  of  the  argument,  the  judgment  of  the  Court  was 
delivered  by  Meredith,  C.  J.O. : — The  authority  of  Baxter  v. 
Gordon  Ironsides  & Fares  Co.,  13  O.L.R.  598,  has  not  been  suc- 
cessfully attacked,  and  the  principle  upon  which  it  proceeded  is, 
in  our  opinion,  sound. 

The  principle  of  the  decision  is,  that  in  an  action  for  malicious 
prosecution,  although  the  prosecution  may  have  in  fact  been  ter- 
minated primd  facie  in  favour  of  the  plaintiff,  it  is  competent 
to  shew  that  ik  did  not  in  fact  terminate  in  his  favour,  and  that 
the  termination  of  it  was  the  result  of  a compromise  or  agree- 
ment to  withdraw  the  prosecution. 

The  facts  in  that  case  were  somewhat  different  from  the  facts 
in  the  present  case,  because  all  that  was  noted  in  that  case  by  the 
magistrate  was,  that  the  matter  was  dropped — -“settled  out  of 
Court.”  In  this  case  the  magistrate  made  a note  that  “the 
prosecutor  says  he  has  no  evidence  to  offer,  and  the  charge  is 
dismissed.” 

It  cannot  be,  I think,  that  the  mere  production  of  the  record 
of  the  dismissal  of  the  complaint  is  all  that  the  plaintiff  is  bound 
to  shew.  No  doubt,  that  would  be  sufficient  primd  facie , but  it 
cannot  be  that  it  is  not  open  to  shew  that  the  proceedings  did 
not  in  fact  terminate  in  favour  of  the  plaintiff,  but  that  their 
termination  was  the  result  of  a compromise.  If  it  were  not  so, 
if  the  record  were  conclusive,  it  would  practically  mean  that 
where  a man  was  properly  prosecuted  for  an  offence  which  he  had 
committed,  and,  in  mercy  to  him,  the  prosecutor  had  made  up 
his  mind  not  to  prosecute,  and  had  not,  therefore,  appeared  to 
prosecute,  with  the  result  that  the  information  or  complaint  was 
dismissed,  the  man  whom  he  had  befriended  in  that  way  could 
turn  around  and  say  that  the  prosecution  had  terminated  favour- 
ably to  him,  and  that  he  was  entitled  to  maintain  an  action  for 
malicious  prosecution. 
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It  seems  to  me  that  this  decision  is  right,  and  that  yon  may  go 
behind  the  record  of  the  magistrate  for  the  purpose  of  shewing 
that,  while  it  may  appear  that  the  prosecution  terminated  in 
favour  of  the  plaintiff,  it  was  really  not  so. 

It  is  hard  enough,  from  the  moral  standpoint,  that  the  agree- 
ment which  was  entered  into  between  the  parties  in  this  case,  the 
benefit  of  which  the  appellant  got,  has  been  held  by  the  Court  to 
be  one  not  binding  on  him.  The  agreement  recites  that  Cock- 
burn,  the  appellant,  purchased  from  the  respondent  certain 
cattle  for  $562.30,  which  the  latter  claimed  were  obtained  under 
false  pretences,  which  the  appellant  denied ; that  he  was  placed 
under  arrest;  and  that  “whereas  security  has  been  given  by  the 
said  Cockburn  for  his  indebtedness  to  the  said  Kettle,  and  the 
said  Kettle  has  agreed  to  drop  his  prosecution  of  the  said  action 
instituted  by  him ; now,  therefore,  in  consideration  of  the  pre- 
mises and  of  the  sum  of  one  dollar  now  paid  by  the  said  Kettle  to 
the  said  Cockburn  (the  receipt  whereof  is  hereby  acknowledged), 
the  said  Cockburn,  for  himself,  his  heirs  and  assigns,  hereby 
agrees  to  release  and  waive  all  his  claims  for  damages  which 
he  may  or  may  not  have  against  the  said  Kettle  by  reason  of  the 
institution  by  the  said  Kettle  of  the  said  proceedings  'and  the 
arrest  of  the  said  Cockburn  or  anything  in  connection  therewith 
or  in  any  wise  howsoever.” 

Now  it  is  manifest  from  this  document  that  the  reason  for 
the  respondent  going  to  the  magistrate  and  abandoning  the  pro- 
secution was  to  implement  the  promise  which  he  had  made,  and 
it  could  not  in  any  way  be  treated  as  an  acknowledgment  that 
he  had  no  case  against  the  appellant ; and  it  would  appear  to  me 
as  a great  hardship  if,  where  a prosecution  was  abandoned  under 
circumstances  such  as  these,  the  man  in  whose  favour  it  was  aban- 
doned, and  who  had  taken  the  benefit  of  what  was  done,  were 
entitled  to  maintain  an  action  for  malicious  prosecution. 

I do  not  think  that  the  prosecution  terminated  favourably  to 
the  appellant,  and  upon  that  ground  his  action  fails. 

Upon  the  other  ground,  on  which  Mr.  Washington  was  not 
called  upon,  no  case  has  been  cited  by  Mr.  MeClemont  in  which, 
an  action  having  been  brought  for,  as  he  put  it,  abusing  the  pro- 
cess of  the  Court  by  obtaining  a warrant  where  a summons 
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would  have  been  the  proper  proceeding,  or  where  perhaps  no 
proceeding  ought  to  have  been  taken,  it  was  held  that  that  was  a 
sufficient  ground  to  support  an  action.  That  is  one  of  the  ele- 
ments in  an  action  for  malicious  prosecution,  and  the  same  prin- 
ciple which  requires  that  there  shall  he — and  it  is  required  in  the 
interests  of  the  public — a termination  of  the  prosecution,  is  ap- 
plicable. Otherwise,  in  every  case  the  wholesome  principle  that 
a man  must  prove  his  innocence  would  be  entirely  got  rid  of,  if 
he  could  split  up  the  various  proceedings  which  had  taken  place 
in  the  course  of  a prosecution,  and  bring  his  action  without  being 
required  to  shew,  primd  facie  at  all  events,  that  the  prosecution 
had  terminated  in  his  favour. 

This  'Court  ought  not,  in  my  opinion,  to  lay  down  any  such 
rule. 

Appeal  dismissed  with  costs. 


[IN  CHAMBERS.] 
Re  Maher. 


Infants — Custody — Committal  by  Father  to  Children’s  Aid  Society — Rights 
of  Mother  after  Death  of  Father — Welfare  of  Infants — Difference  in 
Religion — Neglected  Children’s  Act,  8 Edw.  VII.  ch.  59,  secs.  (2,  10-14 
— Commissioner  for  Trial  of  Juvenile  Offenders — Order  for  Delivery  of 
Children  to  Society — Powers  of  Judge  of  High  Court — Habeas  Corpus 
—Application  of  Mother — Custody  of  Illegitimate  Child — Costs. 

The  power  of  the  Court  of  Chancery,  now  vested  in  the  Supreme  Court  of 
Ontario,  to  deal  with  the  custody  of  infants,  can  he  taken  from  that 
Court  only  by  an  enactment  couched  in  the  clearest  and  most  positive 
terms.  The  Ontario  statute  8 Edw.  VII.  ch.  59,  respecting  neglected 
children,  falls  far  short  of  this,  and,  in  fact,  recognises  the  jurisdiction 
of  a Judge  of  the  Supreme  Court  to  deal  with  the  custody  of  an  infant, 
notwithstanding  that  an  order  as  to  custody  has  already  been  made,  un- 
der the  statute,  by  a Commissioner  for  the  trial  of  juvenile  offenders. 

Sections  i2,  10,  11,  12,  13,  and  14  of  the  statute  considered. 

The  putative  father  of  an  illegitimate  child  has  no  rights  in  respect  of  the 
custody. 

Re  C.,  an  Infant  (1911),  25  O.L.R.  218,  followed. 

Where  the  interests  of  the  children  demand  that  there  should  be  a united 
home,  and  where  the  children  are  too  young  to  have  any  real  religious 
preference,  the  Court  has  power  to  hand  the  children  over  to  the  custody 
of  the  mother,  without  imposing  any  condition  as  to  the  faith  in  which 
they  shall  be  brought  up. 

Section  14  of  the  statute  applies  only  to  the  parent  who  executes  the  in- 
strument therein  mentioned,  and  does  not  give  the  father  the  right  to 
hand  over  a child  to  a children’s  aid  society,  to  the  prejudice  of  the 
mother. 
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The  father  of  two  girls,  who  were  at  the  time  of  the  application  ten  and 
eleven  years  old  respectively,  the  elder  being  illegitimate,  by  an  instru- 
ment in  writing  intrusted  them  to  the  care  of  a Roman  Catholic  child- 
ren’s aid  society,  apparently  wishing  them  to  be  brought  up  in  that  faith, 
which  he  himself  professed.  The  mother,  at  that  time,  was  misconduct- 
ing herself;  and,  after  the  father’s  death,  an  order  was  made  by  a 
Commissioner  for  the  trial  of  juvenile  offenders,  under  the  statute,  find- 
ing that  the  children  were  dependent  and  neglected  children,  and  direct- 
ing the  delivery  of  them  to  the  society.  The  mother  afterwards  re- 
formed; and  a Judge,  being  satisfied  that  the  'Welfare  of  the  children 
would  be  best  served  by  placing  them  in  her  custody,  made  an  order  ac- 
cordingly, upon  her  application,  on  the  return  of  a writ  of  habeas  corpus 
directed  to  the  society,  without  imposing  any  condition  as  to  the  faith 
in  which  the  children  should  be  brought  up,  although  the  mother  was  a 
Protestant. 

The  society  was  ordered  to  pay  the  mother’s  costs,  fixed  at  a small  sum. 

Motion  by  Mary  Helen  Metcalf,  mother  of  the  infants  Ilene 
(sic)  May  Maher  and  Frances  Maud  Maher,  on  the  return  of  a 
writ  of  habeas  corpus  directed  to  the  St.  Vincent  de  Paul  Child- 
ren’s Aid  (Society,  for  an  order  for  delivery  of  the  infants  to 
the  applicant. 

March  12.  Evidence  was  taken  and  the  ihotion  heard  before 
Middleton,  J.,  in  Chambers. 

A.  E.  Hassard,  for  the  applicant. 

T.  L.  Monahan,  for  the  St.  Vincent  de  Paul  Children’s  Aid 
Society. 

March  31.  Middleton,  J. : — A writ  of  habeas  corpus  was 
granted  at  the  instance  of  the  mother,  and  on  the  return  of 
the  writ  it  was  agreed  that  the  truth  and  sufficiency  of  the  re- 
turn should  be  determined  upon  viva  voce  evidence.  The  evi- 
dence was  taken  before  me  on  the  12th  March  instant. 

The  elder  infant  was  born  on  the  25th  August,  1902;  the 
younger  infant  on  the  13th  November,  1903.  "The  father  and 
mother  were  not  married  until  the  8th  April,  1903 ; so  that  the 
elder  child  was  not  born  in  wedlock.  Edward  Maher,  the  father, 
was  ‘ a Roman  Catholic ; the  mother  was  an  Anglican.  This 
diversity  of  faith  proved  disastrous,  although  the  evidence  dis- 
closes little  to  indicate  that  religion  occupied  any  prominent 
place  in  the  life  of  either  party.  The  father  died  on  the  26th 
August,  1907.  The  mother  married  her  present  husband,  Walter 
J.  Metcalf,  on  the  3rd  December,  1907. 

The  mother  states  that  it  was  understood  that  any  boys 
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should  be  baptised  and  brought  up  as  Roman  Catholics,  and  that 
girls  were  to  be  brought  up  as  Protestants, 

In  addition  to  the  two  infants  named,  a boy,  now  dead,  was 
born,  and  he  was  baptised  in  the  Roman  Catholic  Church.  The 
two  girls  were  also  baptised  in  the  Roman  Catholic  Church : Ilene, 
under  the  name  of  Mary  Teresa,  on  the  17th  May,  1906,  at  St. 
Peter’s  Church,  by  Father  Minnehan;  and  Frances,  under  the 
name  of  Catherine  Frances,  on  the  14th  February,  1906,  at  St. 
Helen’s,  by  Father  McGrand.  The  mother  states  that  these 
baptisms  were  without  her  knowledge.  Miss  Josephine  Maher, 
who  took  the  children  to  be  baptised,  states  that  it  was  with  the 
mother’s  knowledge  and  approval. 

I do  not  regard  this  as  of  importance ; but  I am  inclined  to 
think  that  Miss  Maher  has  confused  the  occasion  with  the  baptism 
of  the  boy;  as  she  seems  to  have  thought  that  the  mother  pre- 
pared the  children  to  be  taken  to  the  church,  speaking  as  of  one 
occasion  instead  of  the  (two  that  are  indicated  by  the  baptismal 
certificates. 

Maher  died  of  consumption,  after  having  been  ill  for  some 
time.  During  his  illness  he  and  his  wife  and  children  lived  with 
his  sisters,  who  are  devout  and  zealous  Roman  Catholics.  At  this 
time  the  mother  was  not  behaving  well ; and  there  was  no  doubt, 
then,  ample  reason  for  doubting  her  fitness  to  be  the  custodian  of 
the  children.  Maher,  on  the  31st  July,  1907,  executed  a docu- 
ment, prepared  on  a form  in  common  use  by  children’s  aid 
societies,  by  which  he  recited  that  he  was  the  father  of  these  two 
girls,  and  the  infant  son,  then  alive,  and  that  he  was  unable  to 
maintain  and  care  for  the  children,  as  he  was  without  means, 
and  unable,  through  illness,  to  earn  a living  for  himself,  or  the 
infant  children,  and  that  he  was  desirous  of  intrusting  the  in- 
fants to  the  St.  Vincent  de  Paul  Children’s  Aid  Society;  and  he, 
therefore,  committed  the  said  children  to  the  care  of  the  society, 
and  appointed  it  to  be  the  lawful  guardian  of  the  infants,  until 
they  attained  the  age  of  twenty-one  years ; releasing  to  the  said 
society  all  claims  of  any  kind,  nature,  or  description  upon  the 
said  children. 

It  was  said  that,  contemporaneously,  Maher  executed  a will 
appointing  the  society  testamentary  guardian  of  the  children; 
but  this  will  was  not  proved  before  me. 
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The  mother  kept  the  children,  notwithstanding  these  docu- 
ments and  notwithstanding  the  knowledge  of  the  society  of  what 
had  been  done.  They  were  for  a short  time  placed  in  the  custody 
of  a home  in  Gerrard  street;  but,  after  the  second  marriage, 
they  lived  with  the  mother  and  stepfather,  together  with  a child, 
issue  of  an  earlier  marriage  of  the  stepfather. 

In  1908,  the  mother  was  convicted  of  forgery,  and  was  im- 
prisoned for  thirty  days.  The  family  was  then  reduced  to  great 
poverty.  The  second  husband  was  drinking,  and  the  situation 
went  from  bad  to  worse,  till  proceedings  were  taken  in  the  Police 
Court  wTith  reference  to  the  custody  of  the  children.  These  pro- 
ceedings dragged  on  for  a considerable  time,  the  children  being 
meanwhile  left  with  the  mother  and  stepfather.  Upon  the  estab- 
lishment of  the  Juvenile  Court  in  Toronto,  the  proceedings  were 
transferred  to  that  Court,  and  were  finally  dealt  with  there,  on 
the  29th  January,  1912. 

In  the  meantime — on  the  13th  October,  1911 — the  mother  had 
been  arrested  for  larceny,  convicted,  and  sentenced  to  sixty  days  ’ 
imprisonment;  being  released  on  the  3rd  December,  1912. 
Another  child  had  been  born,  the  issue  of  the  second  marriage. 
This  child  is  now  some  two  years  of  age.  It  was  taken  care  of 
by  the  Protestant  Children’s  Aid  Society,  and  has  now  been  re- 
stored to  its  mother’s  custody. 

Upon  the  proceedings  before  Commissioner  Starr,  the  record 
shews  that,  with  the  consent  of  the  parties — i.e.,  the  mother  and 
the  representative  of  the  society— it  was  agreed  that  the  children 
should  remain  in  the  custody  of  the  society  as  wards,  on  con- 
dition that  the  mother  pay  $2  per  week,  “and  if  she  makes  good, 
children  as  wards  of  said  society  to  be  returned  to  her  care.  ’ ’ 

The  $2  has  not  been  paid,  but  the  society  does  not  now  make 
any  point  of  this.  The  reason  for  payment  being  asked  was,  that 
the  society  makes  arrangements  for  the  adoption  of  children  in- 
trusted to  them.  Mrs.  Metcalf  desired  the  children  to  be  retained 
by  the  society,  and  that  they  should  not  be  put  out. 

On  the  same  date,  the  29th  January,  the  Commissioner,  in 
pursuance  of  the  statute,  made  an  order,  in  the  case  of  each  of 
the  infants,  finding  it  to  be  a dependent  and  neglected  child  and 
in  danger  of  loss  of  health  and  morality  on  account  - of  the  im- 
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moral  conduct  and  neglect  of  the  mother,  and  directing  the  de- 
livery of  the  child  to  the  care  of  the  society,  to  he  kept  at  its 
home  in  Toronto  until  placed  in  an  approved  foster  home.  The 
children  have  not  yet  been  placed  in  any  foster  home,  and  are 
still  with  the  society. 

The  mother  and  stepfather  have  both  “turned  over  a new 
leaf;”  and  the  evidence  before  me  entirely  satisfies  me  that, 
under  the  circumstances  as  they  now  exist,  the  children  can 
safely  and  properly  be  delivered  to  their  custody  and  control. 
The  child  already  mentioned  as  born  of  the  second  marriage  has 
been  restored  by  the  Protestant  Children’s  Aid  Society  to  the 
custody  of  its  parents,  and  another  child,  now  five  months  old, 
has  been  born.  The  parents  are  not  well  off,  but  the  stepfather 
has  steady  employment,  and  is  well  able  to  maintain  a modest 
home.  The  officers  of  the  Children’s  Aid  Society  have  repeatedly 
visited  this  home,  and  they  confirm  the  statements  of  other'  ob- 
servers that  it  is  a comfortable,  clean,  and  well-kept  place ; so 
that,  apart  from  legal  difficulties,  there  is  no  reason  why  the 
order  sought  by  the  mother  should  not  be  made. 

First,  it  is  said  that  the  decision  of  the  Commissioner  is 
final;  and  that,  he  having  made  an  order  for  delivery  to  the 
Children’s  Aid  Society,  it  is  not  open  to  the  High  Court  to 
review  it. 

The  statute  8 Edw.  VII.  ch.  59  deals  with  “neglected  child- 
ren.” A “neglected  child”  is  defined  in  sub-sec.  (i)  of  sec.  2, 
and  includes  a child  “who  by  reason  of  the  neglect,  drunken- 
ness or  other  vice  of  its  parents  is  growing  up  without  salutary 
parental  control  and  education,  or  in  circumstances  exposing 
such  child  to  an  idle  and  dissolute  life.  ” In  that  statute  (see  sec. 
2(f))  a distinction  is  drawn  between  a “Judge”  defined  in  the 
statute  as  including,  inter  alia , a “Commissioner  for  the  trial  of 
juvenile  offenders,”  and  a Judge  of  the  High  Court.  After  the 
interpretation  sections,  provision  is  made  for  the  appointment 
of  a superintendent  of  ‘ ‘ neglected  and  dependent  children,  ’ ’ the 
establishment  of  children ’s  shelters  and  homes  which  may  be 
supervised  by  a children ’s  aid  society — defined  (sec  2(b))  as  a 
society  established  for  the  protection  of  children  from  cruelty 
and  for  the  care  and  control  of  neglected  children,  approved  by 
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the  Lieutenant-Governor  in  Council — and  provision  is  then  made 
for  the  maintenance  of  such  homes. 

By  sec.  10,  a neglected  child  may  be  brought  before  the  Judge, 
who  is  to  investigate  the  case,  after  notice  to  the  parents;  and, 
if  the  Judge  finds  the  child  to  be  a neglected  child,  he  may  order 
the  child  to  be  delivered  to  the  children’s  aid  society,  and  the 
society  may  send  the  child  to  the  society’s  temporary  home,  to 
be  kept  until  placed  in  a foster  home ; or,  if  the  Judge  finds  the 
child  to  be  immoral  and  depraved,  he  may  commit  it  to  an  in- 
dustrial school. 

By  sec.  11,  the  children’s  aid  society  is,  subject  to  the  pro- 
visions of  secs.  12  and  13,  the  guardian  of  the  child,  and  may 
place  the  child  in  a foster  home  during  minority  or  for  any 
shorter  period. 

By  sec.  12,  a child  thus  made  a ward  of  a children’s  aid 
society,  or  a child  deserted  by  its  parents  and  maintained  by  a 
children’s  aid  society,  is  to  be  under  the  control  of  the  society 
until  it  reaches  the  age  of  twenty-one  or  such  earlier  age  as  the 
society  thinks  proper  ; and  during  that  time  all  the  powers  and 
rights  of  the  parents  shall,  subject  to  the  Act,  vest  in  the  society. 
A child  whose  parent  has  been  convicted  on  a criminal  charge  or 
in  respect  of  an  offence  committed  against  the  child  shall  be 
deemed  to  be  deserted  by  that  parent  (sub-sec.  5). 

By  sub-sec.  3,  a Judge  of  the  High  'Court  or  a County  Court 
Judge,  if  satisfied,  on  complaint  by  a parent,  that  the  child  has 
not  been  maintained  by  the  society,  or  was  not  deserted  by  the 
parent,  and  that  it  is  for  the  benefit  of  the  child,  may  restore  it' 
to  its  parent. 

By  sec;  13:  “ Where  a parent  applies  to  the  High  Court  for 
an  order  for  the  production  of  a child  committed  under  this  Act, 
and  the  Court  is  of  opinion  that  the  parent  has  abandoned  or 
deserted  the  child,  or  that  he  has  otherwise  so  conducted  himself 
that  the  Court  should  refuse  to  enforce  his  right  to  the  custody 
of  the  child,  the  Court  may,  in  its  discretion,  decline  to  make  the 
order.”  This  is  followed  by  provisions  authorising  the  making  of 
an  order  for  the  reimbursement  of  moneys  properly  incurred  in 
bringing  up  the  child,  and  by  a provision  (sub-sec.  3)  that  where 
the  child  has  been  abandoned  or  deserted,  or  allowed  to  be 
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brought  up  at  the  expense  of  another  person  or  of  a children’s 
aid  society,  under  such  circumstances  as  to  satisfy  the  Court 
that  the  parent  was  unmindful  of  his  parental  duties,  the  Court 
shall  not  make  an  order  for  the  delivery  of  the  child  to  the 
parent  unless  satisfied  that,  having  regard  to  the  wel- 
fare of  the  child,  he  is  a fit  person  to  have  custody  of 
the  child.  This  is  supplemented  by  a provision  (sub-sec.  4) 
empowering  the  Court  to  direct  that  a child  shall  be  brought  up 
in  the  religion  which  the  parent  has  a legal  right  to  require, 
even  if  the  parent  is  not  given  custody;  and  by  a provision  (sub- 
sec.  5)  protecting  any  right  which  the  child  now  has  to  exercise 
its  own  choice. 

Section  14  provides  that  a parent  who,  by  instrument  in  writ- 
ing, has  surrendered  custody  of  a child  to  a children’s  aid  society 
or  home  subject  to  inspection,  shall  not,  contrary  to  the  terms  of 
the  instrument,  be  entitled  to  the  custody  of  or  any  control  or 
authority  over  the  child. 

These  are  the  provisions  of  the  statute  which  relate  to  the 
matter  before  me. 

Section  14  applies  only  to  the  parent  who  executes  the  instru- 
ment, and  does  not  give  to  the  father  the  right  to  hand  over  a 
child  to  a children’s  aid  society,  to  the  prejudice  of  the  mother; 
and  I,  therefore,  think  that  the  instrument  of  the  31st  July,  1907, 
may  be  ignored. 

Then  see.  13  recognises  the  right  of  the  High  Court  to  deal 
with  the  custody  of  an  infant  whose  case  has  been  dealt  with  by 
the  Commissioner.  Power  is  given  to  the  High  Court,  under 
certain  circumstances,  to  decline  to  make  the  order  sought.  This 
implies  the  right  of  the  Court  to  make  the  order  notwithstanding 
the  prior  adjudication  of  the  subordinate  tribunal.  The  power 
of  the  Court  of  Chancery,  now  vested  in  the  Supreme  Court,  to 
deal  with  the  custody  of  children,  can  be  taken  from  that  Court 
only  by  an  enactment  couched  in  the  clearest  and  most  positive 
terms.  The  statute  in  question  falls  far  short  of  this,  and,  as 
already  pointed  out,  it  tacitly  recognises  that  jurisdiction. 

With  reference  to  the  elder  of  the  two  infants,  it  is  further 
to  be  observed  that,  as  it  was  not  born  in  wedlock,  Maher  had 
no  right  whatever.  The  rights  of  the  mother  of  an  illegitimate 
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child  were  investigated  carefully  in  a case  reported  as  Re  C.,  an 
Infant  (1911),  25  O.L.R.  218;  and  I find  nothing  to  add  to  what 
I there  said. 

In  this  case  I interviewed  the  infants,  and  am  satisfied  that 
there  is  so  much  affection  between  them  that  they  ought  not  to  be 
separated ; and,  therefore,  finding  no  unfitness  in  the  mother  to 
have  their  control  at  the  present  time,  I think  that  I should 
award  her  the  custody  of  both. 

The  only  matter  which  occasions  me  trouble  is  the  question  of 
the  religion  of  the  younger  child.  The  mother  has  said,  and  this 
has  not  been  contradicted,  that  upon  marriage  it  was  understood 
between  her  husband  and  herself  that  any  boys  horn  of  the 
marriage  should  be  brought  up  as  Roman  Catholics;  any  girls 
should  be  brought  up  as  Protestants.  There  is  nothing  definite 
before  me  to  indicate  that  the  father  ever  receded  from  this 
position.  'No  doubt,  at  his  instance,  shortly  before  his  death,  the 
children  were  baptised  in  the  Roman  Catholic  Church;  and 
I might  well  infer  from  this  that  he  would  desire  them  to  be 
brought  up  as  Roman  Catholics;  but  it  must  not  be  forgotten 
that  at  that  time  the  mother  was  not  behaving  well,  and  the 
father  may  well  have  thought  that  she  had  really  abandoned  the 
children.  I think  that  where,  as  here,  the  interests  of  the  child 
demand  that  there  should  be  a united  home,  and  where  as  yet  the 
children  are  too  young  to  have  any  real  religious  preference, 
the  Court  has  power  to  hand  the  children  over  to  the  custody 
of  the  mother,  without  imposing  any  condition  as  to  the  faith 
in  which  they  shall  be  brought  up. 

I have  yet  to  deal  with  the  question  of  costs.  I appreciate 
the  motives  of  the  Children’s  Aid  Society.  Their  officers  have 
acted  with  great  care  and  prudence;  and  they  did  no  more 
than  their  duty  in  carefully  investigating  the  circumstances ; and 
I would  gladly  relieve  them  from  payment  of  costs  if  I did  not 
realise  that  in  so  doing  I should  necessarily  cast  a burden  upon 
the  parents  which,  at  the  present  time,  they  are  not  financially 
able  to  bear.  I,  therefore,  fix  the  costs,  which  I order  to  be  paid, 
at  $50.  This  will  not  cover  the  costs  of  the  application  unless  the 
applicant’s  solicitor  is  generous  to  his  client.  * 
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[CLUTE,  J.] 

Curry  v.  E.  M.  F.  Co.  of  Canada  Limited. 

Principal  and  Agent — Exclusive  Agency  for  Sale  of  Goods  in  Defined  Terri- 
tory—ales  Made  by  Principal  in  Territory  ivithout  Intervention  of 

Agent — Breach  of  Contract — Evidence — Nominal  Damages. 

The  plaintiffs  were  the  defendants’  agents  for  the  sale  of  automobiles  on 
commission  within  a certain  county;  the  plaintiffs  (by  the  agency  agree- 
ment) had  the  exclusive  right  to  sell  within  that  county.  The  defendants 
themselves  sold  cars  to  three  persons  in  the  county.  There  was  nothing 
in  the  contract  which  entitled  the  plaintiffs  to  a commission  on  sales  by 
the  defendants  within  the  county;  and  there  was  no  evidence  to  shew 
that  the  plaintiffs  would  have  earned  any  commission  on  sales  to  any 
of  the  three  persons,  if  the  sales  had  not  been  made  by  the  defendants, 
nor  was  there  evidence  that  the  plaintiffs  promoted  the  sales  made  by 
the  defendants: — • 

Held,  that  there  was  a breach  of  contract,  but  that  the  plaintiffs  were  en- 
titled to  nominal  damages  only. 

Roberts  v.  Minneapolis  Threshing  Machine  Co.  (1896),  '8  S.  Dak.  .579, 
approved  and  followed. 

This  action  was  brought  by  William  Gr.  Curry  and  Clyde  W. 
Curry,  a co-partnership  doing  business  under  the  name  of  Clyde 
Curry  & Co.,  against  the  E.  M.  F.  Company  of  Canada  Limited 
and  the  Studebaker  Corporation  of  Canada  Limited. 

The  statement  of  claim  was  as  follows : — 

1.  The  plaintiffs  are  a partnership  carrying  on  business  in 
the  city  of  Windsor  as  garage  owners  and  agents  for  the  sale 
of  automobiles,  parts  thereof,  and  accessories,  and  the  defendant 
companies  are  manufacturers  thereof  and  carry  on  business  in 
the  town  of  Walkerville. 

2.  On  the  14th  December,  1911,  the  plaintiffs,  who  had  been  its 
agents  theretofore,  entered  into  a written  contract  with  the  first- 
named  defendant  company,  by  which  they  were  to  be  continued 
as  sole  agents  within  the  county  of  Essex  for  the  sale  therein  of 
automobiles,  parts,  and  accessories  of  the  said  company. 

3.  Subject  to  the  making  of  the  said  contract,  the  second 
above-named  defendant  company  entered  into  some  working 
arrangement  with  its  co-defendant,  and  thereafter,  and  prior  to 
the  times  hereinafter  mentioned,  took  charge  of  its  factories  and 
business  and  dealt  with  the  plaintiffs  as  principals,  together  with 
its  co-defendant. 
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4.  Under  and  by  virtue  of  the  said  contract,  the  defendants 
were  obliged  to  deliver  to  the  plaintiffs  certain  automobiles  and 
equipment  therein  specified,  and  for  a time  discharged  their 
obligations  in  this  respect ; but,  in  the  latter  part  of  June  last 
year,  in  breach  of  the  said  contract,  refused  to  deliver  any  more, 
whereby  the  plaintiffs  lost  the  discount  or  commission  thereon 
under  the  contract. 

5.  The  defendants,  in  further  breach  of  the  said  contract, 
themselves  sold  a considerable  number  of  automobiles  and  equip- 
ment within  the  county  aforesaid,  the  number  and  value  thereof 
being  wholly  within  the  knowledge  of  the  defendants,  and 
thereby  deprived  the  plaintiffs  of  their  said  discount  or  com- 
mission thereon. 

6.  The  defendants,  in  further  breach  of  the  said  contract,  sold 
parts  and  accessories  of  automobiles  within  the  said  county,  the 
quality  and  value  whereof  is  also  wholly  within  the  knowledge  of 
the  defendants,  and  thereby  deprived  the  plaintiffs  of  their  said 
discount  or  commission  thereon. 

7.  The  plaintiffs,  on  their  part,  performed  the  said  contract; 
but,  by  reason  of  the  breaches  aforesaid,  and  in  the  loss  of  the  dis- 
count or  commission  aforesaid,  they  were  deprived  of  the  benefits 
of  time  and  money  expended  in  and  about  the  said  performance. 

The  plaintiffs,  therefore,  claim  from  the  defendants — 

1.  Damages  for  breach  of  the  contract  aforesaid. 

2.  Damages  for  failure  to  deliver  cars  to  them  as  demanded. 

3.  Damages  for  loss  of  profits  from  the  time  of  the  refusal  to 
deliver  until  the  said  contract  was  determined. 

4.  An  accounting  with  respect  to  the  automobiles,  equipment, 
parts,  and  accessories  sold  by  the  defendants,  as  claimed  under 
paragraphs  5 and  6 thereof, 

5.  Such  further  and  other  judgment  as  may  seem  meet  upon 
the  evidence  adduced. 

6.  Costs. 

The  statement  of  defence  of  the  defendant  the  iStudebaker 
Corporation  of  Canada  Limited  was  as  follows: — 

1.  Except  as  herein  expressly  admitted,  this  defendant  denies 
the  allegations  contained  in  the  plaintiffs’  statement  of  claim. 

2.  This  defendant  and  the  E.  M.  F.  Company  of  Canada 
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Limited  are  one  and  the  same -corporation,  the  name  of  the  latter 
having  been  changed  by  the  Lieutenant-Governor  to  that  of  this 
defendant  by  order  bearing  date  the  7th  May,  1912. 

3.  This  defendant,  under  the  name  of  “the  E.  M.  F.  Company 
of  Canada  Limited,  ’ ’ entered  into  a certain  agreement  in  writing 
with  the  plaintiffs,  bearing  date  the  14th  December,  1911,  to 
which  agreement  this  defendant  craves  leave  to  refer. 

4.  In  and  by  the  said  agreement,  the  plaintiffs  ordered  and 
agreed  to  pay  for  twenty  'automobiles  as  therein  specified. 
The  plaintiffs  further  agreed  to  deposit  with  the  defendants  the 
sum  of  $300,  and  to  maintain  such  deposit  throughout  the  period 
of  the  said  contract.  The  plaintiffs  further  agreed  to  maintain 
at  all  times  the  defendant’s  list-price  for  automobiles  and  parts, 
and  not  by  rebate,  allowances,  donations,  or  any  other  means,  to 
evade  the  spirit  of  the  said  agreement.  The  plaintiffs  further 
agreed  to  represent  and  advertise  such  automobiles,  make  all  rea- 
sonable efforts  to  promote  and  increase  the  sales  thereof,  to  keep 
in  stock  at  least  one  of  'each  model  made  by  the  defendant,  for 
the  sole  purpose  of  demonstrating  and  exhibiting  the  same  to 
prospective  purchasers,  and  to  maintain  the  same  in  good  order 
and  repair.  The  plaintiffs  further  agreed  to  respond  promptly 
to  all  inquiries  respecting  the  purchase  of  the  said  automobiles, 
keep  the  defendant  fully  informed  as  to  the  number  of  in- 
quiries for  and  sale  of  automobiles,  and  any  other  matters  affect- 
ing the  interests  of  the  defendant  in  connection  with  the  agree- 
ment. The  plaintiffs  further  agreed  to  appoint  a sub-dealer  or 
establish  a branch  for  the  sale  and  repair  of  E.M.F.  30  and 
Flanders  20  cars  in  every  city  or  town  within  his  territory  that 
might  at  any  time  be  designated  by  the  defendant,  in  order  that 
the  defendant  should  have  adequate  representation  therein. 

5.  The  plaintiffs  failed  to  observe  or  perform  each  and  every 
of  their  agreements  mentioned  or  referred  to  in  the  next  pre- 
ceding paragraph  hereof,  and  by  reason  thereof  the  defendant 
was  relieved  of  the  said  contract. 

6.  By  reason  of  the  failure  of  the  plaintiffs  to  observe  and 
perform  the  terms  of  the  contract,  the  said  contract  was  can- 
celled by  the  defendant,  and  written  notice  thereof  given  to  the 
plaintiffs  on  the  22nd  February,  1912. 
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7.  The  defendant  submits  that  this  action  should  be  dismissed 
with  costs. 

The  plaintiffs  ’ reply  was  as  follows : — 

1.  The  plaintiffs  join  issue  with  the  defendants  upon  the 
statement  of  defence  delivered  herein. 

2.  Referring  to  paragraph  4,  the  plaintiffs  say  that  they  are 
ready  and  willing  to  accept  and  pay  for  the  number  of  auto- 
mobiles agreed  to  be  purchased,  but  the  defendants  refuse  to 
deliver  the  same  as  demanded  by  the  plaintiffs. 

3.  The  plaintiffs  further  say,  in  answer  to  the  said  paragraph, 
that  the  said  deposit  of  $300  was  duly  made,  but  the  mainten- 
ance thereof  was  not  required  by  the  defendants  ; in  lieu  thereof 
payment  was  accepted  on  the  purchase  of  parts  and  other  mer- 
chandise at  the  end  of  each  month,  upon  statements  rendered. 

4.  The  plaintiffs  further  say,  in  answer  thereto,  that  they 
have  maintained  the  list-price  for  automobiles  and  parts,  and 
have  done  all  in  their  power  to  advertise  the  products  of  the 
company  and  promote  sales  thereof,  and  have  maintained  a car 
for  demonstration  purposes  on  exhibition  and  in  use,  and  always 
in  good  order  and  repair. 

5.  The  plaintiffs  further  say  that  the  defendants  at  no  time 
designated  any  city  or  town  within  the  territory  in  which  a sub- 
dealer was  to  be  appointed  and  a branch  established;  but,  in 
any  event,  the  plaintiffs  have  made  all  reasonable  efforts  to 
advance  the  interests  of  the  defendants  in  this  respect,  even 
without  the  said  designation. 

6.  The  plaintiffs  further  say  that  they  have  otherwise  per- 
formed and  observed  all  the  conditions  and  requirements  of  the 
contract  referred  to. 

The  action  came  on  for  trial  before  Latchford,  J.,  who,  by 
consent  of  the  parties,  referred  it  for  trial  to  McHugh,  Junior 
Judge  of  the  County  Court  of  the  County  of  Essex. 

The  Referee,  after  hearing  evidence  and  argument,  found  in 
favour  of  the  plaintiffs  for  the  recovery  of  $745.  The  Referee’s 
reasons  for  his  judgment  were  as  follows : — 

The  plaintiffs  seek  to  recover  certain  commissions  or  profits 
which  they  allege  became  payable  to  them  under  the  provisions 
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of  an  agreement  between  the  parties  entered  into  on  the  14th 
December,  1911,  for  the  sale  of  automobiles.  I held  at  the  hear- 
ing that  the  plaintiffs  were  entitled  to  recover  compensation  in 
respect  to  three  vehicles  which  they  offered  to  buy  and  pay  for, 
but  which  the  defendants  refused  to  deliver  to  them.  I also  held 
that  the  plaintiffs  were  not  entitled  to  recover  any  commission  or 
profits  in  respect  to  automobiles  sold  by  the  defendants  to  sub- 
dealers, for  the  reason  that  the  plaintiffs,  through  their  own  neg- 
lect and  default,  had  failed  to  appoint  sub^dealers  as  provided 
for  by  the  contract.  The  plaintiffs  seek  to  distinguish  the  posi- 
tion of  the  agent  Foster  from  that  of  the  other  sub-dealers  ap- 
pointed by  the  defendants,  on  the  ground  that  Foster  and  the 
defendants  were  brought  together  by  the  plaintiffs.  It  is  true 
that  negotiations  between  the  plaintiffs  and  Foster  relative  to  his 
appointment  as  a sub-dealer  were  opened,  prior  to  his  appoint- 
ment by  the  defendants,  but  these  negotiations  failed  by  reason 
of  the  plaintiffs’  refusal  to  allow  Foster  the  commission  or  com- 
pensation he  or  any  other  sub-dealer  would  be  entitled  to  under 
the  terms  of  the  contract.  On  the  plaintiffs  ’ neglect  or  refusal  to 
appoint  Foster,  the  defendants,  in  my  opinion,  were  at  liberty  to 
treat  with  him  without  reference  to  the  plaintiffs. 

The  vehicles  sold  bv  the  defendants  to  Foster  were  purchased 
by  him  for  the  sole  purpose  of  enabling  him  to  carry  out  his  con- 
tract with  the  defendants. 

The  contract  does  not,  in  express  words,  give  the  plaintiffs  the 
exclusive  right  to  sell  the  defendants’  automobiles  within  the 
county  of  Essex,  although,  in  my  opinion,  that  is  the  true  intent 
and  meaning  of  the  contract.  It  provides  that  it  shall  expire  by 
its  own  limitations  on  the  1st  August,  1912,  or  it  may  be  can- 
celled by  either  party,  upon  fifteen  days’  written  notice  being 
given  to  the  other  party,  by  registered  letter.  A formal  notice 
in  conformity  with  the  provision  of  the  contract  was  given  by 
the  defendants  to  the  plaintiffs  on  the  3rd  July,  1912.  Apart 
from  sales  made  by  the  defendants  to  sub-dealers,  they  also  sold 
eight  second-hand  cars  and  three  new  ones  (one  of  which  is  de- 
scribed as  of  special  construction),  during  the  year  1911,  and 
prior  to  the  cancellation  of  the  contract,  in  or  adjacent  to  the  city 
of  Windsor. 
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The  contract  expressly  provides  that  it  does  not  grant  sell- 
ing rights  for  vehicles  of  special  design  or  contsruetion  or  second- 
hand vehicles.  The  plaintiffs  failed  to  observe  some  of  the  obli- 
gations imposed  npon  them  by  the  contract.  They  did  not  order 
or  take  the  number  of  vehicles  they  agreed  to  take  and 
pay  for;  they  did  not  keep  on  deposit  with  the  defend- 
ants, as  agreed,  $300,  as  a guaranty  for  the  repair  accounts 
they  contracted  from  time  to  time ; and,  as  already  stated,  they 
did  not  appoint  a sub-dealer  in  any  of  the  localities  designated  by 
the  defendants.  The  defendants  notified  the  plaintiffs  verbally 
that,  unless  the  provisions  of  the  contract  were  complied  with,  the 
field  would  no  longer  be  reserved  for  their  exclusive  benefit ; and, 
in  pursuance  of  this  intimation,  they  sold  the  cars  referred  to. 
These  sales  were  made  without  the  authority  or  consent  of  the 
plaintiffs,  and,  in  my  opinion,  in  violation  of  the  terms  of  the 
contract. 

The  plaintiffs  should  be  compensated  for  their  services  upon  a 
quantum  meruit.  By  their  efforts  they  found  persons  willing 
to  purchase  three  vehicles,  but  were  prevented  by  the  defendants 
from  earning  commission  or  profits  which  they  would  have  been 
entitled  to  under  the  terms  of  the  contract.  It  does  not  appear 
that  the  plaintiffs  had  opened  negotiations  with  any  of  the  per- 
sons who  became  purchasers  from  the  defendants.  They  adver- 
tised the  defendants  ’ vehicles  and  introduced  them  to  the  public, 
and  in  that  way  may  have  assisted  the  defendants  in  making 
sales;  but  I am  unable  to  say  that  the  plaintiffs  are  entitled  to 
recover  more  than  nominal  damages  in  respect  to  the  sales  made 
by  the  defendants  in  Windsor  and  Walkerville. 

The  plaintiffs  might  have  made  a profit  of  $745  on  the  three 
vehicles  which  the  defendants  refused  to  deliver  to  them;  and, 
in  my  opinion,  substantial  justice  will  be  done  by  awarding  the 
plaintiffs  this  sum  with  costs. 

The  plaintiffs  appealed  and  the  defendants  cross-appealed 
from  the  finding  and  report  of  the  Referee. 

March  27.  The  appeal  and  cross-appeal  were  heard  by 
Clute,  J.,  in  the  Weekly  Court  at  Toronto. 

J.  H.  Rodd,  for  the  plaintiffs. 

J.  H.  Coburn,  for  the  defendants. 
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March  31.  Clute,  J. : — There  was  an  appeal  by  the  plain- 
tiffs to  increase  the  amount  allowed  to  the  plaintiffs,  and  a cross- 
appeal by  the  defendants  to  reduce  that  amount.  All  the  ques- 
tions raised  on  the  appeal  were  disposed  of  except  one,  in  which 
the  plaintiffs  claimed  commission  upon  the  cars  sold  to  Amber- 
ley,  Lindsay,  and  LaFont.  The  point  is  reduced  to  a narrow 
one. 

It  is  admitted  that  during  the  existence  of  the  agency  of  the 
plaintiffs  and  within  the  territory  assigned  to  them,  the  de- 
fendants made  sale  of  three  of  their  machines  without  reference 
to  the  plaintiffs.  It  is  not  contended  on  the  part  of  the  plaintiffs 
that  these  persons  to  whom  the  sales  were  made,  or  any  of  them, 
were  brought  to  the  knowledge  of  the  defendants  through  the 
plaintiffs’  agency  as  persons  likely  to  buy,  but  simply  that,  under 
the  contract  between  the  parties,  the  defendants  had  no  right  to 
sell  machines  of  the  kind  they  did  sell  within  the  territory  as- 
signed to  the  plaintiffs  wRile  the  agency  continued. 

The  Referee  finds,  as  a fact,  that  the  defendants  did  sell  three 
new  cars  (one  of  which  is  described  as  of  special  construction) 
during  the  year  1911,  and  prior  to  the  cancellation  of  the  con- 
tract, in  or  adjacent  to  the  city  of  Windsor,  that  is,  within  the 
district  to  which  the  defendants  had  appointed  the  plaintiffs 
exclusive  agents. 

The  Referee  also  finds  that  the  plaintiffs  are  entitled  to  re- 
cover nominal  damages  only  in  respect  of  these  sales  made  by  the 
defendants. 

I was  referred  by  Mr.  Rodd  to  Evans  on  Principal  and  Agent, 
2nd  ed.,  pp.  402,  405,  407 ; Simpson  v.  Lamb  (1856),  17  C.B.  603 ; 
Prickett  v.  Badger  (1856),  1 C.B.N.S.  296;  Green  v.  Bartlett 
(1863),  32  L.J.C.P.  261;  Green  v.  Reed  (1862),  3 F.  & F.  226. 
But  these  cases  do  not  cover  the  point  here  involved,  nor  have 
I been  able  to  find  any  English  or  Canadian  authority  applicable 
to  the  present  case.  It  seemed  to  be  conceded  that  the  contract 
between  the  parties  gave  the  exclusive  right  to  the  plaintiffs  as 
sales-agents  within  the  county  of  Essex.  There  is  nothing  in  the 
contract  which  entitles  them  to  a commission  on  sales  within  the 
territory  by  the  defendants.  That  being  so,  damages  for  breach 
would  have  to  be  proven  as  in  any  other  case. 
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It  is  not  pretended  here  that  the  plaintiffs  introduced  to  the 
defendants  the  persons  to  whom  the  sales  were  made,  or  in 
any  way  promoted  the  sales,  or,  owing  to  their  method  of  procur- 
ing purchasers,  were  likely  to  have  effected  a sale  to  any  of  these 
three  persons ; so  that  there  is  no  evidence  upon  which  the  Court 
could  justly  say  what,  if  any,  damage,  the  plaintiffs  have  suf- 
fered by  reason  of  the  breach. 

There  is  an  American  case  where  a somewhat  similar  point 
arose,  Roberts  v.  Minneapolis  Threshing  Machine  Co.  (1896),  8 
S.  Dak.  579,  where  it  was  held  that  “an  agent  who  has  an  exclu- 
sive contract  for  the  sale  of  machinery  in  a given  territory,  can- 
not recover  his  commission  from  his  principal  for  a sale  made  by 
another  in  such  territory  till  he  has  shewn  that  he  himself  would 
have  made  the  sale,  or  that  he  performed,  in  connection  there- 
with, the  requirements  imposed  upon  him  by  the  contract.’ ’ 
Fuller,  JV,  who  gave  the  judgment  of  the  Court,  said  (p.  584)  : 
“Without  anything  before  the  jury  as  a basis  for  the  computa- 
tion of  compensatory  damages,  and  in  the  entire  absence  of  evi- 
dence tending  to  shew  that  in  any  event  appellant  would  have 
made  either  of  the  sales  complained  of,  or  that  he  performed  any 
act  with  reference  thereto,  more  proof  of  the  violation  of  the  con- 
tract would  entitle  appellant  to  no  more  than  nominal  damages.  ’ ’ 

A.  number  of  American  cases  are  there  referred  to : see  also 
Brush-Swan  Electric  Light  Co.  of  New  England  v.  Brush  Elec- 
tric Co.  (1892),  49  Fed.  Repr.  5. 

In  the  present  case  there  is  no  evidence  to  shew  that  the  plain- 
tiffs earned,  or  would  have  earned,  any  commission  on  sales  to 
any  of  these  persons,  if  the  sales  had  not  been  made  by  the  de- 
fendants, nor  is  there  any  evidence  that  they  promoted  in  any 
way  the  sales  which  were  made  by  the  defendants. 

There  is  a breach  of  the  contract,  but  only  nominal  damages 
could,  upon  the  evidence,  be  allowed.  In  this  respect,  I agree 
with  the  Referee. 

As  both  parties  have  failed  in  their  appeals,  there  will  be  no 
costs. 
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[APPELLATE  DIVISION.] 

Bernstein  v.  Lynch. 

Motor  Vehicles  Act— Collision  between  Motor  Car  and  Bicycle — Injury  to 
Bicyclist — Negligence — Violation  by  Driver  of  Motor  Car  of  sec.  6 of 
2 Geo.  V.  ch.  48 — Responsibility  of  Owner  for  Act  of  Driver — Bee.  19 
of  Act j — Findings  of  Jury — Driver  Acting  within  Scope  of  Employment 
— Evidence. 

The  plaintiff,  riding  a bicycle  upon  a city  street,  was  knocked  down  by 
the  defendant’s  motor  car  and  injured.  The  oar  was  being  driven  by 
the  defendant’s  chauffeur,  who  was  employed  by  the  week  and  whose 
duty  it  was  to  be  on  call  at  the  garage  where  the  car  was  kept  each 
day  from  ten  to  'five.  On  the  day  of  the  collision,  the  chauffeur  had 
taken  the  car  out  upon  the  defendant’s  business;  but,  when  that  was 
done,  instead  of  taking  the  oar  back  to  the  garage,  he  drove  it  in  an- 
other direction,  apparently  for  his  own  purposes ; and  the  collision 
occurred  while  he  was  so  driving,  between  the  hours  of  ten  and  five. 
In  an  action  to  recover  damages  for  the  injuries  sustained  by  the  plain- 
tiff, the  jury  found,  in  answer  to  questions : ( 1 ) that  the  chauffeur 

was  acting  “within  the  usual  scope  of  his  employment  in  driving  the 
car  when  the  collision  took  place;”  (2)  that  the  occasion  was  “such  as 
to  make  it  reasonably  necessary  that  the  horn  should  be  sounded,”  and 
that  it  was  not;  (3)  that  the  car  was  “being  driven  recklessly  or  negli- 
gently or  at  a speed  dangerous  to  the  public;”  (4)  that  the  injuries 
were  occasioned  by  the  negligence  or  improper  conduct  of  the  chauffeur; 
and  (5)  not  by  the  plaintiff’s  own  negligence: — 

Held,  that  the  question  whether  the  act  of  a servant  is  done  in  the  course 
of  his  employment  is  for  the  jury;  that  the  first  finding  could  not  be 
disturbed;  and  the  liability  of  the  defendants  at  common  law  was  estab- 
lished by  that  and  the  other  findings. 

Burns  v.  Poulsom  (1873),  L.R.  8 O.P.  563,  567 , followed. 

Held,  also,  that  under  sec.  19  of  the  Motor  Vehicles  Act,  2 'Geo.  V.  ch.  48, 
the  defendant  was  responsible  for  the  chauffeur’s  violation  of  sec.  6 of 
the  Act,  as  found  by  the  jury. 

Mattei  v.  Gillies  (1908),  16  O.L.R.  558,  Verral  v.  Dominion  Automobile 
Co.  (1911),  2(4  O-iL.R.  551,  and  Smith  v.  Brenner  (1908),  12  O.W.R.  9, 
12,  1197,  followed. 

Campbell  v.  Pugsley  (1912),  7 D.L.R.  177,  specially  referred  to. 

Appeal  by  the  defendant  from  the  judgment  of  Denton,  Jun. 
Co.  C.J.,  in  favour  of  the  plaintiff,  upon  the  findings  of  a jury, 
for  the  recovery  of  $300  damages,  in  an  action  in  the  County 
Court  of  the  County  of  York,  brought  against  the  owner  of  a 
motor  car,  for  injuries  sustained  by  the  plaintiff  in  a collision 
between  a bicycle  upon  which  he  was  travelling  and  the  motor 
car,  by  reason,  as  the  plaintiff  alleged,  of  the  negligence  of  the 
defendant’s  servant  who  was  driving  the  car. 

March  20.  The  appeal  was  heard  by  Mulock,  C.J.Ex., 
Clute,  Riddell,  Sutherland,  and  Leitch,  JJ. 

W.  E.  Raney,  K.C.,  for  the  defendant.  The  driver  of  the 
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motor  car  was  using  it  at  the  time  of  the  collision  contrary  to 
his  duty  and  to  his  instructions,  and  was  at  the  time  driving  the 
car  on  an  errand  of  his  own,  and  without  the  consent  of  the  de- 
fendant: Filey,  linger  (1900),  27  A.R.  468;  Stretton  v.  City  of 
Toronto  (1887),  13  O.R.  139.  The  law  has  not  been  modified,  so 
far  as  the  facts  in  this  case  are  concerned,  by  the  Motor  Vehicles 
Act,  1912,  2 Geo.  V.  eh.  48.  Under  sec.  19,  the  owner  is  liable 
only  where  he  himself  is  driving  the  car  or  authorising  another 
to  do  so. 

John  MacGregor,  for  the  plaintiff.  As  to  the  meaning  of 
‘ ‘ acting  in  the  course  of  the  employment,  ’ ’ see  Beven  on  Negli- 
gence, 3rd  (Can.)  ed.,  vol.  1,  p.  583 ; Whatman  v.  Pearson  (1868), 
L.R.  3 C.P.  422;  Patten  v.  Rea  (1857),  2 C.B.N.S.  606,  where  the 
servant  was  acting,  at  the  time,  in  his  master’s  service  and  in  a 
manner  impliedly  sanctioned  by  him.  See  also  Smith  v.  Brenner 
(1908),  12  O.W.R.  9,  12,  1197 ; the  language  there  used  applies  to 
sec.  19  of  2 Geo.  V.  eh.  48.  File  v.  Unger,  27  A.R.  468,  is  dis- 
tinguishable. See  2 Geo.  V.  ch.  48,  secs.  11,  23.  The  onus  is  on 
the  driver  or  owner:  Ashick  v.  Hale  (1911),  3 O.W.N.  372;  Ver- 
ral  v.  Domimon  Automobile  Co.  (1911),  24  O.L.R.  551,  where  the 
owner  was  held  liable  under  the  Motor  Vehicles  Act,  6 Edw.  VII. 
ch.  46. 


April  2.  The  judgment  of  the  Court  was  delivered  by 
Sutherland,  J.:- — The  defendant,  a resident  of  Toronto,  was,  on 
the  29th  August,  1912,  the  owner  of  a motor  car,  and  had  as  his 
chauffeur,  or  driver,  one  Harry  Charles,  employed  by  the  week; 
and  who  was  to  be  on  call  at  the  garage  where  the  machine  was 
kept  “from  at  least  ten  o’clock  in  the  morning  until  five  in  the 
afternoon.  ’ ’ 

On  the  morning  of  that  day,  the  chauffeur  drove  the  defend- 
ant’s daughter  to  some  place  in  the  city  where  she  desired  to  go, 
and,  upon  her  alighting,  instead  of  taking  the  car  back  to  the 
garage  in  as  direct  a way  as  possible,  proceeded  to  the  Star  news- 
paper office,  on  King  street  west,  and  thence  down  Jordan  street 
to  Wellington  street,  and  westerly  along  the  latter  street  to  a 
point  a little  west  of  York  street,  intending  apparently  to  go  to  a 
hotel  down  town  for  his  dinner. 
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The  plaintiff,  who  had  left  his  work  in  a factory  on  the  south  APL^1V- 

side  of  Wellington  street  at  twelve  o’clock,  and  who  used  a 

bicycle  in  going  from  his  work  to  his  house,  rode  out  of  a lane  Bernstein 
and  attempted  to  cross  Wellington  street  from  the  south  to  the  Lynch. 
north,  in  a westerly  direction  towards  Simcoe  street.  Sutherland,  j. 

The  motor  car  came  into  collision  with  him,  knocking  him 
down  and  injuring  him.  He  brought  this  action  against  the  de- 
fendant, and  the  case  was  tried  before  Denton,  County  Court 
Judge,  with  a jury. 

In  answer  to  the  first  question  submitted  to  the  jury,  they 
found  that  the  driver  of  the  car  was  acting  “within  the  usual 
scope  of  his  employment  in  driving  the  car  when  the  collision  took 
place;”  and,  in  answer  to  other  questions,  that  the  occasion  was 
“such  as  to  make  it  reasonably  necessary  that  the  horn  should  be 
sounded,”  and  that  it  was  not;  that  the  motor  car  was  “being 
driven  recklessly  or  negligently  or  at  a speed  dangerous  to  the 
public;”  and  that  the  plaintiff’s  injuries  were  “occasioned  by 
the  negligence  or  improper  conduct  of  the  driver  of  the  motor 
car,  ’ ’ and  not  by  his  own  negligence.  They  assessed  his  damages 
at  $300. 

Upon  these  findings,  judgment  was  entered  by  the  trial 
Judge  for  that  amount,  with  costs,  and  it  is  from  that  judgment 
that  this  appeal  is. 

Counsel  for  the  appellant  in  argument  conceded  that  it  could 
not  be  successfully  contended  that  there  was  no  evidence  to  sup- 
port the  findings  other  than  the  first ; but,  at  best,  it  could  be 
contended  only  that  the  evidence  was  contradictory,  and  the  jury 
had  chosen  to  believe  that  offered  for  the  plaintiff. 

He  based  the  appeal  and  the  request  for  a reversal  of  the 
judgment  on  the  ground  that  there  was  no  evidence  to  support 
the  first  finding  as  to  the  driver  “acting  within  the  usual  scope 
of  his  employment,”  and  argued  that,  on  the  contrary,  the  evi- 
dence was  conclusive  that  he  was,  without  the  permission  or 
sanction  of  the  defendant,  using  the  car  to  go  about  his  own 
business.  He  also  contended  that  sec.  19  of  the  statute  in  ques- 
tion should  be  construed  so  as  to  create  a liability  as  against  the 
owner  only  where  he  himself  was  driving  the  car  or  authorising 
another  to  do  so. 


438 


ONTARIO  LAW  REPORTS. 


App.  Div. 

1913 

Bernstein 

v. 

| [Lynch. 

Sutherland,  J. 


[VOL. 


Whether  an  act  done  by  an  employee  is  done  in  the  employ- 
ment is  a question  for  the  jury  : Beven  on  Negligence,  3rd  (Can.) 
ed.,  vol.  1,  p.  583;  and  see  Whatman  v.  Pearson,  L.R.  3 C.P.  422. 

Here  the  chauffeur  had  undoubtedly  taken  out  the  car  in  the 
usual  course  of  his  employment,  and  within  the  hours  of  the 
day  during  which  his  employment  continued.  Notwithstanding 
that  the  charge  of  the  trial  Judge  on  this  point  was  very  favour- 
able to  the  defendant,  and  contained  the  following  statement: 
‘ ‘ It  does  seem  to  me  that  the  evidence  points  strongly  to  the  fact 
that  this  man  was  not  acting  within  the  usual  scope  of  his  em- 
ployment at  the  time;”  the  jury  has  found  this  question  of  fact 
in  favour  of  the  plaintiff. 

In  Burns  v.  Poulsom  (1873),  L.R.  8 C.P.  563,  567,  the  law  was 
stated  to  be  as  follows:  “The  master  is  only  liable  where  the 
servant  is  acting  in  the  course  of  his  employment;”  but,  if  the 
servant  “was  going  out  of  his  way,  against  his  master’s  implied 
commands,  when  driving  on  his  master’s  business,  he  will  make 
his  master  liable;”  and,  “if  the  servant,  being  on  his  master’s 
business,  took  a detour  to  call  upon  a friend,  the  master  will  be 
responsible.” 

I am  unable  to  see  how  the  jury’s  finding  upon  this  question 
can  be  disturbed.  This  is,  of  course,  dealing  with  the  matter 
quite  apart  from  the  statute  applicable  to  this  case,  and  only 
from  the  point  of  view  of  the  common  law. 

The  statute  in  question  is  2 Geo.  V.  ch.  48,  and  sec.  19  is  as 
follows : ‘ ‘ The  owner  of  a motor  vehicle  shall  be  responsible  for 
any  violation  of  this  Act  or  of  any  regulation  prescribed  by  the 
Lieutenant-Governor  in  Council.”  It  is  an  amendment  of,  al- 
though similar  in  terms  to,  6 Edw.  VII.  ch.  46,  sec.  13. 

In  Mattel  v.  GilUes  (1908),  16  O.L.R.  558,  the  Chancellor  has 
(p.  563)  thus  expressed  his  view  as  to  the  scope  of  that  Act: 
“Besides  this,  I am  inclined  to  hold  that,  having  regard  to  the 
provisions  of  the  Act,  as  to  registration  of  the  owner,  the  carry- 
ing of  a number  on  the  machine  for  the  purpose  of  identification, 
and  the  permit  granted  on  these,  conditions,  as  between  the  owner 
and  the  public,  the  chauffeur  or  driver  is  to  be  regarded  as  the 
alter  ego  of  the  proprietor,  and  that  the  owner  is  liable  for  the 
driver’s  negligence  in  all  cases  where  the  use  of  the  vehicle  is 
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with  the  sanction  or  permission  of  the  proprietor.  In  driving 
the  motor  he  is  within  the  ostensible  scope  of  his  employment, 
and  the  liability  will  remain  by  virtue  of  the  statute,  and  this 
even  though  the  driver  may  be  out  on  an  errand  of  his  own.  ’ ’ 

In  V err al  v.  Dominion  Automobile  Co.,  24  O.L.R.  551,  at  p. 
554,  the  same  learned  Judge  says : 4 ‘ The  provisions  of  the  special 
legislation  indicate  pretty  plainly  that  the  mind  of  the 
Legislature  was  to  abrogate  to  some  extent  the  common  law 
rule  that  the  master  of  a vehicle  is  exempt  from  respon- 
sibility if  his  servant  does  an  injury  with  the  master’s 
vehicle  when,  outside  of  the  duties  of  his  master’s  em- 
ployment, he  is  out  at  large  on  an  errand  or  a frolic 
of  his  own.  ’ ’ And  in  that  case  it  was  held  that  where  ‘ ‘ a demon- 
strator employed  by  the  defendants  took,  for  his  own  purposes, 
an  automobile  from  their  sale-garage,  without  their  knowledge  or 
permission  and  contrary  to  instructions,  and,  while  driving  it 
upon  a city  highway,  brought  it  into  collision  with  the  plaintiff’s 
taxicab,  . . . the  defendants  were  liable  in  two  aspects : first, 
because  the  damage  was  occasioned  by  the  use  of  their  vehicle  in 
contravention  of  the  statutory  provisions  as  to  rate  of  speed 
(secs.  6 and  13)  ; and,  second,  because  the  vehicle  was  allowed 
to  be  handled  recklessly  on  the  highway  by  their  servant  (sec. 
18).” 

Section  13  of  the  former  Act  has  also  been  considered  and  dis- 
cussed in  Smith  v.  Brenner,  12  O.W.R.  9,  by  Riddell,  J.,  at  p. 
12:  “The  statute  provides,  sec.  13,  that  the  owner  of  a motor 
vehicle  for  which  a permit  is  issued  under  the  provisions  of  this 
Act,  shall  be  held  responsible  for  any  violation  of  the  Act  or  of 
any  regulation  provided  by  order  of  the  Lieutenant-Governor 
in  Council.  I think  that  the  meaning  of  the  statute  is  that  every 
owner  of  a motor  vehicle,  having  obtained  a permit,  must  see 
to  it  that  his  motor  shall  be  kept  and  managed  as  the  statute  pro- 
vides— that  he,  the  owner,  shall  either  manage  it  himself  and 
keep  within  the  Act,  or  see  to  it  that  those  who  get  possession  of 
it  in  any  way  shall  obey  the  rules  laid  down  by  the  Act.  And 
this  he  must  do  at  his  peril.  If  he  place  the  vehicle  in  the  hands 
of  a chauffeur,  or  lend  it  to  a friend,  he  is  putting  it  in  the 
power  of  servant  or  friend  to  manage  it  in  a manner  which  may 
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be  dangerous;  and  he  must  assure  himself  of  the  capacity  and 
prudence  of  servant  or  friend  at  his  peril.  ” 

In  the  present  case  the  jury  have  found  that  the  chauffeur 
has  violated  the  statutory  obligation  involved  in  sec.  6 of  the 
present  Act,  which  requires  that  “ every  motor  vehicle  shall  be 
equipped  with  an  alarm  bell,  gong  or  horn,  and  the  same  shall  be 
sounded  whenever  it  shall  be  reasonably  necessary  to  notify 
pedestrians  or  others  of  its  approach.” 

The  owner  of  a motor  vehicle  is  not  obliged  to  employ  a 
chauffeur,  but,  if  he  does  so,  he  is  responsible  for  any  violation 
by  him  of  the  Act — sec.  19  of  which  is  as  follows:  “The  owner  of 
a motor  vehicle  shall  be  responsible  for  any  violation  of  this 
Act.”  When  the  chauffeur  is  driving,  the  owner  is  construc- 
tively doing  so  to  the  extent  of  being  liable  for  such  violation. 

The  responsibility  attaching  to  the  use  of  automobiles  is  dealt 
with  in  a comprehensive  manner  in  a New  Brunswick  case,  Camp- 
bell v.  Pugsley  (1912),  reported  in  7 D.L.R.  177.  I quote  from 
p.  180:  “The  Courts,  generally  in  the  United  States  and  Can- 
ada, do  not  consider  the  motor  vehicle  an  outlaw,  or  as  dangerous 
per  se,  or  that  it  should  be  placed  in  the  same  category  as  locomo- 
tives, gunpowder,  dynamite  and  similar  dangerous  machines  and 
agencies,  but  generally  hold  that  the  nature  of  the  machine,  by 
reason  of  its  great  power  and  speed,  etc.,  makes  it  the  duty  of 
those  operating  it  to  use  care  commensurate  with  its  qualities  and 
the  conditions  of  its  use.  The  dangers  incident  to  their  use  as 
motor  vehicles  are  commonly  the  result  of  the  negligent  and  reck- 
less conduct  of  those  in  charge  of  and  operating  them,  and  do 
not  inhere  in  the  construction  and  use  of  the  vehicle,  so  as  to  pre- 
vent its  use  on  the  streets  and  highways.  It  is  conceded  that  they 
have  the  right  to  go  on  and  use  the  highway,  as  well  as  other 
users  of  the  highway.  While  this  is  so,  the  Courts  and  Legisla- 
tures have  recognised  the  fact  that  there  are  peculiar  conditions 
in  connection  with  its  use,  rendering  necessary  certain  restric- 
tions and  regulations  peculiar  to  motor  vehicles.” 


Appeal  dismissed  with  costs. 
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[CHAMBERS.] 

Rex  v.  Keenan. 

Criminal  Laic — Summary  Conviction — Person  Found  Drunk  in  Public  Place 
— Municipal  By-law — 2 Geo.  V.  ch.  17,  secs.  19,  34  ( 0 . ) — Imprison- 
ment— Habeas  Corpus — Certiorari  in  Aid — Accused  not  Given  Oppor- 
tunity to  Defend — Question  of  Fact — Adequate  Remedy  by  Appeal — 
Criminal  Code,  secs.  686,  687,  7i21,  749 — Ontario  Summary  Convictions 
Act,  l'O  Edw.  VII.  ch.  37,  secs.  4,  10 — Improvident  Issue  of  Writs — 
Quashing. 

Sections  686  and  687  of  the  Criminal  Code  are  not  applicable  to  summary 
proceedings;  they  apply  to  the  preliminary  procedure  in  prosecutions 
for  indictable  offences.  Section  721  of  the  Criminal  Code  is  made  appli- 
cable to  prosecutions  under  provincial  enactments,  by  the  Ontario  Sum- 
mary Convictions  Act,  10  Edw.  VII.  ch.  37,  sec-  4;  but  it  does  not  ex- 
pressly make  secs.  686  and  687  applicable  to  summary  prosecution. 

The  prisoner  was  convicted,  by  a Police  Magistrate,  of  having  been  found 
drunk  in  a public  place,  contrary  to  a municipal  by-law;  and,  having 
admitted,  upon  his  trial,  that  he  had  been  convicted  of  a like  offence, 
within  three  months,  was  committed  to  an  industrial  farm,  for  an  in- 
determinate period  not  exceeding  two  years,  under  sec.  549a  of  the  Con- 
solidated Municipal  Act,  1903  (2  Geo.  V.  ch.  17,  sec.  34);  and,  being 
in  custody,  obtained  writs  of  habeas  corpus  and  certiorari,  and,  on  their 
return,  moved  for  his  discharge: — • 

Held,  upon  the  facts  shewn,  that  nothing  was  said  or  done  at  the  prison- 
er’s trial  which  prevented  him  from  giving  evidence  in  his  own  defence; 
and,  as  it  was  not  the  duty  of  the  magistrate  to  ask  the  accused  if  he 
wished  to  call  any  witnesses  (secs.  686  and  >687,  supra),  and  as  no 
other  objection  was  taken  to  the  conviction  or  commitment  than  that 
the  prisoner  was  not  allowed  to  tender  his  defence,  there  was  no  ground 
upon  which  the  prisoner  could  be  discharged. 

Held,  also,  assuming  that  the  prisoner  had  a defence,  that  the  case  was 
one  for  an  appeal,  not  for  consideration  on  a writ  of  certiorari : no  ques- 
tion of  jurisdiction  being  involved,  but  merely  one  of  fact,  an  appeal 
(sec.  749  of  the  Code,  made  applicable  by  sec.  4 of  the  Ontario  Sum- 
mary Convictions  Act) , which  would  be,  in  all  respects,  a new  trial, 
would  afford  an  adequate  remedy:  '2  Geo.  V.  ch.  17,  sec.  19,  amending 
sec.  10  of  the  Ontario  Summary  Convictions  Act. 

The  writ  of  certiorari  referred  to  in  that  section  includes  such  a writ  of 
certiorari  as  was  issued  in  this  matter,  “in  aid”  of  the  writ  of  habeas 
corpus- 

A conviction  brought  up  as  this  was  may  be  quashed:  Regina  v.  Wehlan 
(1880),  45  U.G.R.  396. 

Held,  therefore,  the  case  being  within  !2  Geo.  V.  ch.  17,  sec.  19,  that  the 
writs  were  issued  improvidently,  and  should  be  quashed. 

Motion,  on  behalf  of  John  Keenan,  a prisoner,  upon  the  re- 
turn of  writs  of  habeas  corpus  and  certiorari , for  an  order  for  his 
discharge  from  custody. 

March  14  and  28.  The  application  was  heard  by  Meredith, 
C.J.C.P.,  in  Chambers. 

T.  J . W.  O’Connor,  for  the  applicant. 

E.  Bayly,  K.'C.,  for  the  Crown. 


1913 
April  4. 
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prisoner;  and,  although  he  has  said,  at  least,  all  that  could  be 
reasonably  said  in  support  of  the  application,  I am  still  unable 
to  give  effect  to  it. 

The  prisoner  was  convicted,  by  a Police  Magistrate,  of  hav- 
ing been  found  drunk  in  a public  place,  contrary  to  a municipal 
by-law,  in  the  city  of  Toronto;  and,  having  admitted,  upon  his 
trial,  that  he  had  been  convicted  of  a like  offence,  within  three 
months,  was  committed  to  an  industrial  farm  of  the  locality,  for 
an  indeterminate  period  not  exceeding  two  years,  under  the  pro- 
visions of  2 Geo.  V.  oh.  17,  sec.  34  (0.),#  and  is  now  in  custody 
there. 

No  objection  is  made  to  the  jurisdiction  of  the  magistrate; 
everything  is,  indeed,  admitted  to  have  been  regular  and  proper 
in  the  prosecution  and  commitment  of  the  man,  except  as  to  the 
opportunity  given  him  to  make  his  full  defence,  upon  his  trial, 
to  the  charge  that  he  was  “found  drunk”  on  the  occasion  in 
question.  That  he  was  then  drunk  was  positively  sworn  by  two 
police  constables,  and  he  was  thereupon  convicted  of  the  offence 
with  which  he  was  then  charged ; and  afterwards,  being  asked,  he 
admitted  having  been  likewise  convicted  within  a month ; where- 
upon the  sentence  I have  mentioned  was  pronounced  against  him. 

This  application  is  based  upon  his  own  affidavit  only,  in  which 
he  asserts  that  he  was  not  asked,  nor  given  opportunity,  to  ten- 
der his  defence ; that  he  was  prepared  to  go  into  the  witness-box 
and  say  that  he  was  not  drunk ; and  that  he  had  two  witnesses  at 
the  Police  Court,  who,  he  expected,  would  say  the  same  thing. 
Neither  of  the  two  witnesses  has  made  any  affidavit  in  this 
matter. 

In  answer  to  the  prisoner’s  affidavit,  an  affidavit  of  an  assist- 
ant clerk  of  the  Police  Court  in  which  the  man  was  tried,  is  filed, 
in  which  it  is  deposed : that,  after  the  evidence  I have  mentioned 

* Adding  the  following  section  to  the  'Consolidated  Municipal  Act,  1903 : 
“549a.  Where  a person  is  convicted  of  being  found  drunk  or  disorderly  m a 
public  place  contrary  to  a municipal  by-law,  within  three  months  after  a 
prior  conviction  for  a like  offence,  he  may  be  committed  by  the  Police 
Magistrate  or  Justice  of  the  Peace,  before  whom*  he  is  convicted,  to  an 
industrial  farm  of  the  locality  in  which  the  order  for  committal  is  made 
for  an  indeterminate  period  not  exceeding  two  years. 
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had  been  given,  the  Police  Magistrate  inquired  whether  that  was 
all ; and  that,  no  further  evidence  being  offered  by  the  defendant, 
or  his  counsel — Mr.  Curry — the  man  was  convicted. 

In  reply,  an  affidavit  of  Mr.  Curry  is  filed  in  which  he  deposes 
that  he  did  not  act  as  counsel  for  the  prisoner  upon  his  trial;  so 
that  anything  said  or  done  by  him  on  that  occasion  should  be 
taken  as  having  been  done  in  mere  friendliness  towards  a man 
upon  his  trial,  with  a vivid  prospect  of  a term  in  an  industrial 
farm  before  him. 

Upon  the  whole  evidence  now  before  me,  I find  that  the  man 
was  guilty  on  ithe  charge  made  against  him — the  offence  of  which 
he  was  convicted;  that,  at  his  trial,  he  had  no  intention  of  giv- 
ing evidence  in  his  own  defence ; and  that,  if  he  had  had  any  such 
intention,  nothing  was  said  or  done  preventing  him  from  giving 
effect  to  it;  that  the  severity  of  the  sentence,  differing  so  much 
from  his  former  experiences  in  the  same  Court,  has  brought  into 
his  mind  new  notions ; thajt  desire  to  escape  from  it,  and  indulge 
in  his  drinking  habits,  accounts  for  his  testimony  being  given 
now,  by  affidavit,  instead  of  in  the  witness-box,  at  the  trial.  I 
cannot  think  that,  even  as  a passing  friend  of  the  accused,  Mr. 
Curry,  who  is  quite  familiar  with  the  practice  in  the  Court  in 
which  the  man  was  being  tried,  and  who  admittedly  gave  some 
advice  to  him,  would  have  permitted  him  to  be  deprived  of  his 
right  to  make  his  full  defence,  without  some  outspoken  objection, 
if  the  man  were  not  being  given  every  reasonable  opportunity 
to  meet  the  case  made  against  him. 

But  it  is  contended  that  legislation  expressly  pro- 
vides that,  after  the  evidence  for  the  prosecution  had  been  taken, 
it  was  the  duty  of  the  magistrate  to  have  asked  the  accused  if  he 
wished  to  call  any  witnesses,  and,  if  he  did,  to  have  heard  them : 
see  the  Criminal  Code,  secs,  686  and  687 ; and  that  that  was  not 
done,  and,  being  left  undone,  the  whole  proceeding  was  vitiated. 

These  sections,  686  and  687,  which  are  the  basis  of  these  con- 
tentions are,  however,  not  applicable  to  summary  proceedings; 
they  are  part  of  the  preliminary  procedure  in  prosecutions  for 
indictable  offences ; and  are  necessary  in  that  connection,  because, 
without  them,  it  might  be  deemed  that  such  evidence  as  grand 
juries  usually  act  upon  would  be  enough. 
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In  regard  to  an  actual  trial,  no  such  provisions  should  be 
needed,  because  first  principles  in  the  administration  of  justice 
require  that  the  Court  shall  plainly  call  for,  and  patiently  hear, 
the  defence,  at  the  conclusion  of  the  case  for  the  prosecution. 

Section  721  of  the  Criminal  Code  is  made  applicable  to 
prosecutions  under  provincial  enactments,  by  the  Ontario  Sum- 
mary Convictions  Act,  10  Edw.  VII.  ch.  37,  sec.  4;  but  it 
does  uot,  as  Mr.  0 ’Connor  thought,  expressly  make  secs.  686  and 
687  applicable  to  summary  prosecutions ; for  the  reason  already 
given,  there  was  no  need  that  it  should.  Section  721,  as  far  as  it 
affects  the  question,  deals  only  with  the  manner  of  taking  the  evi- 
dence of  the  witnesses — procedure  separately  provided  for  in 
secs.  682,  683,  684,  and,  in  part,  687. 

But,  assuming  all  that  is  contended  for,  in  the  prisoner’s 
behalf,  in  this  respect,  to  be  well-founded,  the  case  was  assuredly 
one  for  an  appeal,  not  for  consideration  on  a writ  of  certiorari. 
It  really,  in  substance,  involves  a question  of  fact,  whether  the 
man  was  drunk  as  charged;  if  he  were  unquestionably  guilty, 
he  should  not  escape  from  a fitting  punishment  merely  because  of 
an  irregularity  which  in  no  way  prejudiced  him : and  so,  if  guilt 
were  questionable,  it  ought  to  be  determined  upon  a fair  and  full 
new  trial  by  way  of  appeal,  in  which  there  would  be  no  irregular- 
ity— whether  or  not  there  was  any  upon  the  trial  before  the 
Police  Magistrate. 

The  rule  in  the  Courts  of  the  neighbouring  States  is  plain  and 
strong  against  giving  relief  by  way  of  a writ  of  certiorari  when 
adequate  relief  can  be  had  upon  an  appeal : see  Encye.  of  Plead- 
ing and  Practice,  vol.  4,  pp.  50  et  seq.  The  rule  in  England  has 
not  been  so  strong ; but  in  such  a case  as  this,  in  which  an  equal 
right  to  appeal  is  conferred  on  each  of  the  parties — prosecutor 
as  well  as  accused : 10  Edw.  VII.  ch.  37,  sec.  4 : and  the  Criminal 
Code,  Part  XV.,  sec.  749 ; the  discretion  to  refuse  the  writ  would, 
I think,  be  well  exercised ; and,  indeed,  ought  to  be  so  exercised, 
no  question  of  jurisdiction  being  involved,  but  merely  one  of  fact ; 
and  so  essentially  a case  for  an  appeal,  which  would  be,  in  all 
respects,  a new  trial.  And  it  should  make  no  difference  if  the 
prisoner  has  now,  of  his  own  accord  only,  let  the  time  for  appeal- 


ing pass. 
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But,  whether  that  be  so  or  not,  the  Legislature  of  this  Prov- 
ince, in  plain  words,  adopting  the  practice  in  the  Courts  of  the 
United  States  of  America,  has  prohibited  certiorari  in  all  cases 
in  which  'an  appeal,  giving  adequate  relief,  lies  against  convic- 
tions and  orders  made  under  provincial  enactments,  as  the  con- 
viction in  question  was:  2 Geo.  V.  ch.  17,  sec.  19  (amending  sec. 
10  of  the  Ontario  Summary  Convictions  Act,  10  Edw.  VII.  ch.  37) 
in  these  words : “No  such  order  or  conviction  shall  be  removed 
into  the  High  Court  by  writ  of  certiorari  or  otherwise  except 
upon  the  ground  that  the  appeal  provided  by  any  Act  under 
which  the  conviction  takes  place  or  the  order  is  made  or  by  this 
Act  would  not  afford  an  adequate  remedy.’ ’ 


Meredith,  O.J. 

1913 

Rex 

v. 

Keenan. 


That  such  an  appeal  as  the  prisoner  might  have  taken  in  this 
case,  would  afford  an  adequate  remedy,  and,  indeed,  would  be 
the  only  means  by  which  complete  justice  could  be  done,  under 
all  possible  circumstances,  is  obvious. 


It  is,  however,  contended  that  the  writ  of  certiorari  referred 
to  in  this  legislation  is  not  such  a writ  of  certiorari  as  was  issued 
in  this  matter,  “in  aid”  of  the  writ  of  habeas  corpus  also  issued 
in  it ; that  the  writ  meant  is  that  wdiich  was  commonly  employed 
in  proceedings  taken  to  quash  convictions. 

But  that  contention  I cannot  but  consider  fallacious.  In  the 
first  place,  proceedings  to  quash  convictions  are  not  now,  nor 
were  when  the  legislation  in  point  was  enacted,  taken  by  way  of 
a writ  of  certiorari , but  must  be  taken  by  way  of  notice  of  motion : 
Con.  Rule  1279 ; and  the  Rules  made  under  the  Criminal  Code. 
So  that,  unless  the  words  “by  writ  of  certiorari,”  used  in  the 
legislation  in  point,  cover  such  writs  as  that  in  question,  what 
were  they  aimed  at?  The  accompanying  words  “or  otherwise” 
cover  proceedings  by  ways  of  notice  of  motion.  And  in  this 
legislation  it  Is  not  the  quashing  of  convictions  and  orders,  but  is 
appeals  from  summary  convictions  and  orders,  that  is  generally 
being  dealt  with. 

The  purpose  of  the  legislation  is  plain : it  is  to  restrict  parties, 
having  an  adequate  remedy  in  an  appeal,  to  that  remedy,  the 
simpler  and  more  effectual  one ; and  the  only  one  in  which  com- 
plete justice  can  be  done  in  such  a case  as  this.  If  the  prisoner  be 
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Meredith,  c.j.  discharged  only,  the  conviction  stands  against  him  with  all  its 
1913  consequences;  and,  if  he  he  guilty,  he  doubtless  escapes  punish- 
ment  for  his  offence.  If  the  conviction  be  quashed  for  the  alleged 
v.  irregularity,  the  prisoner  would  doubtless  be  subject  to  another 
Keenan.  • prosecution,  and,  if  guilty,  to  the  punishment  he  is  now  under- 
going. Upon  an  appeal,  the  case  would  be  heard  over  again  and 
complete  justice  done.  The  Legislature  has  chosen  the  better  way. 

This  legislation  does  not  nullify  the  earlier  legislation  ex- 
pressly giving  a writ  of  certiorari  in  aid  of  a writ  of  habeas 
corpus ; it  merely  restricts  it  to  cases  in  which  such  writs  are 
needed — and  there  are  many — cases  in  which  there  is  no  such 
appeal,  or  in  which  such  an  appeal  would  not  afford  an  adequate 
remedy. 

It  was  also  urged  that  a conviction  brought  up  as  this  con- 
viction was,  could  not  be  quashed ; the  purpose  of  the  contention 
being  to  complete  the  argument  that  only  writs  issued  with  a view 
to  quash  the  conviction  or  order  are  covered  by  the  legis- 
lation ; but  here,  too,  the  contention  is  fallacious,  or,  at  all  events, 
in  the  teeth  of  the  decision  in  the  case  of  Regina  v.  Wehlan 
(1880),  45  U.C.R.  396. 

This  case,  then,  being  one  within  the  statute  2 Geo.  V.  ch.  17, 
see.  19,  the  writs  were  issued  improvidently,  and  should  be 
quashed.  An  order  will  go  accordingly.  The  papers  must  be 
returned  to  the  proper  quarter  in  the  regular  manner. 


XXVIII.] 


ONTARIO  LAW  REPORTS. 


[APPELLATE  DIVISION.] 

Zock  v.  Clayton. 

Crown  Lands  — Patent  — Misdescription — Application  for  same  Lands — 
Decision  of  Minister  of  Lands  Forests  and  Mines — Patent  Issued  to 
Second  Applicant — Evidence — Identity  of  Lands — Res  Judicata — De- 
claration that  Second  Patent  Void — Statutory  Jurisdiction  of  High 
Court  of  Justice — Judicature  Act,  1881,  sec.  9 — R.S.O.  1897,  ch.  51, 
secs.  41,  42 — Parties — Attorney -General — Land  Titles  Act — Rectifica- 
tion of  Register — Public  Lands  Act — Rights  of  Assignee  of  Original 
Patentee. 

An  action  to  declare  void  a Crown  patent  for  land,  on  the  ground  that  it 
was  issued  through  fraud,  error,  or  improvidence,  may  be  maintained 
in  the  High  'Court  of  Justice  for  Ontario  (now  the  High  Court  Division 
of  the  Supreme  Court  of  Ontario)  ; and  the  Attorney-General,  represent- 
ing the  Crown,  is  not  a necessary  party.  This  jurisdiction  was  given  by 
statute  to  the  Court  of  Chancery,  and  was  passed  by  the  Judicature  Act 
to  the  High  Court,  and  by  the  Law  Reform  Act  to  the  High  Court  Divi- 
sion of  the  Supreme  Court. 

History  of  the  legislation  and  review  of  the  authorities. 

Farah  v.  Glen  Lake  Mining  Co.  (1908),  17  O.L.R.  1,  followed. 

And  held,  upon  the  evidence  in  this  case,  that  the  Crown  had  been  misled 
by  the  defendants’  misrepresentations  into  granting  to  them  a certain 
island  previously  granted  ,to  the  plaintiff’s  assignor;  that  the  identity 
of  the  island  was  established  by  the  evidence,  though  the  descriptions 
in  the  two  patents  were  not  the  same,  and  the  patent  to  the  plaintiff’s 
assignor  had  not  been  repealed;  that,  in  the  circumstances,  the  question 
of  identity  was  not  res  judicata  by  the  decision  of  the  (Minister  of  Lands 
Forests  and  Mines  in  favour  of  the  defendants ; and,  therefore,  that  the 
grant  to  the  defendants  should  be  declared  void. 

Held,  also,  that  secs.  119  and  121  of  the  Land  Titles  Act,  R.S.O.  1897,  ch. 
138,  were  applicable  to  the  case,  and  the  register  in  the  Land  Titles 
office  might  be  rectified. 

Consideration  of  the  provisions  of  the  Land  Titles  Act  and  the  Public 
Lands  Act,  R.S.O.  1897,  eh.  28. 

Held,  also,  that  the  plaintiff,  as  assignee  of  the  original  grantee  from  the 
Crown,  was  entitled  to  stand  in  the  same  position  as  the  grantee. 

Prosser  v.  Edmonds  ( 1835 ),  1 Y.  & C.  Ex.  481,  distinguished. 

Judgment  of  a Divisional  Court  (Riddell,  J.,  dissenting),  reversed,  and 
judgment  of  Latchford,  J.,  restored,  with  a variation. 


Appeal  by  the  defendants  from  the  judgment  of  Latch- 
ford, J.,  at  the  trial,  in  favour  of  the  plaintiff,  in  an  action  for  a 
declaration  that  he  was  the  owner  in  fee  of  a certain  island,  and 
for  an  injunction  restraining  the  defendants  from  entering  there- 
on, and  for  other  relief. 

June  10  and  11,  1912.  The  appeal  was  heard  by  a Divisional 
Court  of  the  High  Court  of  Justice,  composed  of  Falconbridge, 
C.J.K.B.,  Britton  and  Riddell,  JJ. 

E.  D.  Armour,  K.C.,  for  the  defendants. 

M.  C.  Cameron , for  the  plaintiff. 
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July  17,  1912.  Riddell,  J. This  is  an  appeal  from  the 
judgment  at  the  trial  of  Mr.  Justice  Latchford  (not  reported). 

The  learned  Judge’s  findings  of  fact  are,  in  my  opinion,  after 
a careful  perusal  of  the  evidence,  entirely  justified.  Some  of 
his  conclusions  which  are  complained  of  might,  indeed,  have  been 
the  other  way,  and  perhaps  a reading  of  the  words  used  by  the 
witnesses,  as  they  appear  in  cold  black  and  white,  would  suggest 
that  his  view  of  the  conduct  of  the  defendants  was  unduly 
severe ; but  my  brother  saw  the  witnesses  and  could  best  judge 
of  them;  and  I cannot  say  that  his  conclusions  are  not  wholly 
warranted. 

Duncan,  who  had  been  shooting  in  the  neighbourhood  of 
Bolger  Lake,  in  Burton  township,  district  of  Parry  Sound,  and 
who  with  three  others  was  the  owner  of  a lot  of  twenty-eight 
acres,  upon  which  they  had  a shooting-camp,  was  desirous  of 
buying  an  island  in  the  lake.  He  knew  quite  well  the  island 
he  wanted  to  buy — the  largest  island  in  the  lake.  He  saw  Mr. 
Aubrey  White,  the  Deputy  Minister,  told  him  that  he  wanted  to 
buy  the  largest  island  in  the  lake,  and  put  in  a formal  applica- 
tion, in  which,  being  misled  by  the  departmental  map,  he  de- 
scribed the  island  as  being  intersected  by  a certain  line — the  ex- 
tent of  the  island  was  by  an  officer  of  the  department  es- 
timated at  two  and  a half  acres.  Duncan  paid  $25,  the  pur- 
chase-price, got  his  patent  and  then  his  certificate  of  ownership 
from  the  Registrar  at  Parry  Sound.  This  all  took  place  before 
the  end  of  the  year  1907.  Thereafter,  the  island  wTas  commonly 
known  as  “Duncan  Island;”  and  until  April,  1909,  Duncan  had  - 
no  idea  that  he  had  not  become  regularly  the  owner  of  the  island 
he  had  desired  to  buy — and  in  the  meantime,  in  1908,  he  sold  to 
the  plaintiff.  The  island  he  claims  as  having  been  patented  to 
him  is  not  intersected  by  the  said  line,  and  it  contains  in  fact 
about  seven  and  a half  acres,  being  admittedly  the  largest 
island  in  the  lake.  The  defendant  Clayton,  hunting  in  the 
vicinity,  was  told  by  the  guide  Brownell  that  the  large 
island  was  Duncan  Island,  but  Brownell  suggested  some 
difficulty  in  the  title.  Clayton  then  made  up  his  mind 
“to  play  for  it  and  take  a chance  in  getting  it  any  way.” 

I do  not  think  that  there  is  any  doubt  that  Clayton  knew  perfect- 
ly well  that  the  island  was  claimed  by  Duncan ; but  he  put  in  an 
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application  for  the  island.  Duncan  was  notified,  as  was  Zock; 
and  the  Minister  took  the  matter  into  his  consideration,  heard 
witnesses,  and  finally  decided  that  Duncan’s  patent  did  not 
cover  the  island  in  question ; and  he  directed  a patent  of  the  is- 
land to  issue  to  the  defendants.  Zock  had  in  the  meantime  filed  a 
caution ; but,  upon  receiving  a notice  under  the  Land  Titles  Act, 
R.S.O.  1897,  ch.  138,  sec.  169  (2),  he  withdrew  his  caution.  A 
certificate  was  produced  whereby  it  appeared  that  the  claim  aris- 
ing upon  Zock’s  patent  had  been  considered  by  the  Commissioner 
and  disposed  of  by  him  before  the  issue  of  the  defendants’  patent, 
and  thereupon  the  defendants  received  their  certificate  of  title. 

The  plaintiff  brought  this  action,  alleging:  (1)  patent  to  Dun- 
can; (2)  transfer  to  himself;  (3)  patent  of  the  same  land  to  the 
defendants;  and  claimed:  (a)  a declaration  that  he  is  owner 
in  fee  of  the  island;  (b)  an  injunction  restraining  the  defendants 
from  entering,  etc.,  the  same;  (c)  an  injunction  restraining  the 
defendant  from  transferring  or  mortgaging,  etc.,  the  same;  (d) 
costs;  (e)  general  relief. 

At  the  trial  my  learned  brother  gave  the  plaintiff  his  claims 
(a),  (b),  and  (d)  only. 

The  defendants  now  appeal. 

So  far  as  the  facts  are  concerned,  upon  the  evidence  there 
can  be  no  doubt  that  the  Crown  did  grant  a patent  to  Duncan 
of  the  island  not  quite  accurately  described  in  the  deed.  No 
doubt,  it  was  thought  that  there  were  only  two  and  a half 
acres,  instead  of  seven  and  a half,  probably  because  the 
water  had  been  high  when  the  original  surveyors  were 
in  the  neighbourhood.  The  exact  position  topographically, 
also,  was  not  correctly  represented.  But  that  the  large  is- 
land—for  which  the  patent  was  afterwards  issued  to  the 
defendant — was  bought  and  paid  for  by  Duncan,  and  that 
it  was  intended  that  the  patent  he  got  should  cover  this 
island,  upon  the  evidence  adduced  before  the  trial  Judge  and 
before  us,  there  can  be  no  doubt. 

But  it  is  contended  by  the  defendants  that  the  Court  cannot 
go  behind  the  finding  and  judgment  of  the  Minister  (Commis- 
sioner). There  are  several  cases  in  our  own  Courts  in  which 
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there  was  a dispute  between  parties  as  to  who  was  entitled  to  a 
patent  to  certain  lands — and  it  has  been  invariably  held  that 
where  the  Government  have  examined  into  and  considered  the 
claims  of  such  opposing  parties  to  receive  the  patent,  and  decided 
in  favour  of  the  one  and  issued  a patent  accordingly,  the  other 
cannot  successfully  appeal  to  the  Court— the  Court  will  not  and 
cannot  interfere. 


Boulton  v.  Jeffrey  (1845),  1 E.  & A.  Ill,  is  one  example.  The 
unsuccessful  claimant  filed  a bill  in  equity  to  have  the  successful 
one  declared  a trustee  for  him;  but  he  failed,  and  would  have 
failed  even  if  he  had  shewn  improvidence,  etc. 

In  Barnes  v.  Boomer  (1864),  10  Gr.  532,  the  Crown  Lands 
Department  decided  that  one  of  two  applicants  should  receive  a 
patent;  and  it  was  held  that  the  Court  could  not  interfere. 
There,  however,  it  was  not  shewn  that  the  Crown  acted  in  ignor- 
ance or  misapprehension. 

But  in  Kennedy  v.  Lawlor  (1868),  14  Gr.  224,  the  Court  (Yan- 
Koughnet,  C.)  held  that  it  had  no  power  to  review  the  decision 
of  the  Commissioner  and  say  he  acted  improvidently  or  in  error 
or  mistake. 


Somewhat  to  the  same  effect  is  Farmer  v.  Livingstone  (1883), 
8 S.C.R.  140. 

But  in  none  of  these  cases  was  there  a prior  patent  issued  to 
the  plaintiff  on  the  strength  of  which  an  attack  was  made  on  the 
defendants’  patent  or  its  validity,  as  in  the  present  case. 

The  statute  R.S.O.  1897,  oh.  138,  sec.  169,  which  was  the  Act 
in  force  at  the  time  of  the  transactions  in  question,  is  relied  upon 
by  the  defendants.  The  Local  Master  of  Titles  found  Duncan’s 
patent  registered  (sec.  169  (2)),  and  gave  notice  accordingly  to 
Zock;  he  received  a certificate  under  sec.  169  (3),  and  thereupon 
discontinued  the  proceedings,  and  disallowed  the  objection  and 
claim  founded  on  the  Zoek-Duncan  instruments,  as  was  his  duty 
under  that  section.  The  legislation,  it  seems  to  me,  makes  the 
position  of  the  defendants  under  their  patent  and  the  decision  of 
the  'Commissioner  unassailable — and  the  plaintiff  must  get  rid  of 
that  patent  before  he  can  say  that  the  defendants  have  no  right 
in  the  island. 


XXVIII.] 


ONTARIO  LAW  REPORTS. 


451 


“A  long  line  of  decisions  has  settled  that  an  action  to  declare 
void  a patent  for  land,  on  the  ground  that  it  was  issued  through 
fraud  or  in  error  or  improvidence,  may  be  maintained,  and  that 
measure  of  relief  granted,  at  the  suit  of  an  individual  aggrieved 
by  the  issue  of  such  patent,  and  to  such  an  action  the  Attorney- 
General  as  representing  the  Crown  is  not  a necessary  party : 
Martyn  v.  Kennedy.  (1853),  4 Gr.  61;  Stevens  v.  Cook  (1864), 
10  Gr.  410.  See  also  Farah  v.  Glen  Lake  Mining  Co.  (1908),  17 
O.L.R.  1:”  per  Moss,  'C.J.O.,  in  Florence  Mining  Co.  v.  Cobalt 
Lake  Mining  Co.  (1909),  18  O.L.R.  275,  at  p.  284. 

If  it  were  quite  clear  that  there  is  nothing  more  in  the  way  of 
evidence,  etc.,  available,  we  shojild  now  declare  the  defendants’ 
patent  void ; but  it  must  not  be  forgotten  that  the  'Commissioner 
has  had  before  hint  witnesses  and  documents;  perhaps  he  had 
personal  knowledge  or  information  which  is  not  before  us.  It 
would  not  be  proper — if  the  responsible  advisers  of  the  Crown 
desire  to  insist  upon  the  propriety  of  the  Commissioner’s  decision 
and  to  contend  that  Duncan’s  patent  did  not  cover  this  island — 
for  us,  in  the  absence  of  the  Attorney-General  and  without 
affording  him  an  opportunity  of  supporting  by  evidence  and 
argument  the  view  of  his  former  colleague  and  the  validity  of 
the  patent  issued  in  accordance  with  such  view,  to  decide  in 
favour  of  the  plaintiff.  I have  been  careful  to  say  that  the  con- 
clusions of  fact  arrived  at  are  such  as  are  justified  by  the  evi- 
dence before  Mr.  Justice  Latchford  and  this  Court;  but  these 
conclusions  may  be  in  fact  quite  erroneous  and  by  further  evi- 
dence shewn  to  be  erroneous. 

I think  that  the  Attorney- General  should  be  given  an  oppor- 
tunity to  state,  and,  if  necessary,  to  justify,  the  stand  taken  now 
by  the  Crown.  If  he,  upon  being  applied  to  by  the  plaintiff, 
states  that  the  'Crown  does  not  desire  to  intervene,  the  case  may 
be  disposed  of  upon  the  evidence  now  before  the  Court  without 
further  argument,  and  the  appeal  dismissed;  if  he  desires  to 
be  heard  in  argument,  such  argument  may  be  heard  on  some  day 
to  be  arranged ; if  he  desires  to  cross-examine  witnesses  already 
heard  and  (or)  adduce  further  witnesses,  he  may  be  made  a 
party  to  the  action,  all  proper  amendments  made  in  the  plead- 
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ings,  and  the  trial  continued  before  Mr.  Justice  Latchford  at 
some  convenient  time,  the  evidence  already  taken  to  stand. 

In  the  meantime  this  motion  should  be  retained. 

Falconbridge,  C.J.: — The  Minister  of  Lands  Forests  and 
Mines,  before  the  issue  of  the  defendants ’ patent,  considered  and 
disposed  of  the  claim  arising  under  Zock’s  patent,  and  thereupon 
the  defendants  received  the  certificate  of  title.  That  the  Court 
cannot  review  his  finding  and  judgment  is  well-settled. 

But,  in  view  of  the  very  strong  opinion  of  the  trial  Judge 
that  statements  not  only  false,  but  false  to  the  knowledge  of 
Clayton,  were  made  by  him  to  the  Department,  whereby  the 
officials  were  misled  and  the  Minister’s  judgment  practically 
obtained  by  fraud,  and  of  the  further  fact  that  in  the  present 
case  a prior  patent  issued  to  the  plaintiff,  I agree  that  the  Attor- 
ney-General should  have  an  opportunity  to  intervene  herein. 

The  plaintiff  will  notify  him  accordingly.  If  the  Attorney- 
General  signifies  his  intention  not  to  intervene,  this  appeal 
will  be  allowed  with  costs  and  the  action  dismissed  with  costs. 

If  the  Attorney-General  should  desire  to  be  heard  or  to  adduce 
evidence  or  to  cross-examine  witnesses  already  called,  he  may  be 
added  as  a party,  and  arrangements  may  be  made  either  for  re- 
argument or  for  hearing  the  new  evidence. 

Judgment  will  be  withheld  until  the  Attorney- General  shall 
have  determined  what  course  he  will  take. 

Britton,  J. : — All  the  material  allegations  in  the  statement  of 
defence  have,  in  my  opinion,  been  established  by  the  evidence. 

The  evidence  before  the  Court  shews  that  the  'Crown  intended 
to  grant  and  did  grant  to  the  defendants  the  island  in  question. 

The  claim  of  the  plaintiff  is,  that  the  island  granted  to  Walter 
Duncan  by  patent  No.  2803,  and  as  to  which  a certificate  of  owner- 
ship, under  the  Land  Titles  Act,  was  obtained  by  the  said  Duncan, 
calling  the  land  parcel  1024,  is  the  same  island  as  was  subse- 
quently granted  to  the  defendants  by  patent  No.  3368,  and  as  to 
which  the  defendants  obtained  a certificate  of  ownership  under 
the  Land  Titles  Act — describing  the  island  as  parcel  1620.  The 
answer  to  the  plaintiff’s  case — apart  from  any  question  of  fraud — 
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is,  first,  that  the  identity  of  parcels  separately  described  as  only 
one  parcel  is  not  established. 

The  evidence  does  not  satisfy  me  that  what  the  plaintiff  got 
as  Duncan  Island  is  or  was  intended  to  be  the  same  as  what  the 
defendants  got  as  Claytonwood  island. 

The  'description  in  the  grant  to  the  plaintiff’s  predecessor  is: 
“ Duncan  Island,  containing  two  and  a half  acres,  more  or  less, 
situate  in  Bolger  Lake  opposite  lots  numbers  20  and  21  in  the 
7th  concession  of  the  said  township  of  Burton.” 

The  description  in  the  patent  to  the  defendants  is  “Clayton- 
wood island,  containing  seven  and  one-fifth  acres,  more  or  less, 
situate  in  Bolger  Lake,  in  the  said  township  of  Burton,  as  shewn 
on  a plan  of  survey  ...  a copy  of  which  plan  is  attached  to 
and  forms  part  of  said  letters  patent.  ” It  is  not  clear  to  me  that 
any  person  can  possibly  from  this  plan  say  with  any  degree  of 
certainty  that  the  islands  so  differently  described  are  really  only 
one  island.  The  plaintiffs  attack  the  ownership  of  what  was  un- 
questionably conveyed  to  them  as  Claytonwood  island — and  the 
proof  must  be  made  by  the  plaintiffs  that  this  very  island,  bought 
and  paid  for  by  the  defendants,  had  already,  by  another  name, 
been  bought  and  paid  for  by  Duncan.  The  plaintiff  has  failed 
in  his  proof. 

Second:  the  question  of  identity  was  raised  by  the  plaintiff 
in  opposition  to  the  application  of  the  defendants  to  the  Minister 
of  Lands  Forests  and  Mines  for  a patent  for  this  island.  An 
investigation  was  had;  inquiry  was  made,  the  result  of  which 
was,  that  the  opposition  of  the  plaintiff  was  not  effective,  and  the 
patent  issued  to  the  defendants.  The  Minister  issued  his  cer- 
tificate. The  plaintiff  had  caused  a caution  to  be  filed  against  the 
issue  to  the  defendants  of  a certificate  of  title.  After  the  dis- 
position of  the  matter  by  the  Minister  of  Lands  Forests  and 
Mines,  the  plaintiff  withdrew  his  caution,  and  the  certificate  of 
title  issued  to  the  defendants. 

The  question  of  identity  seems  to  me,,  as  between  the  parties  to 
this  action,  to  be  res  judicata.  As  I said,  the  act  of  the  Crown 
was  advisedly  done.  The  plaintiff  had  full  opportunity,  if  the 
facts  would  warrant  it,  of  preventing  the  patent  issuing  to  the 
defendants. 
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Fraud  in  applying  for  the  purchase  of  land  should  not  be 
imputed  where  all  parties  interested  were  heard,  and  where  there 
was  a decision  apparently  on  the  merits. 

I am  of  opinion  that  the  appeal  should  be  allowed  and  the 
action  dismissed,  both  with  costs. 


The  Attorney-General  did  not  intervene;  and  the  judgment 
of  the  Court,  as  drawn  up  and  issued,  allowed  the  defendants’ 
appeal  and  dismissed  the  action  with  costs  (Riddell,  J., 
dissenting). 

The  plaintiff  appealed  to  the  Appellate  Division  of  the 
Supreme  Court  of  Ontario  from  the  judgment  of  the  Divisional 
Court  of  the  High  'Court  of  Justice. 


March  18  and  19.  The  appeal  was  heard  by  Mulock,  C.J.Ex., 
Maclaren,  J.A.,  Clute,  Sutherland,  and  Leitch,  JJ. 

C.  A.  Masten,  K.C.,  for  the  plaintiff,  argued  that  the  question 
of  fact  rested  upon  the  identity  of  the  lands  covered  by  the  two 
patents ; and  that  there  was  only  one  real  island  in  question,  the 
other  so-called  island  being  a mere  rock.  As  to  the  law  involved 
in  the  case,  he  argued  that  the  Crown  had  no  right  to  derogate 
from  its  patent  by  a subsequent  grant:  Chisholm  v.  Robinson 
(1895),  24  S.C.R.  704;  Regina  v.  Adams  (1900),  Q.R.  18  S.C. 
520;  S.C.,  sub  nom.  The  King  v.  Adams  (1901),  31  S.C.R.  220  ; 
Kilgour  v.  Town  of  Port  Arthur  (1907),  10  O.W.R.  841;  Judica- 
ture Act,  R.S.O.  1897,  ch.  51,  sec.  2&,  sub-sec.  8.  Zock  bought 
without  notice  from  Duncan,  who  was  the  original  grantee 
from  the  Crown.  In  the  circumstances  of  this  case,  the  Court 
has  power  to  make  a declaration  in  favour  of  the  plaintiff : Farah 
v.  Glen  Lake  Mining  Co.,  17  O.L.R.  1;  Florence  Mining  Co.  v. 
Cobalt  Lake  Mining m Co.,  18  O.L.R.  275,  at  p.  284.  There  is  no 
need  to  have  the  Attorney-General  before  the  Court : Mutchmore 
v.  Davis  (1868),  14  Gr.  346.  The  Court  has  power  to  rectify 
the  register  under  the  Land  Titles  Act,  1 Geo.  V.  ch.  28,  sec.  115. 

E.  D.  Armour,  K.C.,  and  A.  C.  Craig,  for  the  defendant, 
argued,  upon  the  facts,  that  there  were  two  islands  of  distinct 
identity,  and  that  the  descriptions  in  the  patents  bore  out  his 
contention.  He  cited  Kennedy  v.  Kennedy  (1913),  28  O.L.R.  1, 
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on  the  question  of  res  judicata.  A right  to  reform  a conveyance 
will  not  pass  by  assignment:  Prosser  v.  Edmonds  (1835), 
1 Y.  & C.  Ex.  481.  The  right  to  institute  a suit 
to  set  aside  a conveyance  on  equitable  grounds  passes 
by  the  grantor’s  subsequent  conveyance  of  the  same 
property:  Dickinson  v.  Burrell  (1866),  L.R.  1 Eq.  337.  A 
right  of  action  for  damages  in  the  nature  of  waste,  being  in 
respect  of  a tort,  is,  on  grounds  of  public  policy,  not  capable  of 
assignment:  Defries  v.  Milne , [1913]  1 Ch.  98.  On  the  question 
of  fraud,  he  cited  Mann  v.  Fitzgerald  (1912),  3 O.W.N.  448, 1529 ; 
Boulton  v.  Jeffrey,  1 E.  & A.  Ill ; Mutchmore  v.  Davis,  14  Gr. 
346,  at  pp.  356,  357  ; and,  on  the  question  of  rectification,  the  Land 
Titles  Act,  R.S.O.  1897,  ch.  138,  secs.  119-123;  and  also  secs.  85 
and  113.  Section  93  does  not  apply.  He  also  referred  to  the 
Land  Titles  Act,  sec.  169,  sub-secs.  (2),  (3).  The  sections  of  the 
Public  Lands  Act,  R.S.O.  1897,  ch.  28,  do  not  apply.  Section 
24  applies  only  to  conditions  subsequent,  or  in  case  of  error  or 
mistake,  or  where  there  is  a clerical  error  (sec.  27).  See  secs.  28 
and  32. 

Masten,  in  reply,  referred  to  and  distinguished  Mann  v. 
Fitzgerald,  3 O.W.N.  488,  1529;  Boulton  v.  Jeffrey,  1 E.  & A. 
Ill ; Mutchmore  v.  Davis,  14  Gr.  346. 

April  5.  The  judgment  of  the  Court  was  delivered  by 
Clute,  J. :— Appeal  from  the  judgment  of  a Divisional  Court, 
King’s  Bench  Division  (Riddell,  J.,  dissenting),  reversing  the 
judgment  of  Latchford,  J.,  at  the  trial,  and  directing  that  the 
action  be  dismissed  with  costs. 

The  plaintiff  claims  the  island  in  question  through  one 
Walter  Duncan,  who  obtained  a grant  thereof  from  the  Crown 
dated  the  21st  November,  1907,  in  which  the  island  is  called 
“Duncan’s  Island.”  Duncan  subsequently  registered  the  same 
and  obtained  a certificate  of  ownership  under  the  Land  Titles 
Act  on  the  11th  December,  1907,  as  parcel  1024.  Subsequently, 
by  transfer  dated  the  3rd  November,  1908,  and  registered  on  the 
26th  December,  1908,  as  No.  4752,  Duncan  transferred  the  island 
to  the  plaintiff.  Afterwards,  in  1909,  the  defendants  obtained  a 
patent  of  an  island  (called  therein  Claytonwood  Island)  which, 
the  plaintiff  alleges,  is  the  identical  island  patented  to  Duncan. 

30 XXVIII.  O.L.R. 


App.  Div. 
1913 

ZOCK 

v. 

■Clayton. 


456 


ONTARIO  LAW  REPORTS. 


App.  Div. 
1913 

ZOCK 

v. 

Clayton. 

Clute,  J. 


[VOL. 


The  plaintiff  brings  this  action  asking  for  a declaration  that 
he  is  the  owner  of  the  island  in  question,  and  for  an  injunction 
restraining  the  defendants  from  interfering  with  his  title,  and 
for  further  and  other  relief. 

The  defendants  claim  that  the  island  for  which  they  obtained 
a patent  is  not  shewn  on  the  Government  plan,  and  is  to  the  west 
of  the  island  granted  to  Duncan ; and  that,  the  Minister  of  Lands 
having  adjudicated  upon  the  objection  of  the  plaintiff  to  the 
defendants  ’ title,  the  validity  of  the  defendants  ’ title  is  res 
judicata ,,  and  that  it  is  not  open  to  the  plaintiff  to  impeach 
the  same,  and  that  in  any  action  to  impeach  it  the  Crown  is  a 
necessary  party. 

The  question  of  identity,  therefore,  becomes  all  important ; 
and  I shall  have  to  trace  the  transaction  at  some  length. 

The  island  is  situated  in  Bolger  Lake,  in  the  township  of 
Burton,  in  the  district  of  Parry  Sound.  An  original  map  shews 
two  islands  in  the  westerly  part  of  the  lake,  the  one  near  the 
north  shore  and  the  other  near  the  south,  and  both  lying  in  front 
of  lots  20  and  21,  on  the  north  shore  and  south  shore 
respectively. 

Duncan,  before  purchasing,  had  been  in  the  habit  of  going 
north  to  this  lake,  in  the  summer  for  fishing  and  in  the  fall  for 
hunting.  He,  with  others,  owned  twenty- eight  acres  of  lot  20 
south  of  the  lake.  He  desired  to  purchase  the  largest  island  in 
the  lake,  and  for  that  purpose  he  saw  the  Deputy  Minister  of 
Lands  and  Forests  and  also  another  official  from  the  survey  de- 
partment, and  stated  to  them  that  he  wished  to  purchase  the 
largest  island  in  this  lake. 

At  that  time  neither  of  the  two  islands  in  the  westerly  part 
of  the  lake,  shewn  upon  the  map  of  the  original  survey,  had  been 
patented  or  applied  for,  and  thus  he  was  then  the  only  applicant 
for  the  island  which  he  desired  to  purchase. 

He  was  asked  about  the  size  of  the  island  by  an  official  of  the 
survey  department,  and  said  that  he  wanted  the  largest  one.  The 
island  had  not  been  surveyed.  The  officer  then  “ figured  it  up,” 
and  said  that  one  of  the  islands  contained  about  two  acres  and 
the  other  about  two  and  one-half  acres;  the' one  would  be  about 
$20  and  the  other  $25.  The  two-acre  island  referred  to  the  south- 
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erly  one,  afterwards  purchased  by  one  Chambers,  a friend  of 
Duncan,  who  put  him  in  the  way  of  securing  it.  Duncan  said, 
“ I want  the  largest  one,”  indicating  the  northerly  one.  The 
map  shewed  that  island  to  be  opposite  lots  20  and  21  on  the 
north  shore.  Thereupon  Duncan  returned  to  his  office  and  sent 
in  his  application  on  the  15th  October,  1907,  addressed  to  Aubrey 
White,  Deputy  Minister  of  Lands.  The  letter  reads: — 

‘ ‘ Sir : — Referring  to  our  conversation  of  yesterday  respecting 
the  above,  I hereby  agree  to  purchase,  for  the  sum  of  $25, 
the  island  in  BoRger  Lake,  known  as  the  largest  island  in  that  lake , 
and  situated  near  the  north  shore  of  lots  20  and  21,  being  in 
the  6th  concession  of  the  township  of  Burton.  1 enclose  herewith 
the  $25,  and  a sketch  of  Bolger  Lake  shewing  the  island  marked 
in  red  ink.  I also  enclose  the  necessary  affidavit  with  reference 
to  the  matter. 

“Your  obedient  servant, 

, “Walter  Duncan, 

“Inspector  of  Detectives.” 

The  sketch  enclosed  was  taken  from  the  original  plan,  and 
skews  the  island  marked  “Duncan”  partly  in  front  of  lot  21 
and  partly  in  front  of  lot  20.  It  shews  another  island  near  the 
south  shore  (Chambers  Island). 

Upon  this  application,  a patent  was  issued  in  due  course  to 
Duncan.  In  the  patent  the  island  is  described  as  containing  two 
and  a half  acres,  being  composed  of  “Duncan  Island,  situated  in 
Bolger  Lake,  opposite  lots  20  and  21  in  the  7th  concession  of  the 
township  of  Burton.”  The  certificate  of  title  under  the  Land 
Titles  Act  also  describes  it  as  “Duncan  Island,  containing  two 
and  a half  acres,  more  or  less,  situated  in  Bolger  Lake,  opposite 
lots  Nos.  20  and  21.” 

After  Duncan  received  the  patent,  he  took  possession  of  the 
island,  cleared  off  part  and  cut  a walk  through  it.  It  turns  out 
that  the  original  plan  of  survey  is  not  quite  accurate ; no  part  of 
this  island  lies  in  front  of  lot  20;  the  whole  of  it  is  in  front  of 
lot  21. 

Upon  Duncan  making  his  application,  the  department  named 
the  island  applied  for  “Duncan  Island,”  and  so  described  it  in 
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the  patent,  and  it  has  continued  to  be  known  by  that  name  ever 
since,  by  those  familiar  with  the  locality. 

Owing  to  the  fact  that  Dnncan  had  hunted  there  for  years  and 
was  perfectly  familiar  with  the  islands  of  the  lake,  and  had  the 
opportunity  of  obtaining  whichever  he  desired,  as  there  was  no 
person  in  possession  and  no  application  in  for  a patent  prior  to 
his  application,  and  from  what  took  place  at  the  department,  it 
admits  of  no  doubt,  I think,  that  what  he  desired  to  obtain,  and 
what  he  applied  for,  and  what  was  intended  to  be  and  was 
granted  to.  him,  was  that  for  which  he  applied,  the  largest  island 
in  the  lake,  then  and  thereafter  called  ‘‘Duncan  Island.” 

Neither  Duncan’s  possession  nor  title,  nor  that  of  the  plain- 
tiff, to  whom  he  conveyed,  was  ever  disputed  until  the  defendants 
sought  to  obtain  a grant  thereof  from  the  ‘Crown.  It  is  impor- 
tant, therefore,  to  inquire  how  the  defendants  came  to  apply  for 
the  island  which  was  patented  to  Duncan. 

The  defendant  Clayton  says  that  he  had  gone  up  to  Bolger 
Lake  for  about  two  years  before  he  made  application  for  the 
island;  that  the  last  time  he  was  there,  the  defendant  Wood  and 
one  Brownell,  a tourist  guide,  were  there  with  him;  that  would 
be  in  the  autumn  of  1908.  He  says  that  he  got  the  idea  of 
applying  for  the  island  in  1890  because  he  found  it  was  not  on 
the  map.  He  had  been  in  Duncan’s  party  the  year  before.  He 
says  that  he  acted  entirely  on  what  was  told  him  by  Brownell  in 
making  his  application  (p.  87)  ; that  they  had  a map  in  the 
camp,  and  that  Brownell  had  pointed  out  the  small  island  (which 
I will  call  Turtle  Island)  as  the  island  which  Duncan  had 
bought;  thus  implying  that  the  island  near  the  north  shore, 
shewn  on  the  plan,  was  not  intended  to  represent  the  large 
island  there,  but  a bit  of  rock,  containing,  as  is  shewn  by  a sub- 
sequent survey,  about  one-third  of  an  acre  at  the  present  height 
of  water;  but  which,  before  the  dams  were  taken  down,  was 
almost  entirely  submerged,  to  which  fact  I will  refer  more  fully 
hereafter. 

Brownell  flatly  contradicts  the  statement  of  Clayton: — 

“Q.  Mr.  Brownell,  Mr.  Clayton  in  his  evidence  said  that  you 
had  pointed  out  to  him  the  smaller  island  in  the  lake  as  being 
the  island  which  Duncan  had  purchased?  A.  I never  pointed 
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out  the  small  island  to  Mr.  Clayton  whatever.  It  was  always 
the  big  island,  and  he  knows  perfectly  well  it  was  the  big  island. 

“Q.  And  you  made  it  clear  to  him  before  he  applied  for  his 
patent?  You  are  satisfied  in  your  own  mind  that  he  knew  it? 
A.  Yes,  I am  satisfied.  I pointed  it  out  to  everybody. 

“Q.  Did  Clayton  speak  to  you  about  making  an  application? 
A.  No. 

“Q.  Not  at  all?  A.  No. 

“ Q.  He  did  not  say  anything — that  he  would  like  to  apply  for 
it  ? A.  No,  but  he  told  me  he  had  applied  for  it,  for  the  Duncan 
Island. 

“Q.  He  said  he  applied  for  the  Duncan  Island?  A.  He 
acknowledged  to  me  he  had  applied  for  that  island,  the  Duncan 
Island. 

“Q.  Do  you  remember  what  he  said  at  that  time?  A.  Yes; 
he  knew  that  was  the  island  Duncan  had  applied  for,  but  he 
was  going  to  play  for  it,  and  take  a chance  in  getting  it  anyway.  ” 

Cross-examination : — 

‘ ‘ Q.  But,  before  he  had  applied  for  a patent,  did  you  point  out 
any  island  as  the  Duncan  Island?  A.  Yes. 

“Q.  What  island?  A.  The  same  island  he  applied  for. 

“Q.  Did  you  ever  say  to  Mr.  Clayton  or  to  Mr.  Wood,  'Dun- 
can thinks  he  has  got  that  island,  but  he  has  not 7 ? A.  Not  them 
words  to  my  knowledge. 

“Q.  What  words  were  they?  A.  That  the  line  did  not  cross 
that  island. 

“Q.  Yes?  A.  And  that  it  was  misrepresented,  and  that 
there  might  be  trouble  some  day,  and  I told  Mr.  Duncan  he  had 
better  see  about  it. 

“Q.  You  told  Mr.  Clayton  that  the  line  did  not  cross  the  big 
island  ? A.  Yes. 

“Q.  And  that  there  might  be  trouble  about  it?  A.  Yes. 

“Q.  And  you  said  that  to  Mr.  Duncan  also?  A.  Yes,  that  is 
the  man  I was  talking  to. 

‘ ‘ Q.  'So  both  of  you  were  talking  about  an  island  that  the  line 
did  not  go  across?  A.  That  the  line  did  not  cross.” 

This,  beyond  a doubt,  was  the  beginning  of  the  trouble. 
Clayton  and  Wood  got  an  inkling  that  in  the  grant  of  the  island 
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to  Duncan  it  is  described  as  being  in  front  of  lots  20  and  21 ; 
whereas  the  line  between  20  and  21  being  produced  from  the 
north  did  not  cross  the  island,  but  neither  does  it  cross  ‘ * Turtle 
Island,  ’ ’ which  is  to  the  east  of  the  line  and  a little  nearer  to  it 
than  the  east  end  of  Duncan  Island. 

Wood,  the  other  defendant,  states  that  'Clayton,  himself,  and 
Brownell  were  there ; that  they  had  been  there  about  a week,  and 
Brownell  was  their  guide.  As  they  passed  the  big  island, 
Brownell  said  something  to  him,  and  from  the  information  he  got 
from  Brownell,  and  from  instructions,  he  put  in  an  application 
for  the  island.  Wood  admits  that  Duncan  made  claim  to  it;  that 
he  heard  this  from  Brownell  before  he  made  application  (p.65). 
He  also  says  that  he  was  again  told  that  it  was  not  Duncan’s 
island.  Therefore,  he  says,  he  made  inquiries  at  the  Parliament 
Buildings,  and  they  told  him  it  was  not  Duncan’s  island.  This 
is  important,  as  will  appear  from  what  took  place  when  he  made 
his  application. 

Cain,  an  official  in  the  Lands  Department,  gave  evidence 
at  the  trial.  He  says  that  Clayton  came  to  the  Department  to 
make  claim  for  the  island,  which  he  stated  to  be  in  Bolger  Lake. 
After  looking  at  the  office  plan,  Cain  told  him  that  the  island 
laid  down  there  had  already  been  patented. 

“Q.  Then,  after  you  told  him  that  all  the  islands  were 
granted,  what  took  place?  A.  Well,  Mr.  Wood  said  that  ‘there 
must  be  another  island  in  the  lake.’  ‘Well,  if  that  be  the  case,’ 
I said,  ‘you  will  have  to  get  a survey  made  of  it.’  ” 

Thereupon  the  defendants  procured  Mr.  David  Beatty, 
P.L.S.,  to  make  a survey  of  the  island,  and  he,  in  his  evidence 
at  the  trial,  states  what  he  did.  He  says  that  the  description 
given  to  him  was  the  section  cut  out  of  a lithograph  plan  of  the 
original  survey  of  the  township,  and  marked  in  pencil  at  the 
place  where  the  island  that  the  defendants  wanted  surveyed 
was,  and  that  the  island  was  shewn  to  he  on  lot  21,  and  that  his 
recollection  was  that  he  was  referred  to  Mr.  Brownell,  who  went 
with  him  on  the  first  survey,  the  plan  of  which  he  returned  to 
Mr.  Wood. 

This  plan  made  by  Beatty  is  of  very  little  help  beyond  shew- 
ing the  island  to  be  in  front  of  lot  21.  He,  however,  says  that 


XXVIII. 


ONTARIO  LAW  REPORTS. 


461 


he  did  not  examine  the  north  shore  and  never  looked  for  a smaller 
island  there,  as  he  only  knew  of  the  particular  island  of  which 
he  made  the  survey. 

He  does  not  recollect;  whether  Brownell  said  anything  to 
him  about  the  island  or  not. 
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This  report  seems  to  have  been  regarded  as  inconclusive  by 
the  department,  for,  on  the  27th  May,  the  Deputy  Minister 
wrote  to  Mr.  Christie,  a Crown  timber  agent  at  Parry  Sound, 
stating,  among  other  things,  that  Mr.  Duncan  had  applied  for 
the  most  northerly  of  the  two  islands  which  he  described  in  his 
application  as  the  largest  island  in  the  lake,  “and  that  it  would 
now  appear  that  probably  the  island  as  surveyed  by  Mr.  Beatty 
is  the  sarnie  island  as  was  patented  to  Mr.  Duncan — at  least 
that  is  Mr.  Duncan’s  contention.”  In  this  view,  I think,  the 
Deputy  Minister  was  undoubtedly  right. 

On  the  15th  June,  Mr.  Christie  replied  to  this  communication, 
stating  that  the  woods'  on  the  north  side  of  the  shore  between 
the  lots  -had  been  burnt  over  years  ago  and  were  now  grown  up 
with  second  growth  timber;  “the  side  line  between  lots  20  and 
21  on  the  north  side  of  the  lake  I could  not  find.  On  the  south 
shore  of  the  lake,  the  said  line  between  lots  20  and  21  is  very 
plain  and  easily  followed.  I sighted  along  the  side  line  to  the 
other  side  of  the  lake.  The  line  crossed  a small  island  or  a 
double,  as  shewn  in  the  enclosed  tracery.  I picketed  the  line 
across  the  island,  and  then  sighted  to  the  north  shore.  The  line 
does  not  cross  any  other  island  than  this  double  island. 
Clay  ton  wood  Island  is  west  of  the  side  line,  lying  opposite  lot 
21,  con.  7.  The  island  marked  red  as  Duncan  Island  is  east  of 
the  side  line  between  lots  20-21,  lying  opposite  lot  20,  con.  7,  as 
marked  in  the  enclosed  tracery.” 

The  matter  subsequently  came  before  the  Minister  of  Lands, 
on  the  3rd  May,  1909,  and  all  parties  were  represented.  After- 
wards, the  plaintiff  was  advised  that  he  had  no  claim  whatever 
to  the  island  recently  surveyed  by  David  Beatty  for  Mr.  Wood, 
which  island  contains  seven  and  one-fifth  acres;  “the  sketch 
filed  by  you  at  the  time  of  application  indicated  another  island 
sold  to  you  as  two  and  a half  acres  and  patented ; the  patent  is. 
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therefore,  being  put  through  for  Claytonwood  Island  in  the 
names  of  Harry  Clayton  and  Henry  Wood.” 

The  original  plan,  as  pointed  out  by  the  Deputy  Minister, 
shewed  only  two  islands,  and  the  line  between  lots  20  and  21 
appears  to  pass  through  both  of  them.  As  a matter  of  fact,  it 
does  not  pass  through  the  most  northerly  of  these  islands,  and 
only  barely  touched  the  east  end  of  the  most  southerly  of  them, 
known  as  Chambers  Island — not  in  question  here.  It  also 
appears  that  it  did  not  pass  through  ■ ‘ Turtle  Island ;”  in  other 
words,  the  description  in  Duncan’s  patent  was  as  applicable, 
as  regards  location,  to  the  largest  island  foir  which  he  applied,  as 
it  was  to  ‘ ‘ Turtle  Island,  ’ ’ which,  it  is  now  stated,  he  obtained ; 
the  one  being  in  front  of  lot  21  and  the  other  in  front  of  lot  20, 
neither  of  them  being  crossed  by  the  line  between  those  lots, 

Mr.  Cavana,  P.L.S.,  who  gave  evidence  at  the  trial,  was  the 
only  one  of  the  witnesses  who  had  traced  out  the  line  on  the 
north  shore  between  lots  20  and  21.  This  he  did  after  a good 
deal  of  trouble,  and  he  ascertained  beyond  a doubt  that  the 
line  does  not  cross  either  Duncan  Island  or  Turtle  Island.  This 
survey  was  made  for  the  purposes  of  the  trial,  after  the  defen- 
dants’ patent  was  granted. 

The  defendants’  application  is  accompanied  by  an  affidavit 
made  by  Mr.  Beatty,  P.L.S.,  who  made  the  survey  for  the 
defendants,  in  which  he  says:  “I  know  Claytonwood  Island  in 
Bolger  Lake,  township  of  Burton,  having  surveyed  said  island 
for  Mr.  Thomas  Clayton,  and  there  are  no  improvements  made 
on  the  island;  that  I do  not  know  of  any  adverse  claim  to  that 
of  said  Mr.  Thomas  Clayton.”  The  defendants  did  not  make 
affidavit  that  there  was  no  adverse  claim,  but  used  Beatty’s 
affidavit,  when  Wood  and  Thomas  Clayton  both,  according  to 
their  own  admission,  knew  that  Duncan  claimed  the  island  under 
his  patent.  So  far  as  appears  in  evidence,  Beatty’s  affidavit 
was  the  only  one  as  to  an  adverse  claim;  and  he,  it  will  be  ob- 
served, only  states  that  he  did  not  know  of  any. 

The  trial  Judge,  who  heard  the  witnesses,  has  made  a very 
strong  finding  in  favour  of  the  plaintiff.  After  pointing  out 
that  Duncan  had  received  the  patent  of  Duncan  Island,  he  says : 

‘ ‘ Subsequently  the  island  attracted  the  attention  of  Mr.  Thomas 
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Clayton  and  also  the  attention  of  Mr.  Henry  Wood,  the  defen- 
dants. Both  of  these  men  were  accustomed  to  hunting,  and  on 
one  or  two  occasions  at  least  had  hunted  in  the  vicinity  of  this 
lake.  I find  as  a fact  that,  before  Mr.  Thomas  Clayton  thought 
of  having  an  application  put  in  for  the  island,  he  was  made 
aware  by  the  witness  Brownell  that  the  island  near  the  north 
shore,  the  largest  island  in  the  lake,  was  the  island  known  as  Dun- 
can Island,  and  was  the  island  claimed  by  Mr.  Duncan.  I also  find 
that  Mr.  Clayton  was  informed  by  Brownell  that  there  was 
a possible  difficulty  in  regard  to  the  island,  arising  out  of  the 
fact  that  the  line  by  which  the  island  was  said  to  be  intersected 
did  not  in  fact  intersect  the  island;  that,  therefore,  Duncan 
Island  really  lay  to  the  west  of  the  line  between  lots  20  and  21 
produced  across  Bolger  Lake.  With  that  knowledge — that 
Duncan  had  the  largest  island  or  that  the  large  island  was  known 
as  Duncan’s  Island — Mr.  Thomas  Clayton,  acting  for  the  defen- 
dant Wood  and  for  his  rson,  the  other  defendant,  did  approach, 
jointly  with  Wood,  the  Crown  Lands  Department,  and  there 
falsely  represented  to  the  department  that  there  was  a large 
island  in  Bolger  Lake  lying  to  the  west  of  the  island  granted  to 
Duncan.  The  statement  wras  not  only  falsie,  but  was  false  to  the 
knowledge  of  Mr.  Clayton;  and  that  false  statement  led  to  all 
the  difficulties  which  subsequently  arise.” 

He  then  points  out  how  the  department,  acting  in  good  faith, 
and  relying  upon  the  statement  made  by  Clayton,  were  misled — 
“ I do  not  suggest  for  one  moment  that  there  was  any  improper 
, action  on  the  part  of  the  department  or  any  one  connected  with 
it.  The  department  was  misled.  It  was  misled  by  the  defen- 
dants and  by  Mr.  Thomas  Clayton  acting  for  them.”  He  then 
declared  that  the  plaintiff  was  the  owner  of  the  island  in 
question,  and  granted  the  injunction. 

There  is  ample  evidence,  in  my  opinion,  to  support  the 
findings  of  the  trial  Judge.  I should,  I think,  upon  the  evidence, 
have  reached  the  same  conclusion.  I entertain  no  doubt  that 
the  most  northerly  of  the  two  islands  in  Bolger  Lake,  shewn  on 
the  original  plan,  was  intended  to  represent  the  largest  island 
in  the  lake.  It  is  incredible  to  me  that  a surveyor,  making  an 
original  survey,  should  have  entered  upon  his  plan  the  small- 
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est  island — a third  of  an  acre — and  have  taken  no  notice  of  an 
island  more  than  twenty  times  its  size,  when  the  line  run  by 
him  was  within  a few  rods  of  it. 

I think  the  evidence  conclusive  that  the  island  shewn  on  the 
original  plan  was  the  largest  island  in  the  lake,  and  was  the  one 
conveyed  to  Duncan. 

The  defendants  deliberately,  in  my  judgment,  misrepresented 
facts  to  the  department,  concealing  the  fact  that  they  knew  that 
the  largest  island,  which  they  applied  for,  had  already  been 
patented  to  Duncan  and  was  known  as  Duncan  Island,  and 
falsely  suggesting  that  there  was  an  island  to  the  west  not  shewn 
on  the  map  and  which  was  not  patented  to  Duncan. 

After  a careful  perusal  of  the  evidence,  I entertain  no  doubt 
whatever  that  the  island  covered  by  the  second  patent  is  the 
same  island  that  was  applied  for  and  for  which  a patent  had 
previously  been  granted  to  Duncan.  The  description  as  ‘ * Duncan 
Island”  in  the  patent,  having  been  identified  and  recognised  as 
such,  was  sufficient  in  itself.  Those  familiar  with  the  island 
knew  it  by  that  name  after  it  was  applied  for  by  Duncan,  and 
the  error  that  it  was  stated  to  lie  in  front  of  lots  20  and  21, 
instead  of  lot  21  only,  was  falsa  demonstratio. 

The  Chief  Justice  of  the  King’s  Bench  was  of  opinion  that 
the  Court  could  not  review  the  finding  of  the  Minister. 

Britton,  J.,  thought  that  the  plaintiff  had  not  established 
the  identity  of  the  island  conveyed  to  him  with  that  of  the  island 
conveyed  to  the  defendants.  He  emphasises  the  fact  that  in  the 
plaintiff’s  grant  Duncan  Island  is  said  to  contain  two  and  a 
half  acres,  whereas  in  the  grant  to  the  defendants  the  island  so 
granted  purports  to  contain  seven  and  one-fifth  acres.  With 
deference,  I think  that  this  difference  of  area  has  not  the  signi- 
ficance and  weight  given  to  it  by  my  brother  Britton. 

At  the  time  Duncan  received  his  grant,  the  island  had  not 
been  surveyed.  It  was  subsequently  surveyed  by  Beatty,  at  the 
instance  of  the  defendants,  and  Beatty  gives  it  as  seven  and 
one-fifth  acres.  Prior  to  this,  its  area  was  not  known.  Cavana 
makes  it  six  and  three-fourth  acres  at  high  water  mark.  He, 
however,  states  that,  having  examined  the  former  height  of  the 
lake  at  the  water  lines  on  the  shores  and  taken  measurements  of 
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the  heights  of  the  former  dams,  the  height  of  the  lake  is  at  pre- 
sent six  feet  lower  than  it  has  been,  the  effect  of  which  height  of 
water  on  Turtle  Island  (which  the  defendants  say  is  the  one 
the  plaintiff  purchased)  would  be  to  make  it  simply  a speck 
of  rock  (perhaps  like  a turtle’s  back  or  a little  larger),  and  Dun- 
can Island  would  have  been  very  much  reduced  in  area,  probably 
to  about  one-third  of  its  present  area. 

If  the  height  of  water  here  referred  to  existed  at  the  time  the 
original  survey  was  made,  what  is  now  called  “Turtle  Island” 
was  almost  submerged;  there  was  then  no  Duncan  Island  (i.e., 
Turtle  Island),  as  claimed  by  the  defendants.  When  Bolger 
made  the  original  survey,  the  inference  would  be  that  he  did 
not  think  it  of  sufficient  importance  to  place  what  is  now  called 
“Turtle  Island”  on  the  map,  and  there  is  no  evidence  to  shew 
that  it  is  of  any  value  whatever. 

The  second  point  raised  by  my  brother  Britton  is  the  ques- 
tion of  identity,  which  he  regarded  as  res  judicata ; that  the  act 
of  the  Crown  was  advisedly  done,  and  that  the  plaintiff  “had 
full  opportunity,  if  the  facts  had  warranted,  to  prevent  the 
patent  being  issued  to  the  defendants.” 

It  may  be  observed  here  that  the  plaintiff’s  title  was  not  im- 
pugned ; it  still  stands ; it  was  not  a case  of  recalling  the  patent 
issued  to  the  plaintiff  by  mistake  or  otherwise.  The  decision  of 
the  Minister  went  upon  the  assumption  that  the  island  in  ques- 
tion was  not  upon  the  original  plan,  and  was  not  intended  to 
be  patented  to  the  plaintiff,  and  was  not  in  fact  patented  to  him. 
None  of  these  assumptions  are,  in  my  opinion,  well  founded, 
the  Minister  having  been  led  to  this  false  conclusion  owing  to 
the  false  statement  made  by  the  defendants.  I agree  with  the 
judgment  of  Riddell,  J.,  who  took  a different  view  from  that 
of  the  majority  of  the  Court.  He  is,  however,  slightly  incorrect 
in  saying  that  Duncan  “described  the  island  as  being  inter- 
sected by  a certain  line.”  The  description  in  his  letter  of 
application  (exhibit  3)  reads:  “Known  as  the  largest  island  in 
that  lake,  and  situated  near  the  north  shore  of  lots  20  and  21.” 
'No  doubt,  he  thought,  as  the  (Government  plan  of  the  original 
survey  shewed,  that  the  line  between  lots  20  and  21  passed 
through  it,  and  he  sends  a sketch,  a copy  of  that  plan,  with 
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his  letter.  No  doubt,  the  reference  to  lot  20  was  erroneous,  but 
there  could  be  no  possible  mistake  as  to  what  he  meant  by  his 
application,  wherein  he  says,  “the  island  in  Bolger  Lake  known 
as  the  largest  island  in  that  lake  and  situated  near  the  north 
shore  of  lots  20  and  21.  ” 

A long  line  of  decisions  has  settled  that  an  action  to  declare 
void  a patent,  on  the  ground  that  it  was  issued  through  fraud, 
error,  or  improvidence,  may  be  maintained ; and  that  the  Attor- 
ney-General, representing  the  Crown,  is  not  a necessary  party. 

But,  in  my  view,  this  jurisdiction  does  not  rest  solely  on 
the  decided  cases,  but  upon  the  statute  law  and  upon  the  Judica- 
ture Act. 

Prior  to  4 & 5 Viet.  ch.  100,  if  a Crown  grant  prejudiced 
or  affected  the  rights  oif  persons,  relief  was  obtained  by  scire 
facias  to  repeal  the  grant.  (See  Halsbury’s  Laws  of  England, 
vol.  10,  sec.  76,  p.  35 ; Chitty ’s  Prerogatives  of  the  Crown,  p.  331.) 
By  4 & 5 Viet.  ch.  100,  sec.  29,  an  additional  remedy  was  pro- 
vided, giving  to  the  Court  of  Chancery  for  what  was  called  Upper 
Canada  and  to  the  Court  of  King’s  Bench  in  that  part  of  this 
Province  formerly  called.  Lower  Canada,  upon  action,  bill  or 
plaint,  to  be  exhibited  in  either  of  the  said  Courts,  respecting 
grants  of  land  situate  in  the  said  parts  of  this  Province,  respect- 
ively, and  upon  hearing  of  the  parties  interested,  or  upon  default 
oif  the  said  parties,  after  such  notice  of  the  proceedings  as  the 
said  Courts  shall  respectively  order,  in  all  cases  wherein  patents 
for  lands  have  or  shall  have  issued  through  fraud  or  in  error 
or  mistake,  power  to  decree  the  same  to  be  void;  and  upon  the 
registry  of  such  decree  in  the  office  of  the  Provincial  Registrar 
of  this  Province,  such  patents  shall  be  deemed  void.  This  clause 
was  continued  in  16  Viet.  ch.  159,  sec.  21;  C.S.C.  eh.  22,  sec.  25; 
23  Viet.  ch.  2,  sec.  25 ; and,  with  some  modification,  appears  in 
R.-S.O.  1877,  ch.  23,  sec.  29.  The  change  in  the  language  is  in  in- 
troducing the  word  ‘ ‘ improvidence,  ’ ’ instead  of  ‘ ‘ mistake.  ’ ’ The 
section  reads  as  follows:  “In  all  cases  wherein  patents  for  lands 
have  issued  through  fraud,  or  in  error  or  improvidence,  the 
Court  of  Chancery  may,  upon  action  or  suit  instituted  respect- 
ing such  lands  situate  within  its  jurisdiction,  and  upon  hearing 
of  the  parties  interested,  or  upon  default  of  the  said  parties 
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after  such  notice  of  proceedings  as  the  said  'Court  orders,  decree 
such  patents  to  be  void ; and  upon  a registry  of  such  decree  in 
the  office  of  the  Provincial  Secretary,  such  patents  shall  be 
void  to  all  intents.  ’ ’ 

This  clause  was  repealed  by  50  Yict.  ch.  8,  and  the  following 
substituted  therefor:  “In  cases  of  a patent  for  land  being  re- 
pealed or  avoided  by  the  High  Court,  the  judgment  shall  be 
registered  in  the  proper  registry  office.” 

In  Farah  v.  Glen  Lake  Mining  Co.,  17  O.L.R.  1,  Teetzel,  J., 
pointed  out  (p.  7)  that  the  origin  of  Con.  Rule  241  is  in  sub- 
stance the  same  as  clauses  1 and  2 of  22  Yict.  ch.  97 ; and  his 
view  was,  that  the  effect  of  repealing  sec.  29  and  leaving  Con. 
Rule  241  “as  the  only  mode  of  procedure  provided  for  invoking 
the  jurisdiction  of  the  Court  to  repeal  letters  patent  has  not 
heretofore  been  discussed  in  a reported  case,  and  I do  not  think 
the  cases  decided  under  4 & 5 Yict.  can  assist  the  defendants. 
In  my  opinion,  the  effect  is  that  the  jurisdiction  of  the  Court 
to  repeal  and  amend  letters  patent  issued  erroneously  or  by 
mistake,  or  improvidently,  or  through  /fraud  . . . can  now  only 
be  exercised  when  the  action  has  been  brought  before  the  Court 
after  compliance  with  the  conditions  contained  in  Rule  241.” 
But  the  Court  of  Appeal,  before  whom  the  case  came,  was  of 
a different  opinion.  After  referring  to  the  repeal  of  clause  29 
of  R.S.O.  1877,  ch.  23,  the  Court  points  out  (pp.  16  and  17) 
that  “between  the  27th  April,  1842,  when  these  provisions 
first  became  law,  and  the  22nd  August,  1881,  on  which  day  the 
Judicature  Act  of  Ontario,  1881,  came  into  force,  it  had  been 
repeatedly  held  that  in  a case  coming  within  them  a bill  in 
equity  might  be  exhibited  at  the  suit  of  the  party  aggrieved,  and 
that  the  Attorney-General  was  not  a necessary  or  even  a proper 
party,  except  in  a case  where  one  of  the  parties  was  entitled  to 
compensation,  or  where  there  were  other  special  circumstances.  ’ ’ 
During  this  period  of  forty  years,  “the  jurisdiction  to  be  exer- 
cised by  the  Court  of  Chancery  was  only  in  respect  of  patents 
for  land  issued  through  fraud  or  in  error  or  improvidence.  The 
legislation  formed  part  of  that  relating  to  the  management  and 
sales  Of  public  lands,  and  was,  no  doubt,  intended  for  the  pro- 
tection of  applicants  for  the  acquisition,  by  purchase  or  other- 
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wise,  of  interests  in  the  lands  of  the  'Crown,  against  patents 
issued  in  prejudice  of  their  claims  through  error  or  impro- 
vidence on  the  part  of  the  Crown  or  through  fraud  practised 
upon  it.  It  provided  a new  remedy  for  persons  prejudiced  by 
grants  issued  or  procured  through  or  by  such  means.  The 
Court  was  endowed  with  jurisdiction  to  entertain  and  deal 
with  this  class  of  cases  according  to  the  ordinary  procedure. 
Cases  involving  questions  in  relation  to  grants  by  the  Crown  of 
a different  character  were  left  to  the  operation  of  the  common 
law  or  were  specially  provided  for  by  legislation.  Crown  suits 
were  left  to  be  conducted  as  before.” 

This  was  the  jurisdiction  of  the  Court  of  Chancery  until  the 
coming  into  force  of  the  Ontario  Judicature  Act,  1881.  That 
jurisdiction,  by  see.  9,  was  vested  in  the  High  Court.*  The  Court 
held,  in  the  Farah  case  (p.  18),  that  ‘ ‘ the  language  is  sufficiently 
wide  and  far-reaching  to  include  (the  jurisdiction  vested  in  the 
Court  of  Chancery  by  R.S.O.  1877,  ch.  23,  sec.  29.  That  juris- 
diction was  thereby  transferred  to  and  vested  in  the  High  Court 
of  Justice.” 

The  judgment  in  the  Farah  case  settles  the  law  upon  what  I 
venture  to  think  is  a perfectly  sound  basis  as  to  the  jurisdiction 
of  the  Court  in  such  a case  as  the  present.  Its  jurisdiction, 
originally  established  by  4 & 5 Viet.  eh.  100,  sec.  29,  continued 
and  re-enacted  in  R.S.O.  1877,  ch.  23,  sec.  29,  is,  by  sec.  9 of 
the  Ontario  Judicature  Act,  1881,  vested  in  the  High  Court — 
now,  by  the  Law  Reform  Act,  1909,  9 Edw.  VII.  ch.  28,  sec,  6, 
known  as  the  High  Court  Division  of  the  Supreme  Court  of 
Ontario. 

In  Boulton  v.  Jeffrey , 1 E.  & A.  Ill,  although  the  then  recent 
Act  of  4 & 5 Viet,  was  not  referred  to,  Robinson,  C. J.,  points  out 
(p.  112)  that  in  that  case  the  grantee  of  the  Crown  was  not 
charged  with  anything  wrong  in  obtaining  the  grant,  but  merely 
urged  his  claim  to  a patent  on  the  footing  olf  right,  and  the 
Government  exercised  its  judgment  on  a full  knowledge  of  all 
the  circumstances. 

In  Barnes  v.  Boomer,  10  Gr.  532,  Spragge,  V.-C.,  said:  “I 
cannot  say  that  the  patent  was  issued  in  error,  mistake  or  impro- 

*See  R.S.O.  1897,  ch.  51,  secs.  41,  42. 
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vidence;”  and  refused  the  injunction.  Upon  the  trial  he  said 
that  he  saw  no  reason  to  change  the  views  which  he  had  formerly 
expressed. 

In  Kennedy  v.  Lawlor,  14  Gr.  224,  Van  Koughnet,  C.,  pro- 
ceeds upon  the  assumption  that  the  Commissioner  of  Crown 
Lands  had  acted  with  the  full  knowledge  of  all  the  facts  dis- 
closed in  the  papers  deposited  in  the  proper  department,  and  did 
not  feel  that  he  had  any  power  to  review  the  Commissioner’s 
decision  and  say  that  he  acted  in  error  or  mistake. 

As  was  pointed  out  by  my  brother  Riddell,  in  none  of  these 
cases  was  there  a prior  patent  issued  to  the  plaintiff  on  the 
• strength  of  which  an  attack  was  made  on  the  defendant ’s  patent. 
In  my  opinion,  the  Court  has  jurisdiction  wherever,  upon  the 
facts,  the  case  is  brought  within  sec.  29  of  the  former  Act. 

In  Martyn  v.  Kennedy , 4 Gr.  61,  where  a party,  having 
paid  the  patent  fee  for  a lease,  had  gone  into  possession  and 
made  large  improvements;  and  the  custom  being  that  the  party 
so  paying  was  considered  as  having  a lease  for  twenty-one  years, 
with  a right  of  renewal  and  preemption,  and  the  Crown  having, 
in  ignorance  of  the  facts,  subsequently  by  letters  patent  granted 
the  lands  in  question  as  a glebe  for  the  Rector  of  Darlington, 
such  patent  was  rescinded,  as  having  been  issued  in  error  and 
mistake.  ’ ’ 

In  Proctor  v.  Grant  (1862),  9 Gr.  26,  being  a bill  filed  by 
persons  who  had  made  improvements  on  the  land,  the  Court, 
under  the  circumstances,  ordered  the  patent  to  be  revoked  as 
having  been  issued  in  error  and  mistake.  Upon  review  ( S.C. , 
ib.  224),  the  Court,  while  affirming  the  general  doctrine  on  which 
the  decree  was  pronounced  in  this  cause,  “ reversed  the  same  on 
the  ground  of  want  of  notice  to  a subsequent  purchaser  of  the 
improper  conduct  of  the  grantee  of  the  Crown  in  obtaining  the 
patent.  ’ ’ 

In  Lawrence  v.  Pomeroy  (1863),  9 Gr.  474,  Van  Koughnet, 
C.,  was  not  inclined  to  extend  the  jurisdiction  of  the  Court, 
but  to  limit  it  to  a case  where  the  plaintiff  had  an  equity  to  the 
consideration  of  the  Crown  of  which  they  were  in  ignorance 
when  the  patent  issued.,  and  which,  if  known  to  them,  might  have 
influenced  the  judgment  in  his  favour.  I am  unable  to  reeon- 
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cile  this  view  of  the  effect  of  the  statute  with  the  law  as  laid 
down  by  this  Court  in  the  Farah  case,  or  with  what,  I think,  is 
the  obvious  intendment  of  the  statute.  In  the  following  year, 
however,  the  same  learned  Judge  seems  to  have  taken  a broader 
view  of  the  jurisdiction  of  the  Court,  for  in  Stevens  v.  Cook 
(1864),  10  Gr.  410,  Yan  Koughnet,  C.,  said:  “Since  the  decision 
in  Martyn  v.  Kennedy , it  must  be  considered  as  the  law  of  the 
Court  that  any  individual  aggrieved  upon  the  issue  of  a patent 
through  error  on  the  part  of  the  Crown,  may  invoke  the  aid  of 
the  Court  to  repeal  it,  and  that  this  right  is  not  given  to  the 
Attorney-General  alone.  ’ ’ 

In  Mwtchmore  v.  Davis , 14  Gr.  346,  it  was  held  that  a bill 
by  a private  individual  impeaching  a patent  for  fraud  or  error 
must  shew  that  the  plaintiff’s  interest  arose  before  the  impeached 
patent  was  issued;  and  such  is  the  fact  in  the  present  case. 

This  rule  applies  whether  the  plaintiff’s  interest  is  under 
another  patent  for  the  same  land,  or  under  a contract  for  pur- 
chase. 

In  Chisholm  v.  Robinson , 24  S.C.R.  704,  the  action  was  for 
possession  of  land,  the  plaintiffs  claiming  title  by  possession,  and 
the  defendants  through  a grant  'from  the  Crown  in  1892.  It 
was  shewn  that  the  Crown  had  granted  this  land  before  the 
beginning  of  the  nineteenth  century.  The  Supreme  Court 
affirmed  the  decision  appealed  from,  holding  that  the  Crown  in 
1892  parted  with  its  title  and  had  never  resumed  it. 

In  The  King  v.  Adams,  31  S.C.R.  220,  it  was  held  that  the 
provisions  of  the  Quebec  statute  respecting  the  sale  and  manage- 
ment of  public  lands  (32  Viet.  ch.  11,  R.S.Q.,  art.  1299)  did  not 
authorise  the  cancellation  of  letters  patent  by  the  Commissioner 
of  Crown  Lands  where  adverse  claims  to  the  lands  exist.  The 
clause  referred  to  reads  as  follows:  “Whenever  a patent  has 
been  issued  to,  or  in  the  name  of,  the  wrong  party,  through  mis- 
take in  the  Crown  Lands  Department,  or  contains  any  clerical 
error,  or  misnomer,  or  wrong  description  of  the  land  thereby 
intended  to  be  granted,  the  Commissioner  of  Crown  Lands 
(there  being  no  adverse  claim)  may  direct  the  defective  patent 
to  be  cancelled  and  a correct  one  to  be  issued  in  its  stead,  which 
corrected  patent  shall  relate  back  to  the  date  of  the  one  so  can- 
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celled  and  have  the  same  effect  as  iff  issued  at  the  date  of  such 
cancelled  patent.” 

There  is  in  the  Public  Lands  Act,  R.S.O.  1897,  ch.  28,  no 
section  exactly  corresponding  to  the  one  quoted.  Section  24  of 
the  Ontario  Act  reads:  “If  the  Commissioner  of  Crown  Lands 
is  satisfied  that  a purchaser,  grantee,  locatee  or  lessee  off  public 
land,  or  any  assignee  claiming  under  or  through  him,  has  been 
guilty  of  fraud  or  imposition,  or  has  violated  any  of  the  con- 
ditions of  sale,  grant,  location  or  lease  or  of  the  license  of  occu- 
pation, or  if  such  sale,  grant,  location,  or  lease  or  license  of 
occupation  has  been  or  is  made  or  issued  in  error  or  mistake, 
he  may  cancel  such  sale,  grant,  location,  lease  or  license,  and 
resume  the  land  therein  mentioned,  and  dispose  of  it  as  if  no  sale, 
grant,  location  or  lease  thereof  had  ever  been  made.  ’ ’ 

It  is  sufficient  to  say,  with  respect  to  this  clause,  that  it  is 
quite  obvious  that  the  Crown  did  not  act  under  this  section  in 
issuing  the  second  patent.  There  was  no  pretence  of  any  fraud 
or  violation  of  any  conditions  on  the  part  of  the  plaintiff,  nor 
did  the  Crown  assume  in  any  way  to  cancel  or  deal  with  the 
grant  to  Duncan ; nor  was  the  sale  made  or  patent  issued  in  error 
or  mistake.  Duncan  applied  for  the  largest  island  in  Bolger 
Lake,  and  is  was  intended  to  be  and  was  in  fact  granted  to  him, 
under  the  name  “Duncan  Island.” 

It  was  the  only  island  near  the  north  shore  that  could  feed 
the  grant.  It  is  absurd  to  suppose  that  the  bit  of  rock — some- 
times almost  submerged — could  have  been  intended  to  represent 
an  island  at  least  twenty  times  its  size. 

The  Crown  could  not  and  did  not  assume  to  cancel  the  grant 
to  Duncan,  and  had  no  title  upon  which  the  subsequent  grant  to 
the  defendants  could  operate. 

The  plaintiff  is,  therefore,  entitled  to  have  it  declared  that  the 
grant  to  the  defendants  is  null  and  void,  unless  (1)  the  plain- 
tiff, as  assignee  of  Duncan,  is  not  entitled  to  stand  in  the  posi- 
tion of  Duncan,  and  (2)  that  the  plaintiff  is  excluded  by  the 
registration  of  the  defendants’  title  under  the  Land  Titles  Act. 

As  to  the  first  point:  Mr.  Armour  relied  upon  Prosser  v. 
Edmonds,  1 Y.  & C.  Ex.  481.  A consideration  of  this  case 
shews  the  facts  there  to  be  very  different  from  the  present.  It 
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was,  in  effect,  held  that  a bare  right  to  file  a bill  in  equity  for  a 
fraud  committed  on  the  assignor  could  not  be  assigned  so  as  to 
give  a cause  of  action — that  it  must  be  coupled  with  an  interest. 
Here  the  plaintiff  had  obtained  his  certificate  of  title  before  the 
patent  was  issued  to  the  defendants.  If  the  case  has  any  appli- 
cation here,  it  is  adverse  to  the  defendants’  contention:  see 
Mutchmore  v.  Davis,  14  Gr.  at  pp.  351-2. 


In  the  present  case,  it  was  not  a bare  right  which  was  assigned 
to  the  plaintiff,  but  land  definitely  described  in  the  patent  and 
known  as  Duncan ’s  Island.  It  cannot,  I think,  be  open  to  doubt 
that,  whatever  right  Duncan  had  to  have  the  defendants’  patent 
declared  void,  that  right  passed  to  the  plaintiff. 

Then  as  to  the  effect  of  the  Land  Titles  Act,  R.S.O.  1897, 
ch.  138,  and  the  registration  thereunder:  it  operates  in  favour 
of  the  plaintiff’s  title  rather  than  against  it.  It  must  be  remem- 
bered that  the  plaintiff’s  title  is  registered  under  that  Act,  and  a 
certificate  in  due  form  granted  to  him  prior  to  the  defendants’ 
patent  and  certificate. 

Section  13  provides  that  the  first  registration  olf  any  person 
as  owner  of  land  with  an  absolute  title,  shall  vest  in  the  person 
so  registered  an  estate  in  fee  simple  in  such  land,  together  with 
all  rights,  privileges,  and  appurtenances  belonging  or  appur- 
tenant thereto.  Thus  it  would  appear  that,  under  this  Act, 
before  proceedings  were  taken  by  the  defendants  to  obtain  a 
patent  of  the  island  in  question,  the  plaintiff  was  the  registered 
owner  thereof  with  an  absolute  title  in  fee  simple  vested  in  him. 

Now,  turning  to  sec.  119,  dealing  with  the  rectification  of  the 
register,  it  provides  that  ‘ ‘ where  any  Court  of  competent  juris- 
diction has  decided  that  any  person  is  entitled  to  any  estate, 
right,  or  interest  in  or  to  any  registered  land  or  charge,  and  as  a 
consequence  of  such  decision  the  Court  is  of  opinion  that  a recti- 
fication of  the  register  is  required,  the  Court  may  make  an 
order  directing  the  register  to  be  rectified  in  such  manner  as  it 
thinks  just.” 

By  sec.  121,  “The  Master  of  Titles  shall  obey  the  order  of  any 
competent  Court  in  relation  to  any  registered  land,  on  being 
served  with  an  order  or  an  official  copy  thereof.  ’ ’ 
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I am  of  opinion  that  secs.  119  and  121  are  applicable  to  this 
case,  and  that  the  register  may  be  rectified. 

Referring  to  the  registration  of  judgments,  the  Public  Lands 
Act,  R.S.O.  1897,  ch.  28,  sec.  31,  provides  that,  “subject  to  the 
Land  Titles  Act,  ilf  a patent  for  land  is  repealed  or  avoided  by 
the  High  Court,  the  judgment  shall  be  registered  in  the  registry 
office  of  the  registry  division  in  which  the  land  lies.”  “Subject 
to  the  Land  Titles  Act”  harmonises  with  clause  119,  which  pro- 
vides for  the  rectification  of  the  register. 

Section  124  of  the  Land  Titles  Act  provides  that  “any  dis- 
position of  land  or  of  a charge  on  land  which  if  unregistered 
wwld  be  fraudulent  and  void,  shall,  notwithstanding  registra- 
tion, be  fraudulent  and  void  in  like  manner.” 

The  action  taken  before  the  Local  Master  at  Bracebridge  on 
behalf  of  the  plaintiff,  and  afterwards  abandoned,  creates  no 
difficulty  to  granting  relief  in  this  action,  as  the  Master  clearly 
had  no  authority  to  deal  with  the  question  here  involved.  The 
Minister  of  Lands  and  Forests  having  granted  his  certificate  that 
the  claim  of  Walter  Duncan  to  the  island  was  considered  by  him 
and  disposed  of  by  disallowance  before  the  issue  of  the  patent 
to  the  defendants,  the  Master  thereupon  was  bound  to  discontinue 
further  consideration  of  the  plaintiff’s  claim  and  disallow  any 
objection  raised  by  him  (see  sec.  169,  sub-sec.  3,  and  secs.  140  and 
141  of  the  Land  Titles  Act)  ; so  that  the  suggestion  made  at  bar 
that  another  forum  had  disposed  of  the  question  here  involved 
is  untenable. 

The  result  is,  that,  having  regard  to  the  findings  of  the  trial 
Judge  and  the  evidence  which  supports  such  findings,  I am  of 
opinion  that  Duncan,  by  his  original  application,  applied  for  the 
largest  island  in  Bolger  Lake ; that  his  application  was  granted, 
and  a patent  issued  to  him  of  such  island  under  the  name  of 
Duncan  Island;  that  he  entered  into  possession  and  did  work 
upon  the  island  in  the  way  of  clearing  and  making  roads ; that, 
for  valuable  consideration,  he  sold  and  conveyed  the  island  in 
question  to  the  plaintiff;  that,  by  registration  of  the  original 
patent  and  the  subsequent  transfer  in  the  Land  Titles  office  at 
Bracebridge,  the  title  in  fee  simple  became  vested  in  the  plaintiff ; 
that  thereafter  the  defendants  and  Thomas  Clayton,  who  acted 
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for  them,  having  actual  notice  and  knowledge  that  Duncan  Island 
was  patented,  and  having  learned  that  there  was  some  mis- 
description, and  that  the  line  between  lots  20  iand  21  did  not  pass 
through  it,  as  shewn  on  the  plan,  conceived  the  idea  of  obtaining 
a patent  for  the  same  island  under  another  description ; that,  with 
this  end  in  view,  they  falsely  represented  that  there  was  another 
island  in  the  lake  to  the  west  of  Duncan  Island,  not  shewn  on  the 
plan,  and  unpatented ; and  that  all  that  took  place  subsequently 
in  regard  to  the  matter,  and  the  error  in  granting  the  patent 
to  the  defendants,  arose  out  of  this  false  statement ; that,  under 
the  original  statute  of  4 & 5 Viet.  ch.  100,  sec.  29,  continued  by 
various  re-enactments  embodied  in  R.S.O.  1877,  ch.  23,  sec.  29, 
down  to  the  time  of  the  passing  of  the  Judicature  Act  of  1881,  the 
Court  had  jurisdiction,  in  all  cases  wherein  patents  for  lands 
were  issued  through  fraud  or  in  error  or  improvidence,  to  decree 
such  patents  to  be  void;  and  that,  upon  registration  of  such 
decree  in  the  office  of  the  Provincial  Secretary,  such  patents 
were  void  to  all  intents  and  purposes  ; and  this  jurisdiction  has 
been  continued  and  now  exists  by  sec.  9 of  the  Judicature  Act 
of  1881  in  the  High  Court  of  Justice. 

The  facts  in  this  case  bring  it  clearly  within  the  class  of  cases 
referred  to  in  the  statute. 

The  judgment  of  the  Divisional  Court,  King’s  Bench  Division, 
should  be  set  aside,  and  the  judgment  of  the  trial  Judge  should 
be  restored,  and  varied  by  declaring  that  the  patent  granted  to 
the  defendants  of  the  island  in  question,  called  therein  Clayton- 
wood  Island,  dated  the  2nd  August,  1909,  is  void  and  should  be 
delivered  up  to  be  cancelled,  and  that  a copy  of  such  judgment  be 
registered  in  the  Provincial  Secretary ’s  office,  and  with  the  Master 
of  Titles  at  Bracebridge,  and  the  register  in  the  Land  Titles  office 
there  corrected.  This  relief  may  be  granted  under  the  prayer  for 
further  and  other  relief ; yet,  as  all  the  facts  were  fully  brought 
out  at  the  trial,  and  the  defendants  cannot  be  prejudiced,  the 
record  may  be  amended  as  asked  claiming  the  relief  herein 
granted. 

The  plaintiff  is  entitled  to  the  costs  of  this  appeal  and  of  the 
appeal  before  the  Divisional  Court, 


Appeal  alloived. 
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[IN  CHAMBERS.] 

Re  Aurora  Scrutiny. 

Municipal  Corporations — Local  Option  By-law — Scrutiny  of  Ballots — Con- 
solidated Municipal  Act,  1903',  sec.  371 — Jurisdiction  of  County  Cour't 
Judge — Certifying  Result  to  Council — Judicial  Act — Prohibition — In- 
quiry into  Validity  of  Votes — Finality  of  Voters’  Lists — 7 Edw.  VII. 
chi  4 — 1 Geo.  V.  ch.  64,  sec.  23 — Eon-residents  at  Time  of  Voting — 
Town  Divided  into  Wards — Qualified  Voter  Voting  Tunce — Voting  in 
Wrong  Ward — Invalid  Exercise  of  Legal  Right  to  Vote — Right  of 
Judge  to  Deduct  Illegal  Votes  from  Majority  in  Certifying  Result — 
Absence  of  Inquiry  as  to  how  Persons  Voted. 

Certifying  the  result  of  a scrutiny  of  the  ballots  cast  at  the  voting  upon 
a municipal  by-law  ('Consolidated  Municipal  Act,  1903,  sec.  371)  is 
a judicial  and  not  a ministerial  act. 

In  re  Saltfleet  Local  Option  By-law  (1908),  1'6  O.L.R.  293,  followed. 

Upon  a scrutiny  of  the  ballots  oast  at  the  voting  upon  a local  option  by- 
law, a 'County  Court  Judge  found  that  the  votes  given  by  six  persons 
were  illegal,  and  proposed  to  certify  to  the  council  that  the  majority  of 
the  votes  was  against  the  by-law: — 

Held,  upon  a motion  for  prohibition,  that  the  question  was,  not  whether 
the  Judge  reached  a correct  conclusion  in  law,  but  whether  he  had  jur- 
isdiction to  inquire  into  the  validity  of  the  six  votes.  Error  in  law 
is  a basis  for  prohibition  only  when  the  Judge  thereby  creates  for  him- 
self a fictitious  jurisdiction. 

Two  of  the  six  persons  referred  to  were  residents  of  the  municipality 
when  the  lists  were  finally  revised,  but  afterwards  abandoned  their 
residence,  and  were  not  residents  at  the  time  of  the  voting: — 

Held,  that  the  Judge  had  jurisdiction  to  inquire  as  to  the  validity  of  the 
votes  of  these  persons. 

In  re  Saltfleet  Local.  Option  By-law,  supra,  followed. 

Two  others  of  the  six  were  non-residents  at  the  time  of  the  revision  of 
the  voters’  lists,  their  names  were  improperly  put  upon  the  list,  and 
they  continued  to  be  non-residents  at  the  time  of  the  voting: — 

Held,  that  the  Judge  had  jurisdiction  to  inquire  as  to  the  validity  of  the 
votes  of  these  persons  also:  1 Geo.  V.  ch.  64,  sec.  23;  Re  West  Lome 
Scrutiny  (1912),  2i6  O.L.R.  339. 

Of  the  two  remaining  persons,  one  voted  twice.  The  name  of  the  other 
appeared  on  the  voters’  list  as  a resident  freeholder  in  two  wards.  After 
the  revision  of  the  list,  he  sold  the  property  he  was  living  upon,  and 
went  to  live  upon  the  other,  in  a different  ward.  He  voted  in  the 
ward  in  which  he  was  not  living  at  the  time  of  the  voting:  — 

Held,  that  the  Judge  had  jurisdiction  to  inquire  into  the  validity  of  the 
votes  of  these  two  persons  also. 

The  Courts  having  declared  that  a scrutiny  under  sec.  371  includes  the 
jurisdiction  to  investigate  as  to  the  voter’s  qualification,  so  long  as 
it  does  not  conflict  with  the  finality  of  the  lists  under  the  Ontario 
Voters’  Lists  Act,  7 Edw.  VII.  ch.  4,  it  follows  that  the  Judge  has 
jurisdiction  also  to ' investigate  as  to  whether  or  not,  in  a given  case, 
the  right  to  vote,  finally  and  absolutely  certified  by  the  list,  was  sub- 
sequently so  exercised  as  to  constitute  the  ballot  deposited  a legal 
vote. 

Held,  also,  that  the  Judge  was  at  liberty  to  certify,  as  he  proposed  to 
do,  without  actual  inquiry  as  to  how  the  six  persons  had  voted,  that 
the  majority  of  the  votes  given  was  against  the  by-law. 

Re  West  Lome  Scrutiny,  supra,  followed. 
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Application  by  Thomas  A.  Manning  for  an  order  prohibiting 
one  of  the  Junior  Judges  of  the  County  Court  of  the  County  of 
York  from  finding,  upon  a scrutiny  of  the  ballots  cast  at  the 
voting  upon  the  local  option  by-law  of  the  Town  of  Aurora,  that 
five  or  any  number  of  illegal  votes  were  cast  in  favour  of  the 
by-law ; and  from  issuing  to  the  town  council  a declaration  that 
the  majority  of  the  votes  was  against  the  by-law;  and  from 
imposing  costs  upon  the  municipality. 


April  1.  The  application  was  heard  by  Lennox,  J.,  in 
Chambers. 

H.  E.  Irwin,  K.C.,  and  T.  Urquhart,  for  the  applicant. 

James  Haverson,  K.C.,  and  Eric  N.  Armour,  for  Alfred  V. 
Snowdon,  the  applicant  for  the  scrutiny,  respondent  upon  this 
application. 


April  7.  Lennox,  J. : — I think  the  costs  can  properly  be 
left  out  of  the  consideration  of  this  motion.  Costs  are  in  the 
discretion  of  the  Judge  ; the  question  does  not  concern  the  appli- 
cant; and  the  municipality  has  not  moved. 

I have  had  the  advantage  of  perusing  the  findings  of  the 
learned  County  Court  Judge  and  the  certificate  he  proposes  to 
issue,  and  there  is  is  no  finding  that  4 4 the  illegal  votes  were 
cast  in  favour  of  the  by-law.” 

It  is  of  some  importance  to  keep  in  mind  that  counsel  for  the 
applicant  were  emphatic  in  declaring  that  the  six  votes  decided 
upon  the  scrutiny  to  be  illegal  were  all  clearly  illegal;  but  not 
perhaps  vitally  important;  as  the  question  in  the  end  is,  not 
whether  the  learned  Judge  reached  a correct  conclusion  in  law, 
but  had  he  the  right — that  is,  the  jurisdiction—  to  inquire  into 
the  validity  of  the  votes  in  question?  Error  in  law  is  only  a 
basis  for  prohibition  when  the  Judge  thereby  creates  for  himself 
a fictitious  jurisdiction.  See  cases  collected  in  In  re  Long 
Point  Co.  v.  Anderson  (1891),  18  A.R.  401. 

As  a preliminary  objection,  Mr.  Armour  submitted  that  the 
application  is  too  late;  that  the  County  Court  Judge  has  done 
everything  except  “certify  the  result  to  the  council,”  as  pro- 
vided for  by  sec.  371  of  the  Municipal  Act ; and,  this  being,  as  he 
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argued,  a purely  ministerial  act,  there  is  nothing  to  prohibit.  He  Lennox,  j. 
referred  me  to  Regina  v.  Coursey  (1895),  27  O.R.  181,  and  David - 1913 

son  v.  Taylor  (1890),  14  P.R.  78.  These  cases  are  clearly 
distinguishable.  Aurora 


Scrutiny. 

I was  also  referred  to  Hancock  v.  Somes  (1859),  28  L.J.N.S. 

M.‘C.  196;  and,  in  the  absence  of  a direct  decision,  this  case 
would  afford  some  ground  for  the  argument  that  certifying  to 
the  council  is  a ministerial  act. 

Mr.  Armour,  however,  overlooked  the  circumstance  that  in 
In  re  Saltfleet  Local  Option  By-law  (1908),  16  O.L.R.  293,  it  is 
distinctly  held  that  certifying  the  result  is  a judicial  and  not  a 
ministerial  act ; with  the  result  in  that  case  that  the  County  Court 
Judge  was  prohibited  from  giving  effect  to  such  of  his  con- 
clusions as  conflicted  with  the  provision  for  finality  of  the 
Ontario  Voters’  Lists  Act. 

I am,  therefore,  of  opinion  that  I have  power  to  prohibit  the 
learned  Junior  Judge  of  the  County  Court  of  the  County  of  York 
if,  in  what  he  proposes  to  do,  he  is  exceeding,  or  if  his  proposed 
action  results  from  exceeding,  his  jurisdiction. 

Then,  has  he  gone  beyond  or  is  he  proposing  to  go  beyond 
his  jurisdiction?  He  inspected  the  ballot  papers,  heard  evidence, 
inquired  as  to  the  right  of  six  persons  to  vote,  and  determined 
that  the  votes  given  by  these  six  persons  were  illegal.  These 
persons  are  not  all  in  the  same  class  and  they  must  be  considered 
in  classes;  as,  although  it  is  now  clearly  established  that  the 
County  'Court  Judge  has  jurisdiction  to  prosecute  a scrutiny 
vastly  broader  than  a mere  recount,  he  yet  has  not  jurisdiction 
to  make  an  unlimited  range  of  inquiry. 

Well,  then,  two  of  the  persons  complained  of,  A.  E.  Jacks  and 
Aaron  Love,  were  residents  of  Aurora  when  the  lists  were  finally 
revised,  but  afterwards  abandoned  their  residence  and  were  not 
residents  at  the  time  of  the  voting.  This  class  of  disqualification 
the  Judge  had  jurisdiction  to  inquire  into  without  going  further 
for  authority  than  the  Saltfleet  case. 

Two  other  persons,  Jennie  Smith  and  Hannah  Schriener, 
were,  I infer,  non-residents  at  the  time  of  the  revision  of  the 
voters’  lists — were  improperly  put  upon  the  list — and  continued 
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to  be  non-residents  at  the  time  of  the  voting.  As  to  the  votes  of 
these  two  persons  the  Judge  had  not  jurisdiction  to  inquire,  by 
reason  of  the  finality  of  the  list,  under  the  decision  in  the  Salt- 
fleet  case,  as  the  statute  then  was ; but  he  had  such  jurisdiction, 
upon  the  authority  of  the  majority  judgment  of  the  Court  of 
Appeal  in  Re  West  Lome  Scrutiny  (1912),  26  O.L.R.  339, 
recently  affirmed  in  the  Supreme  Court  of  Canada.  This  dis- 
tinction, however,  became  unimportant  before  the  votes  were  cast 
in  the  present  case,  as  sec.  23  of  1 Geo.  V.  ch.  64  provides:  “Not- 
withstanding the  provisions  of  section  24  of  the  Ontario  Voters 
Lists  Act,  the  certified  list  mentioned  in  that  section  shall  not  be 
final  and  conclusive  as  therein  mentioned  as  to  persons  who  were 
not  at  the  date  of  taking  the  vote  on  such  by-law  or  have  not 
been  for  three  months  before  that  date  bond  fide  residents  of  the 
municipality  to  which  the  by-law  relates.” 

For  practical  purposes,  I need  go  no  further,  because,  if  the 
loss  of  six  votes  would  determine  the  issue  adversely  to  the  by-law, 
the  loss  of  one  vote  is  equally  prejudicial;  for  the  'by-law,  with 
the  vote  undisturbed  as  originally  counted,  'has  only  the  bare 
requisite  majority.  But,  as  the  learned  Judge  may  be  prohibited 
from  giving  effect  to  any  part  of  his  inquiry  as  to  which  he 
exceeded  his  jurisdiction,  I should,  I think,  consider  and  deter- 
mine whether  he  had  jurisdiction  to  continue  his  scrutiny  as  to 
the  two  other  persons  whose  votes  he  declares  illegal. 

One  of  these  persons,  Thomas  Sisman,  voted  twice.  'Concern- 
ing the  other  man,  Samuel  George,  as  I understand  the  statement, 
he  appeared  on  the  voters’  list  as  a resident  freeholder  in  two 
wards.  Subsequently  to  the  revision  of  the  list,  he  sold  the  pro- 
perty he  was  living  upon,  and  took  up  his  residence  on  the  other. 
He  was,  therefore,  still  a resident  in  the  municipality.  It  is 
claimed  that  he  should  have  voted  in  the  ward  in  which  he 
resided.  He  voted,  however,  in  the  other  ward. 

Now,  these  two  men  constitute  a class  by  themselves,  distinct 
from  either  of  those  I have  already  referred  to:  and  the  juris- 
diction for  scrutiny  as  to  these  has  not,  so  far  as  I can  see,  been 
determined  in  any  case.  Indeed,  there  are  expressions  in  some  of 
the  cases  which  might  be  taken  to  mean  that  the  lists,  under  the 
Ontario  Voters’  Lists  Act,  7 Edw.  VII.  ch.  4,  are  final  to  all 
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intents  save  as  to  the  specific  exceptions  provided  for  by  sec.  24 ; 
and,  further,  that  there  could  be  no  inquiry  other  than  within 
the  limits  of  these  exceptions.  The  latter  part  of  this  proposition, 
at  least,  has  not  been  actually  decided,  and  has  not  been  involved 
in  any  of  the  cases  referred  to,  as  the  finality  of  the  lists  is  not 
attacked. 

This  is  not  a question  of  the  existence  of  a legal  vote,  but  is 
a question  of  the  valid  exercise  of  a legal  right  to  vote ; and  this 
was  evidently  the  attitude  of  the  'County  'Court  Judge.  He  says: 
“In  reaching  my  conclusion  I have  not  in  any  way  gone  behind 
the  voters’  list,  but  have  treated  it,  so  far  as  these  votes  were 
concerned,  as  to  the  right  of  these  parties  to  vote  as  indicated  by 
the  voters’  list,  as  being  final  and  conclusive.  It  must  be  borne 
in  mind,  however,  that  the  grounds  upon  which  the  votes  of 
Sisman  and  George  are  attacked  are  entirely  apart  from  and  in- 
dependent of  their  right  to  vote,  as  apparent  on  the  voters’  list.” 

It  seems  to  me  clear ^ then,  that  the  Courts  having  declared 
that  ia  scrutiny  under  sec.  371  of  the  Consolidated  Municipal 
Act,  1903,  includes  the  jurisdiction  to  investigate  as  to  the  voter’s 
qualification,  so  long  as  it  does  not  conflict  with  the  finality  of  the 
lists  already  referred  to,  it  follows  that  the  Judge  has  juris- 
diction also  to  investigate  as  to  whether  or  not,  in  a given  case, 
the  right  to  vote,  finally  and  absolutely  certified  by  the  lists,  was 
subsequently  so  exercised  as  to  constitute  the  ballot  paper  depos- 
ited in  the  ballot  box  a legal  vote. 

I have,  therefore,  come  to  the  conclusion  that  the  Judge  had 
also  jurisdiction  to  inquire  into  the  validity  of  the  votes  of  these 
two  men. 

Acting,  then,  within  his  jurisdiction,  and  coming  to  the 
conclusion  that  six  of  the  votes  were  illegal,  the  'County  Court 
Judge  proposes  to  “certify  and  declare  to  the  Council  of  the 
Municipality  of  the  Town  of  Aurora  that  the  majority  of  the 
votes  given  upon  the  voting  upon  the  by-law  . . . was  against 
the  said  by-law;”  and  the  applicant  contends  that  the  Judge 
should  not  be  allowed  to  do  this. 

I think  he  should  be  allowed  to  do  it ; and,  even  without  cases 
to  aid  me,  I think  it  is  clearly  his  duty  to  do  so  under  the  statute. 

Counsel  for  the  applicant  argues  that  the  'County  Court  Judge 
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should  only  report  the  facts ; as  was  suggested,  but  not  decided, 
in  Re  Orangeville  Local  Option  By-law  (1910),  20  O.L.R.  476. 

Section  371,  after  providing  for  the  inspection  of  the  ballot 
papers  and  hearing  of  evidence  and  arguments,  says  that  the 
Judge  “ shall  . . . determine  whether  the  majority  of  the  votes 
given  is  for  or  against  the  by-law,  and  shall  forthwith  certify 
the  result  to  the  council.  ’ ’ 

Counsel  for  the  applicant  strenuously  argued  that  this  point 
is  not  yet  covered  by  authority.  I have  already  said  that,  even 
in  the  absence  of  authority,  I would  feel  bound  to  say,  though 
with  great  deference  to  the  opinion  of  eminent  Judges  to  the 
contrary,  that  what  the  'County  Court  Judge  proposes  to  do  is 
within  his  jurisdiction  and  duty  under  the  Act. 

But  I think  there  is  clear  authority.  In  Re  West  Lome 
Scrutiny  (1911),  23  O.L.R.  598,  Mr.  Justice  Middleton  held  that 
the  Judge  must  determine  whether  the  by-law  was  carried  or 
not,  and  must  certify  the  result,  namely,  whether  the  vote  was  for 
or  against  the  by-law ; and  he  directed  that  the  County  'Court 
Judge  should  proceed  to  find  out  how  each  of  these  men  voted, 
and  prohibited  the  County  Court  Judge  until  this  further 
inquiry  was  made. 

When  the  West  Lome  case  came  to  the  Court  of  Appeal,  the 
questions  were : — 

1.  Had  the  Judge  of  the  County  Court  of  the  County  of 
Elgin  acted  within  his  jurisdiction  in  inquiring  into  the  validity 
of  the  five  votes  in  question? 

2.  Was  the  Judge  at  liberty  to  certify,  as  he  proposed  to  do, 
without  actual  inquiry  as  to  how  these  persons  had  voted,  that 
the  majority  of  the  votes  given  was  against  the  by-law? 

Both  these  questions  were  decided  affirmatively  by  a majority 
of  the  Court  of  Appeal,  and  this  decision  has  been  affirmed  by  the 
Supreme  'Court. 

In  the  Court  of  Appeal  the  learned  Chief  Justice  (26  O.L.R. 
at  p.  343)  said:  “The  result  should,  in  my  opinion,  be  that  the 
County  Court  Judge’s  ruling  was  correct,  and  that  his  certificate 
should  stand.”  Mr.  Justice  Garrow,  at  p.  350,  said:  “Upon 
the  whole,  after  much  consideration,  I am  not  prepared  to  say 
that  the  learned  County  Court  Judge  was  wrong  in  proposing  to 
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deduct  the  disallowed  votes  from  the  total  of  those  cast  in  favour 
of  the  by-law.  That  seems  to  have  been  for  so  long  the  practice 
that,  if  a change  is  desired,  it  should  come  through  legislation. 
The  result  is,  that,  making  such  deduction,  the  by-law  has  not 
received  the  requisite  majority,  and  the  County  Court  Judge 
should  certify  accordingly.  ’ ’ Mr.  Justice  Magee,  at  p.  358,  con- 
cluding a very  carefully  reasoned  judgment,  says:  “The  Judge 
can  arrive  at  the  result  only  upon  the  evidence  before  him,  which 
is  here  that  five  persons  voted  who  should  not  have  done  so,  and 
they  may  or  may  not  all  have  voted  for  the  by-law ; and,  there- 
fore, he  cannot  say  that  it  has  been  carried.  In  my  opinion, 
therefore,  the  prohibition  should  not  have  been  granted,  and  the 
appeal  should  be  allowed  without  costs.  ’ ’ 

Upon  the  whole,  it  can  hardly  be  said,  in  view  of  the  decision 
of  the  Supreme  Court  in  the  West  Lome  case,  that  the  law  was  so 
unsettled  as  to  invite  this  application. 

The  motion  will  be  dismissed  with  costs. 


[APPELLATE  DIVISION.] 

Re  Stratford  Fuel  Ice  and  Construction  Co. 
Coughlin  and  Irwin’s  Claim. 


Company — Winding-up — Claim  on  Assets — Guaranty — Payment  by  Guaran- 
tors to  Secured  Creditor — Right  to  Rank  for — Affidavit  of  Claim  Filed 
by  Creditor — Compromise  of  Claim — Memorandum  of  Settlement — Con- 
struction and  Effect — Proof  of  Claim  under  Winding-up  Act — Double 
Ranking — Voluntary  Payment — Compounding — Agreement  not  to  Rank. 

At  the  date  of  an  order  for  the  winding-up  of  the  company,  it  was  in- 
debted to  a bank  in  the  sum  of  $40,000.  The  bank  held  as  security  for 
its  claim,  inter  alia,  a mortgage  upon  the  real  estate  and  certain  other 
assets  of  the  company  for  $25,000.  It  also  held  a bond,  executed  by 
the  claimants  and  others,  by  which  they  guaranteed  payment  of  the 
ultimate  balance  due  by  the  company  to  the  bank,  and  by  which  they 
agreed  that  the  bank  should  be  at  liberty  to  compound  with  the  com- 
pany and  to  take  and  give  up  any  security  without  discharging  the 
claimants  as  sureties;  in  all  these  matters  the  bank  being  at  liberty 
to  exercise  its  own  discretion.  After  the  making  of  the  winding-up 
order,  the  bank  filed  with  the  liquidator  a claim  for  $40,000,  of  which  it 
claimed  a preference  to  the  extent  of  $25,000.  An  action  was  then 
brought  by  the  liquidator  against  the  bank,  attacking  the  validity  of  the 
securities.  That  action  was  brought  down  to  trial,  but  was  not  tried, 
the  parties  agreeing  upon  a compromise.  A written  memorandum  of 
settlement  provided  that  the  bank  should  be  entitled  to  the  proceeds  of 
the  sale  of  the  assets  covered  by  its  mortgage,  $25,000,  but  was  not  to 


Lennox,  J. 

1913 

Re 

Aurora 

Scrutiny. 


1912 

Dec.  4. 

1913 
April  7. 


482 


ONTARIO  LAW  REPORTS. 


1913 

Re 

Stratford 
Fuel 
Ice  and 
'Construc- 
tion 'Co. 
Coughlin 
and 
Irwin’s 
. Claim. 


[VOL. 

rank  upon  the  estate  in  the  hands  of  the  liquidator;  that  the  bank  should 
pay  $1,000  to  the  liquidator;  that  the  other  securities  held  by  the  bank 
should  be  declared  valid;  and  that  the  bank  retained  and  reserved  all 
its  rights  against  all  the  securities  in  its  hands  and  against  the  guar- 
antors. The  trial  Judge  directed  judgment  to  be  entered  in  the  action 
in  accordance  with  the  memorandum;  but  no  formal  judgment  was  en- 
tered. The  claimants,  pursuant  to  their  guaranty,  paid  $4,800  to  the 
bank,  and  sought  to  rank  therefor  upon  the  assets  of  the  company  in  the 
hands  of  the  liquidator:  — 

Held,  that  they  were  entitled  so  to  rank. 

The  affidavit  of  claim  filed  by  the  bank  with  the  liquidator  could  not  be 
treated  as  proper  proof  under  the  'Winding-up  Act,  or  as  shutting  out 
other  claims  recognised  by  that  Act. 

It  is  not  double  proof,  in  the  sense  of  asserting  claims  in  different  rights, 
that  is  objectionable; . but  double  ranking,  or  effective  proof,  so  as  to 
compel  payment  of  two  dividends  in  respect  of  the  same  debt. 

The  payment  made  by  the  claimants  was  not  voluntary.  They  agreed  to 
allow  the  bank  to  deal  or  compound  with  any  of  the  parties  to  the  negoti- 
able securities.  The  receipt  of  part  of  the  debt  and  the  agreement  not 
to  rank  for  the  balance  amounted  to  compounding;  and  the  claimants 
had  agreed  that  the  discharge  of  the  principal  debtor  should  not  affect 
their  liability  on  the  guaranty. 

Construction  and  effect  of  the  memorandum  of  settlement  discussed. 

Sections  2 (j) , 36,  37,  69,  73,  76,  77,  7'8,  80,  81,  82,  83  of  the  Winding-up 
Act,  R.S.'C.  1906,  oh.  144,  considered,  in  the  light  o*f  the  English  auth- 
orities. 

Judgment  of  Middleton,  J.,  reversed. 

Appeal  by  the  liquidator  of  the  company,  in  a winding-up 
proceeding  under  the  Dominion  Winding-up  Act,  from  an  order 
of  the  Local  Master  at  'Stratford,  in  the  course  of  the  winding-up, 
allowing  the  claimants  'Coughlin  and  Irwin  to  rank  upon  the 
assets  of  the  company  for  the  sum  of  $4,800. 

November  21,  1912.  The  appeal  was  heard  by  Middleton,  J., 
in  the  Weekly  Court  at  Toronto. 

R.  T.  Harding,  for  the  appellant,  the  liquidator. 

R.  S.  Robertson,  for  the  respondents,  the  claimants. 

December  4,  1912.  Middleton,  J. : — An  appeal  from  the  de- 
cision of  the  Master  at  Stratford  allowing  the  claimants  to  rank 
for  the  sum  of  $4,800,  being  an  amount  paid  by  them  to  the 
Traders  Bank  under  a guaranty  of  the  indebtedness  of  the  com- 
pany in  liquidation.  The  claimants  are  admittedly  entitled  to 
rank  for  a further  sum  of  $400. 

At  the  date  of  the  liquidation,  the  company  was  indebted  to 
the  Traders  Bank  for  about  $40,000.  The  bank  held  as  security 
for  its  claim,  inter  alia,  a mortgage  upon  the  real  estate  and 
certain  other  assets  of  the  company  for  $25,000.  It  also  held 
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a bond,  executed  by  the  present  claimants  and  others,  by  which 
they  jointly  and  severally  guaranteed  payment  of  the  ultimate 
balance  due  by  the  company  to  the  bank,  and  by  which  they 
agreed  that  the  bank  should  be  at  liberty  to  compound  with  the 
company  and  to  take  and  give  up  any  security  without  dis- 
charging the  claimants  as  sureties;  in  all  of  these  matters  the 
bank  being  at  liberty  to  exercise  its  own  discretion. 

After  the  making  of  the  winding-up  order,  an  action  was 
brought  by  the  liquidator  against  the  bank,  attacking  the  valid- 
ity of  the  securities.  This  action  was  compromised;  and  the 
rights  of  the  parties  depend  altogether  upon  the  true  effect  and 
meaning  of  this  compromise. 

At  the  time  of  the  making  of  the  compromise,  by  agreement 
between  the  parties  the  property  covered  by  the  mortgage 
attacked  had  been  sold,  and  had  realised  $25,000.  This  sum  was 
held  by  the  bank  subject  to  the  litigation.  By  the  compromise, 
the  bank  repaid  $1,000  of  this  to  the  liquidator,  retaining  $24,000. 

* The  bank  also  agreed  not  to  rank  upon  the  estate  in  the  hands  of 
the  liquidator;  and  the  hank  further  reserved  its  rights  against 
the  guarantors  of  the  debt. 

The  learned  Master  has  held  that  the  effect  of  this  agreement 
is,  that  the  bank  retained  $24,000  on  account  of  its  preferred 
claim,  and  that  the  agreement  not  to  rank  was  personal  to  the 
bank,  and  that  the  effect  of  the  reservation  of  the  bank’s  right 
against  the  sureties  was  to  reserve  to  the  sureties  the  right,  upon 
payment  of  the  balance  due,  to  rank  against  the  estate.  He  has 
accordingly  allowed  the  claim. 

I do  not  think  that  this  is  the  true  meaning  of  the  compromise 
made.  It  is  elementary  that  there  cannot  be  double  ranking  in 
a liquidation.  The  claim  of  the  bank  was  entitled  to  rank  once, 
and  once  only.  If  the  sureties  paid  before  the  claim  was  filed, 
they  might  rank ; but,  after  the  bank  proved  its  claim,  the  sureties 
could  not  also  prove ; but,  upon  payment,  they  would  be  subro- 
gated to  the  bank’s  rights. 

It  is  true  that  the  agreement  is  an  agreement  not  to  rank; 
but  this  is  a matter  of  form  only.  In  substance,  the  transaction 
was  this.  The  bank  had  a claim  for  $40,000.  Of  this,  it 
claimed  a preference  to  the  extent  of  $25,000,  and  as  to  the  bal- 
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ance  it  would  be  an  ordinary  creditor.  It  agreed  to  accept 
$24,000  in  full  of  all  its  claims  against  the  liquidator,  both  as  a 
preferred  creditor  and  as  an  unsecured  creditor.  Under  the 
terms  of  the  guaranty,  it  had  the  right  to  make  this  compromise, 
and  the  sureties  could  not  complain.  The  bank  reserved  its 
right  against  the  sureties ; but,  upon  payment,  they  can  be  sub- 
rogated only  to  the  rights  of  the  bank  at  the  date  of  payment ; 
and,  as  the  bank  agreed  to  compound  the  claim  against  the 
liquidator,  the  sureties  can  have  no  higher  rights  than  the  bank 
itself  had ; and,  as  the  $24,000  was  paid  in  satisfaction  of  all  of 
the  claims  against  the  funds  in  the  liquidator’s  hands,  to  permit 
the  sureties  now  to  rank  would  be  to  violate  the  rule  against 
double  ranking. 

The  appeal  should,  therefore,  be  allowed ; and  the  liquidator 
should  be  entitled  to  his  costs  against  the  respondents.  There 
should  be  no  costs  of  the  proceedings  in  the  Master’s  office,  as 
there  success  was  divided. 

The  claimants  appealed  from  the  order  of  Middleton,  J. 

January  31.  The  appeal  was  heard  by  Meredith,  G'.J.O., 
Maclaren,  Magee,  and  Hodgins,  JJ.A. 

7.  F.  Hellmuth,  K.'C.,  and  R.  S.  Robertson , for  the  appellants. 
The  learned  Judge  has  erred  in  the  law  applicable  to  the 
settlement  arrived  at  between  the  bank  and  the  liquidator,  in  the 
action  brought  by  the  liquidator  against  the  bank,  and  in  the 
conclusion  of  fact  to  which  he  has  come  in  reference  to  the  mean- 
ing of  the  document  of  settlement.  The  learned  Judge  held 
that  the  guarantors  could  not  rank  on  the  estate  except  in  sub- 
rogation to  the  bank.  That  view  is  opposed  to  the  authorities. 
If  a creditor  agrees  with  his  debtor  to  render  himself  even  in- 
capable of  suing  the  debtor,  but  reserves  his  rights  against  the 
surety,  then  the  surety  is  entitled  to  come  in  and  make  his  claim 
against  the  debtor.  There  is  no  such  thing  under  our  Winding- 
up  Act  as  discharge  of  a debtor;  though  there  is  in  England: 
In  re  Natal  Investment  Co.,  NevilVs  Case  (1870),  L.R.  6 Ch.  43. 
The  guarantors  had  the  right  of  proof  under  sec.  69  of  the 
Winding-up  Act,  R.S.C.  1906,  ch.  144.  The  doctrine  of  subroga- 
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tion  cannot  be  applied:  Badeley  v.  Consolidated  Bank  (1886), 
34  Ch.D.  536,  at  p.  556,  where  it  is  said  that  the  guarantors  have 
further  rights  than  simply  to  stand  in  the  place  of  the  bank. 
See  also  Hialsbury’s  Laws  of  England,  vol.  15,  p.  517,  par.  975, 
and  p.  567,  par.  1061;  Kearsley  v.  Cole  (1846),  16  M.  & W.  128; 
Perry  v.  National  Provincial  Bank  of  England , [1910]  1 Ch.  464, 
and  especially  at  p.  475,  where  Commercial  Bank  of  Tasmania 
v.  Jones,  [1893]  A.'C.  313,  is  referred  to.  This  is  a voluntary 
settlement,  not  a forced  one:  Ex  p.  Jacobs  (1875),  L.R.  10  Ch. 
211.  The  bank’s  action  in  agreeing  not  to  rank  did  not  discharge 
the  surety.  The  bank  only  agreed  that  as  a bank  they  would 
not  rank.  This  did  not  discharge  the  surety  : Green  v. 

Wynn  (1869),  L.R.  4 Ch.  204:  Badeley  v.  Consolidated 
Bank,  34  Ch.  D.  536,  at  p.  557.  As  to  double  ranking, 
there  would  be  no  double  ranking  here  as  held  by  the 
learned  Judge.  There  was  no  proof  at  all  by  the  bank,  but  only 
the  tiling  of  a claim.  Proof  of  a claim  under  our  statute  is  only 
made  when  a claim  is  contested.  There  had  been  no  contesting  of 
the  bank’s  claim  under  the  statute.  The  rule  is  against  double 
ranking,  not  against  double  proving,  and  double  ranking  does 
not  exist  here.  As  to  the  surety’s  right  of  proving,  we  refer  to 
Ex  p.  Delmar  (1890),  38  W.R.  752;  In  re  Northern  Counties 
of  England  Fire  Insurance  Co.,  Macfarlane’s  Claim  (1880), 
17  Ch.  D.  337,  at  p.  340.  While  the  bank  could  compromise  its 
own  claim,  it  could  not  compromise  our  rights.  It  could  com- 
promise its  claim  and  extinguish  its  claim  against  us.  If  it 
retains  its  right  against  us,  it  preserves  our  rights  against  the 
estate. 

Sir  George  C.  Gibbons,  K.C.,  and  R.  T.  Harding,  for  the 
liquidator,  the  respondent.  Under  the  Winding-up  Act,  the 
sections  dealing  with  the  filing  of  claims  by  a creditor  are  sec.  2, 
clause  (j),  which  defines  “ creditor,”  and  secs.  69  to  76.  This 
procedure  has  always  been  treated  as  what  amounts  to  proving  a 
claim.  It  is  true  that  the  contestation  is  dealt  with  in  other 
sections.  Yet  the  ordinary  proof  of  claim  is  by  filing  the  claim 
on  oath,  as  required  by  the  Act.  This  was  done  here,  and  the 
claim  was  the  bank’s  own : In  re  Beaty  (1880),  6 A.R.  40.  If  the 
appellants  were  permitted  to  rank,  there  would  be  a double  rank- 
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ing,  which  cannot  be  allowed.  The  bank  had  'a  right  to  agree  not 
to  rank  on  its  claim.  The  bargain  did  not  destroy  the  right 
of  the  appellants  to  sue  the  company,  but  did  destroy  their 
right  to  rank  on  the  estate.  There  cannot  be  two  settlements  of 
one  claim.  We  care  not  whether  it  is  called  subrogation  or  not, 
it  was  the  same  claim ; it  had  all  been  settled : Eimden  on  Winding- 
up  of  'Companies,  6th  ed.,  p.  156.  No  second  claim  for  the  debt  can 
be  filed.  The  sureties  are  making  their  fight  at  the  wrong  time. 
When  the  bank  asked  them  to  settle,  they  had  a good  defence  by 
saying,  “ You  had  no  right  under  the  bond  to  deal  with  the  mort- 
gage, ’ ’ The  sureties  are  subrogated  to  the  bank’s  rights: 
Sheldon  on  Subrogation,  2nd  ed.,  secs.  86  and  87,  where  all  the 
important  cases  are  cited;  Brandt  on  Principal  and  Surety, 
3rd  ed.,  sec.  328.  The  payment  made  by  the  appellants  to  the 
bank  was  voluntary. 

Hellmuth,  in  reply.  As  to  when  a claim  becomes  proved,  see 
Gordon  v.  Matthews  (1909),  19  O.L.R.  564;  In  re  Northern 
Counties  of  England  Fire  Insurance  Co.,  Macfarlane’s  Claim , 
17  Ch.D.  337.  On  the  question  of  the  guarantors’  claim  being  a 
continuing  claim  within  the  statute,  see  In  re  Blackpool  Motor 
Car  Co.,  [1901]  1 Oh.  77. 

April  7.  The  judgment  of  the  'Court  was  delivered  by 
Hodgins,  J.A. : — The  argument  for  the  respondent  that  the 
filing  of  the  affidavit  of  its  local  manager  by  the  Traders  Bank 
with  the  liquidator  enabled  the  latter  to  deal  with  the  bank  as 
the  only  claimant  in  respect  of  the  debt  set  out  in  that  affidavit, 
and  that,  in  consequence,  the  settlement  made  between  the  bank 
and  the  liquidator  on  the  basis  of  such  claim,  prevents  the 
appellants  from  ranking  oil  the  estate,  leads  to  one  of  two  results, 
each  equally  inconsistent  with  the  terms  of  the  arrangement  as 
expressed  in  the  consent  minutes. 

One  is,  that  the  bank  in  fact  released  the  sureties,  although 
in  form  reserving  its  right  against  them;  the  other  that,  if  it 
did  not  release  them,  the  bank’s  consent  not  to  rank  must  be 
read  as  covering  and  including  the  sureties,  and  thereby  leaving 
them  liable  to  the  bank,  but  unable  to  come  on  'the  estate  of  their 
debtor. 
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The  memorandum  of  settlement  is  as  follows  (Brown  being 
assignee  for  the  benefit  of  creditors  and  the  liquidator  of  the 
company,  and  suing  as  such)  : — 

“H.C.J. 

“ Brown  v.  Traders  Bank. 

“1.  The  defendants  to  be  entitled  to  the  proceeds  of  the  real 
estate  and  ice  franchise,  $25,000,  referred  to  in  the  pleadings,  but 
agree  not  to  rank  upon  the  estate  in  the  hands  of  the  plaintiff  as 
liquidator. 

“2.  The  defendants  to  pay  to  the  plaintiff  the  sum  of  $1,000. 

“3.  Each  party  to  pay  own  costs  of  suit. 

* ‘4.  The  other  securities  held  by  the  defendants  to  be  declared 
valid. 

“5.  The  bank  to  retain  and  hereby  reserves  all  its  rights 
against  all  securities  in  its  hands  and  against  the  guarantors  of 
their  debt. 

“June  15th,  1909. ” , 

The  trial  Judge  directed  judgment  to  be  entered  in  the  action 
in  accordance  with  the  above  consent;  but  no  formal  judgment 
is  produced. 

The  affidavit  filed  by  the  bank  is  not  such  a claim  as  a secured 
creditor  is  entitled  to  file  under  sec.  76  of  the  Winding-up  Act, 
R.S.'C.  1906,  ch.  144.  The  liquidator,  however,  had  notice  from 
it  that  there  were  parties  secondarily  liable;  and,  when  the 
settlement  was  made,  he  had  express  notice,  in  the  reservation 
made  by  the  bank,  that  there  were  guarantors  liable  for  the  debt. 
These  guarantors  had  the  right  of  proof  under  sec.  69 ; see  also 
sec.  2 (j)  : In  re  Blackpool  Motor  Car  Co.,  [1901]  1 Oh.  77: 
W olmershausen  v.  Gullick,  [1893]  2 Ch.  514. 

I do  not  see  what  there  is  in  the  mere  filing  of  the  affidavit 
of  claim  with  the  liquidator  to  give  the  bank  the  right  to  defeat 
the  plain  language  of  the  Winding-up  Act.  The  statute  allows 
both  kinds  of  claims  to  be  filed,  direct  and  contingent,  and 
permits  the  liquidator  to  compromise  or  deal  with  the  latter 
class  of  claimants  just  as  freely  as  with  direct  creditors:  secs.  36 
and  37 ; and  see  In  re  Paine,  [1897]  1 Q.B.  122. 

The  amount  of  the  bank’s  claim  had  never  been  admitted 
prior  to  the  settlement.  The  liquidator,  in  the  action,  disputed 
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its  right  to  the  assignments  of  book-debts,  and  claimed  an  account 
of  what  had  been  received  thereunder.  See  sec.  83.  Nor,  while 
an  affidavit  was  filed,  was  there  any  proper  claim  proved,  in  that 
it  did  not  comply  with  the  Act  (see  secs.  76,  78,  and  82,  and  In 
re  McMurdo,  [1902]  2 Oh.  684,  at  p.  699),  nor  give  such  particu- 
lars as  would  have  enabled  the  liquidator  to  elect,  or  any  one 
interested  to  contest  the  claim  (sec.  77) . See  Ex  p.  Good  (1880), 
14  Ch.  D.  82;  and  In  re  Beaty,  6 A.R.  40.  It  might  also  have 
been  withdrawn:  In  re  Deerhurst  (1891),  8 Morr.  B.O.  258;  In 
re  Attree,  [1907]  2 K.B.  868. 

It  is  not,  as  I understand  it,  double  proof,  in  the  sense  of 
asserting  claims  in  different  rights,  that  is  objectionable;  but 
double  ranking,  or  effective  proof,  so  as  to  compel  payment  of 
two  dividends  in  respect  of  the  same  debt : In  re  Oriental  Com- 
mercial Bank  (1871),  L.R.  7 Ch.  99. 

Notice  to  the  liquidator  is  beneficial  to  him,  in  view  of  his 
duty  under  seefe.  73,  77,  and  82  (see  Argylls  Limited  v.  Coxeter 
(1913),  29  Times  L.R.  355),  as  well  as  protective  of  the  various 
classes  of  creditors ; while  the  statutory  procedure  of  contestation 
is  aided  and  simplified  by  reading  the  Act  as  requiring  proof 
by  every  claimant,  and  that  in  the  form  containing  the  infor- 
mation directed  by  secs.  69  and  76  to  be  included. 

Looking  at  it  in  another  aspect,  the  settlement  may  be  treated 
as  an  election  by  the  liquidator,  under  secs.  76  and  82,  to  give  up 
the  securities ; that  is,  if  one  can  overlook  the  want  of  the  Oourt ’s 
approval ; the  direction  to  enter  judgment  is  no  proof  of  approval 
such  as  the  Act  requires. 

If  it  can  be  treated  as  an  election,  then  the  liquidator,  unless 
he  secures  himself  in  the  settlement  (as  he  is  required  to  do  in 
certain  cases — see  secs.  80  and  81),  must  be  taken  to  run  the  risk 
of  claims  arising  out  of  the  creditor  dealing  with  his  securities ; 
and  if,  before  distribution,  a creditor  proves  either  a contingent 
claim  or  becomes  entitled  to  prove  as  a direct  creditor,  having 
paid  upon  his  guaranty,  it  is  a claim  which  comes  in  “when 
the  business  of  a company  is  being  wound  up”  (sec.  69),  and  the 
liquidator  is  bound  to  deal  with  it : secs.  74,  75,  79  ; In  re  Northern 
Counties  of  England  Fire  Insurance  Co.,  Macfarlane’s  Claim, 
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17  Gh.  D.  337,  at  p.  340;  In  re  Blackpool  Motor  Car  Co.,  [1901] 
1 €h.  77. 

Even  df  there  can  be  no  double  proof,  the  estate  is  not  wound 
up ; and,  as  the  creditor  has  been  paid  in  full,  the  sureties  can 
prove  for  the  amount  of  the  debt  paid  by  them.  See  remarks 
of  North,  J.,  in  In  re  Binns,  [1896]  2 Ch.  584,  at  p.  588. 

I cannot,  therefore,  see  my  way  to  treat  the  affidavit  either 
as  proper  proof  under  the  Winding-up  Act,  or  as  shutting  out 
other  claims  recognised  by  (that  Act. 

The  result  of  holding  the  sureties  entitled  to  prove,  works  no 
injustice.  The  bond  given  by  them  allows  'compounding  with 
any  of  the  parties  to  the  negotiable  securities  ; and,  if  that  in- 
cludes the  right  to  compound  with  the  liquidator,  the  giving  up 
of  security  of  any  kind  is  limited  to  that  taken  from  the  debtor 
and  given  up  again.  This  does  not  include,  it  seems  to  me,  such 
a right  as  that  of  ranking  on  the  debtor’s  estate,  which  is  not 
“taken  from”  the  debtor,  but  arises  by  force  of  law,  in  con- 
sequence of  the  winding-up  order  effecting  a transfer  of  the 
debtor’s  (assets  to  the  liquidator:  Be  Unitt  and  Prott  (1892),  23 
O.R.  78. 

The  reservation  of  rights  against  the  sureties  leaves  the  debt 
alive,  and  the  surety  could  sue  the.  debtor:  Kearsley  v.  Cole, 
16  M.  & W.  128 ; Green  v.  Wynn,  L.R.  4 Ch.  204. 

The  withdrawal  of  the  bank’s  right  to  rani?;  on  the  assets 
is  equivalent,  under  the  circumstances,  to  a covenant  not  to  sue, 
and  should  be  so  construed:  In  re  Natal  Investment  Co.,  NevilVs 
Case,  L.R.  6 Ch.  43 ; In  re  Whitehouse  (1887),  37  Ch.  683. 

The  bank,  having  itself  initiated  proceedings  by  filing  a claim, 
Should  not  have  withdrawn  it  so  as  to  prejudice  the  surety.  See 
Newton  v.  Chorlton  (1853),  10  Hare  646,  at  pp.  638,  639. 

The  bank  was  not  bound  to  exhaust  its  recourse  against  its 
other  securities.  If  it  did  not  desire  to  prove  or  rank  on  the 
estate,  it  would  be  within  its  rights  under  the  guaranties  or  under 
the  general  law:  Newton  v.  Chorlton,  10  Hare  646,  at  p.  639. 
But  its  abstention  would  not  prevent  the  sureties  from  proving 
and  ranking.  It  is  the  right  of  the  surety  to  compel  the  creditor 
to  prove  as  trustee  for  him:  Ex  p.  Bushforth  (1805),  10  Yes.  409. 

Nor  would  its  valuing  its  securities  too  high  and  proving  for 
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too  small  an  amount  prevent  the  sureties,  if  they  paid  a larger 
amount,  from  having  the  benefit  of  the  bank’s  proof,  and  their 
own  as  well,  for  the  additional  amount.  It  must  be  borne  in  mind 
that  the  guaranty  is  for  the  ultimate  balance ; and,  on  payment 
of  this  balance,  the  surety  becomes  entitled  to  an  assignment  of 
everything  not  realised  or  not  pursued;  and  the  non-receipt  of 
dividends,  because  the  bank  agreed  to  abstain  from  putting  itself 
in  a position  to  claim  them,  cannot  affect,  as  it  seems  to  me,  the 
right  of  the  surety  to  assert  his  claim  so  to  do.  The  bond  is  for 
the  ultimate  balance,  though  limited  in  amount  ; and  the  surety 
is  entitled,  in  my  view,  to  occupy  the  position  of  a creditor — a 
position  of  which  the  bank  could  not  deprive  him.  See  Ellis  v. 
Emmanuel  (1876),  1 Ex.  D.  157 ; In  re  Bass,  [1896]  2 Q.B.  12; 
Re  Sellers  (1878),  38  L.T.R.  395;  Ex  p.  National  Provincial 
Bank  of  England,  In  re  Rees  (1881),  17  Ch.D.  98. 

It  was  argued  that  the  bank’s  action  in  agreeing  not  to  rank 
might  discharge  the  sureties,  and  that  payment  by  them  was  vol- 
untary. But  this  contention  was  not  regarded  with  favour  by 
Stirling,  J.,  in  Badeley  v.  Consolidation  Bank,  34  Ch.  D.  536,  at 
p.  557 ; where  it  was  urged  that  the  payment  by  the  surety  was, 
under  the  circumstances  of  that  case,  likewise  a voluntary  one. 

But  the  real  answer  to  this  contention  is,  that  the  sureties 
agreed  to  allow  the  bank  to  deal  or  compound  with  any  of  the 
parties  to  the  negotiable  securities.  If  the  receipt  of  part  of  the 
debt  and  an  agreement  not  to  rank  for  the  balance  amounts  to 
compounding,  as  I think  it  does  (see  per  Pollock,  C.B.,  in  Union 
Bank  of  Manchester  v.  Beech  (1865),  3 H.  & 0.  672,  at  p.  676^ 
and  Perry  v.  National  Provincial  Bank  of  England,  [1910]  1 Ch. 
464),  then  the  sureties  have  agreed  that  the  discharge  of  the 
principal  debtor,  if  effected,  shall  not  affect  their  liability  on  the 
guaranty. 

I think  that  the  judgment  appealed  from  should  be  reversed 
and  that  the  order  of  the  Local  Master  should  be  restored. 


Appeal  allowed. 
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[APPELLATE  DIVISION.] 

Reiffenstein  V.  Dey. 

Trial — Jury — Rule,  as  to  Setting  aside  Verdicts — Negligence — Absence  of 
Evidence  to  Support  Finding  of  Contributory  Negligence — Jury  In- 
fluenced by  Improper  Considerations — Conclusion  as  to  Other  Findings 
— New  Trial — Direction  for  Trial  without  Jury — Reversal  on  Appeal. 

The  well-established  rule  against  setting  aside  the  verdict  of  a jury  where 
there  is  evidence  on  both  sides  proper  to  be  submitted  to  and  considered 
by  the  jury,  should  not  be  departed  from. 

But  the  order  of  a Divisional  Court  of  the  High  Court  of  Justice  setting 
aside  the  findings  of  the  jury  in  favour  of  the  defendant,  and  directing  a 
new  trial,  in  an  action  for  damages  for  personal  injuries  sustained  by 
the  plaintiffs  by  reason,  as  they  alleged,  of  the  negligence  of  the  defen- 
dant’s son  and  agent,  was  affirmed,  where  there  was  no  evidence  what- 
ever to  warrant  the  finding  of  the  jury  that  the  plaintiffs  were  guilty  of 
contributory  negligence,  and  the  evidence  upon  the  other  issues  pre- 
ponderated in  favour  of  the  plaintiffs. 

The  jury  having  found  the  other  issues  in  favour  of  the  defendant,  their 
finding  as  to  contributory  negligence  was  not  necessary  to  the  success 
of  the  defendant;  but  that  was  no  reason  why  that  finding  might  not 
properly  be  considered  in'  determining  whether  the  other  findings  should 
be  set  aside;  if  as  to  some  of  the  issues  the  proper  conclusion  was,  that 
the  jury  did  not  discharge  their  judicial  duty,  but  must  have  been  in- 
fluenced by  some  improper  consideration,  the  defendant  could  not  com- 
plain of  the  conclusion  that  the  same  vice  affected  the  other  findings. 
The  direction  that  the  new  trial  should  be  had  before  a Judge  without  a 
jury  was  struck  out  of  the  order  of  the  Divisional  Court,  the  Court 
above  considering  that  the  case  was  a proper  one  for  trial  by  jury  (al- 
though there  had  been  two  previous  trials,  at  the  first  of  which  the  jury 
had  disagreed),  and  that  a fair  trial  could  be  had  by  a jury  of  the  county 
in  which  the  previous  trials  were  held. 

Action  to  recover  damages  for  injuries  sustained  by  the 
plaintiffs,  two  ladies,  owing,  as  they  alleged,  to  their  having  been 
negligently  run  down  by  a horse  and  carriage  driven  by  a son 
and  agent  of  the  defendant. 

The  action  was  tried  before  Riddell,  J.,  and  a jury,  at  Ottawa, 
on  the  22nd  and  23rd  April,  1912 ; and,  upon  the  findings  of  the 
jury,  judgment  was  entered  in  the  defendant’s  favour. 

The  plaintiffs  moved  by  way  of  appeal  from  and  to  set  aside 
the  judgment  and  for  a new  trial  or  for  judgment  in  their 
favour. 

September  23,  1912.  The  motion  was  heard  by  a Divisional 
Court  of  the  High  Court  of  Justice  composed  of  Boyd,  C., 
Latchford  and  Middleton,  JJ. 


1912 

Sept.  30. 

1913 
April  7. 
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G.  F.  Henderson,  K.C.,  and  H.  M.  Mowat,  K.'C.,  for  the 
plaintiffs. 

A.  E.  Fripp,  K.C.,  for  the  defendant. 

September  30,  1912.  Middleton,  J. : — Motion  by  the  plain- 
tiffs for  a new  trial  or  for  judgment  in  the  plaintiffs’  favour, 
after  trial  by  jury  before  Mr.  Justice  Riddell  at  Ottawa. 

This  action  is  by  two  ladies  to  recover  damages  for  injuries 
sustained  as  the  result  of  a running  down  accident,  occasioned,  it 
is  said,  by  the  negligence  of  the  defendant. 

The  jury  have  answered  in  the  defendant’s  favour  all  the 
questions  submitted  by  the  trial  Judge;  and,  in  ordinary  circum- 
stances, their  decision  would  be  final.  But  upon  some  of  the 
questions  it  is  clear  that  the  answers  of  the  jury  are  not  war- 
ranted by  any  possible  view  of  the  evidence.  Upon  other  ques- 
tions there  was  evidence  upon  which  the  findings  might  well  be 
in  the  defendant’s  favour. 

After  careful  and  anxious  consideration,  we  have  come  to  the 
conclusion  that  the  answers  of  the  jury  to  some  of  the  questions 
are  so  entirely  against  the  evidence  that  it  is  apparent  that  for 
some  reason  the  jury  must  have  given  effect  to  some  improj)er 
consideration,  or  have  acted  unreasonably,  and  that  there  has 
not  been  a fair  and  impartial  trial.  We  have  spoken  to  the 
learned  trial  Judge,  and  he  agrees  with  us  that  the  result  must 
be  regarded  as  unsatisfactory. 

In  view  of  the  fact  that  the  case  had  already  been  tried  before 
Mr.  Justice  Britton,  when  the  jury  disagreed,  and  of  the  fact 
that  the  jury  notice  was  given  by  the  plaintiffs,  and  the  plaintiffs 
now  desire  trial  without  a jury,  we  think  it  proper  to  direct 
a new  trial  before  a Judge  without  a jury. 

We  are  much  impressed  by  the  view  that  a new  trial  ought 
not  lightly  to  be  given ; but  in  this  case  the  danger  of  a mis- 
carriage of  justice,  if  the  present  verdict  is  allowed  to  stand, 
appears  so  great  that  we  think  this  case  may  be  treated  as 
exceptional. 

We  were  pressed  by  the  plaintiffs’  counsel  to  pass  upon  the 
evidence,  ourselves,  instead  of  directing  a new  trial.  We  do 
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not  think  we  should  do  this,  in  view  of  the  conflicting  evidence 
upon  some  of  the  issues  raised. 

As  a new  trial  is  directed,  it  is  not  desirable  that  we  should 
now  comment  upon  the  evidence. 

No  costs  of  the  last  trial  or  of  this  appeal. 

Latchford,  J. : — I agree. 
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Boyd,  C. : — I agree  in  the  result. 

Order  for  a new  trial  without  a jury. 


The  defendant  appealed  from  this  order. 

January  27.  The  appeal  was  heard  by  Meredith,  C.J.O., 
Maclaren,  Magee,  and  Hodgins,  JJ.A.,  and  Britton,  J. 

A.  E.  Fripp,  K.C.,  for  the  defendant.  The  answers  of  the 
jury  are  fully  supported  by  the  evidence ; and,  in  fact,  the  pre- 
ponderance of  evidence  on  material  points  is  with  the  defendant. 
An  analysis  of  the  evidence  will  shew  this  to  be  so.  The  jury 
found  that  the  defendant’s  son  used  reasonable  care  in  driving, 
and  that  the  casualty  was  caused  by  a runaway  horse  not  under 
the  control  of  the  defendant’s  son.  The  plaintiffs’  case  was  put 
upon  the  ground  that  the  horse  was  under  the  control  of  Percy 
Dey  at  the  time  of  the  accident.  The  defendant’s  answer  was, 
that  the  horse  had  been  frightened  by  a motor  car,  ran  away,  and 
was  not  under  control  at  the  time.  Much  stress  was  laid  by  the 
plaintiffs  upon  the  fact  that  five  or  six  persons  swore  that  both 
Percy  Dey  and  Emmet  McGrail  were  in  the  carriage  when  the 
accident  occurred.  Both  boys  denied  this  fact,  although  they 
may  possibly  be  mistaken.  That  they  were  both  thrown  out  some- 
where close  to  the  place  of  the  accident  is  not  contradicted,  and 
in  the  excitement  they  may  well  have  been  mistaken  as  to  the 
precise  point.  In  any  event,  it  is  not  material  whether  only 
one  or  both  were  in  the  carriage  at  the  time  of  the  casualty.  The 
point  is:  was  the  horse  being  driven  recklessly  and  carelessly, 
or  was  it  beyond  control  through  no  fault  of  the  defendant  or 
the  occupants?  The  outstanding  fact  is,  that  the  horse  and 
carriage  reached  the  livery  stable  a few  minutes  after  the  acci- 
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dent  without  an  occupant  and  badly  smashed.  The  plaintiffs 
offered  no  explanation  of  this  important  fact,  if  there  was  not 
a runaway  as  alleged  by  the  defendant.  For  persons  at  night 
to  get  off  a car  and  immediately  pass  behind  it  and  over  another 
track  for  the  purpose  of  reaching  the  opposite  side  of  the  street, 
"without  waiting  until  the  line  is  clear  so  as  not  to  be  run  down 
by  another  car,  has  always  been  urged  in  street  railway  cases  as 
evidence  of  negligence.  Upon  the  testimony  adduced,  the  jury 
had  a right  to  find,  as  they  did,  that  the  plaintiffs  could  have 
avoided  the  accident  'by  the  exercise  of  proper  care.  The  order 
of  the  Divisional  'Court,  if  affirmed,  practically  wipes  out  trial 
by  jury  in  this  Province.  The  Court  below  says,  in  effect,  that, 
notwithstanding  that  the  jury  heard  the  witnesses,  saw  their 
demeanour  in  the  box,  gave  credit  to  one  side  or  the  other,  and 
came  to  an  honest  conclusion  upon  all  the  facts,  with  a charge 
from  the  learned  trial  Judge  not,  to  say  the  least,  unfavourable 
to  the  plaintiffs,  their  verdict  cannot  stand.  Ic  is  not  suggested 
that  the  trial  was  unfair  or  incomplete  or  that  any  improper 
influence  was  used  upon  the  jury.  In  the  absence  of  any 
facts  to  shew  the  existence  of  any  such  conditions,  can  it  be  fairly 
said,  after  a careful  examination  of  the  evidence,  that  there  is 
such  a preponderance  of  evidence  against  the  verdict  as  to  make 
it  appear  that  twelve  men  acting  reasonably  could  not  have 
so  found  ? The  plaintiffs  selected  their  own  form  of  tribunal, 
namely,  trial  by  jury ; and,  the  first  jury  having  (disagreed,  the 
plaintiffs  again  select  this  mode  of  trial  and  fail.  Justice  would 
not  be  done  to  this  defendant  by  giving  these  plaintiffs  the 
right  to  have  a third  trial  before  another  and  different  tribunal : 
Metropolitan  R.W.  Go.  v.  Wright  (1886),  11  App.  Cas.  152; 
H amps  on  v.  Guy  (1891),  64  L.T.R.  778;  Toronto  R.W.  Co.  v. 
King , [1908]  A.C.  260;  Australian  Newspaper  Co.  v.  Bennett 
(1894),  63  L.J.P.'C.  105,  at  p.  106;  Jenkins  v.  Morris  (1880), 
14  'Ch.  D.  674,  at  p.  684;  Swinnerton  v.  Marquis  of  Stafford 
(1810),  3 Taunt.  232;  F errand  v.  Bingley  Township  District 
Local  Board  (1892),  8 Times  L.R.  70. 

G.  F.  Henderson , K.C.,  for  the  plaintiffs.  Several  witnesses 
who  saw  the  occurrence  say  that  there  were  two  boys  in  the 
buggy,  and  that  the  horse  was  being  driven  at  a reckless  rate  of 


XXVIII.] 


ONTARIO  LAW  REPORTS. 


495 


speed,  and  was  not  running  away.  The  plaintiffs  were  singu- 
larly fortunate  in  respect  of  the  characters  of  these  witnesses 
and  their  opportunities  for  observation,  and  their  testimony  is 
such  that  there  can  be  no  reasonable  doubt  as  to  the  fact.  The 
evidence  of  the  defendant  and  the  boys  was  characterised  by  a 
large  number  of  minor  discrepancies  and  contradictions  sufficient 
in  themselves  to  destroy  its  value  as  evidence ; and,  in  the  result, 
the  weight  of  evidence  was  overwhelmingly  in  favour  of  the 
plaintiffs  on  the  main  issue  of  the  actual  occurrence  of  the 
injury  to  the  plaintiffs.  There  was  not  a tittle  of  evidence  that 
the  plaintiffs  had  themselves  been  in  any  way  negligent ; but,  on 
the  contrary,  there  was  evidence  that  they  were  crossing  the 
street  carefully,  and  could  not  have  avoided  the  injury.  Not- 
withstanding the  overwhelming  weight  of  evidence,  the  jury  at 
the  second  trial  answered  all  the  questions  submitted  to  them  in 
favour  of  the  defendant,  going  so  far  as  to  find  contributory  neg- 
ligence without  a scintilla  of  evidence  to  support  the  finding. 
The  plaintiffs  cannot  pretend  to  explain  why  the  jury  found  as 
they  did.  It  is  true  that  the  plaintiffs  were  handicapped  with  a 
jury  in  being  persons  of  superior  social  status  suing  a defendant 
who  appeared  to  be  one  of  lesser  social  status,  and  that  the  injury 
to  the  plaintiffs,  particularly  to  Mrs.  Fenwick,  was  so  severe  that, 
any  verdict  must  necessarily  be  for  a large  amount.  It  was  also 
a fact  which  had  to  come  out  in  evidence,  but  which  could  be 
used  effectively  with  a jury,  that  the  plaintiffs  were  obliged, 
under  a doctor’s  orders,  to  “go  south”  to  Old  Point  Comfort. 
In  Mrs.  Fenwick’s  case  this  was  thought  necessary  to  health  of 
mind  as  well  as  health  of  body,  but  to  a jury  it  was  made  to 
appear  as  a luxurious  pleasure  trip  intended  to  be  at  the 
expense  of  the  defendant,  and  one  which  could  only  be  taken  by 
people  of  wealth.  Whatever  the  real  explanation  may  be,  the 
plaintiffs  have  asked  for  and  obtained  from  a Divisional  Court  a 
new  trial,  on  the  plain  ground  that  the  findings  of  the  jury 
were  so  contrary  to  the  great  weight  of  the  evidence  as  to  force 
the  mind  of  the  Court  to  the  conclusion  that  they  were  unreason- 
able and  almost  perverse.  The  plaintiffs  are  of  course  aware 
of  the  rule  laid  down  in  such  cases  as  Metropolitan  R.W.  Co.  v. 
Wright,  11  App.  Cas.  152,- and  Metropolitan  Life  Insurance  Co.  v. 
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Montreal  Coal  and  Towing  Co.  (1904),  35  S.O.R.  266;  but  they 
are  equally  aware  that  where  there  has  been  such  a manifest 
miscarriage  of  justice  as  there  was  at  'the  trial  of  this  action,  it 
is  not  only  the  right  but  the  duty  of  an  appellate  Court  to  set 
aside  the  verdict:  Cox  v.  English  Scottish  and  Australian  Bank, 
[1905]  A.C.  168.  In  this  case  there  can  be  no  reasonable  doubt 
as  to  what  the  learned  trial  Judge  would  have  done  had  there 
been  no  jury.  The  plaintiffs  also  reeognisd  that  this  fact  is  only 
an  element:  Toronto  B.W.  Co.  v.  King,  [1908]  A.C.  260;  but 
it  is  an  important  element  in  considering  the  proper  exercise  of 
discretion  by  the  Court  appealed  from.  The  plaintiffs  submit 
that  the  term  of  the  order  of  the  Divisional  Court  directing  the 
new  trial  to  be  without  a jury  was  altogether  proper.  While  the 
reported  cases  are  few,  the  practice  is  neither  new  nor  unknown, 
many  such  orders  having  been  made  since  McGunniglial  v.  Grand 
Trunk  B.W.  Co.  (1874),  6 P.R.  209.  The  directing  of  a new 
trial  without  or  with  a jury  is  a matter  of  discretion.  And,  while 
the 'Court  of  Appeal  has  power  to  interfere  with  this  exercise  of 
discretion,  it  will  be  very  slow  indeed  to  do  so : Annual  Practice, 
1912,  vol.  2,  p.  598;  Holmested  and  Langton’s  Judicature  Act, 
3rd  ed.,  pp.  150,  155,  156:  Since  there  have  already  been  two 
trials  of  the  action,  and  it  is  conceded  that  all  the  evidence  is  in, 
I asked  the  Divisional  Court  to  direct  judgment  to  be  entered  in 
accordance  with  the  findings  that  the  jury  should  properly  have 
made,  but  it  was  pointed  out  that  the  powers  of  a Divisional 
Court  under  Con.  Rule  615  are  not  as  extensive  as  those  of  the 
Court  of  Appeal  under  Con.  Rule  817 : Holmested  and  Langton, 
pp.  812  et  seq.,  1059  et  seq .;  Allcock  v.  Hall,  [1891]  1 Q.B.  444. 
This  Court  should  exercise  its  authority  and  finally  dispose  of 
the  action,  directing  judgment  for  the  plaintiffs  for  such  amount 
as  the  evidence  would  seem  to  warrant. 

Fripp,  in  reply. 


April  7.  The  judgment  of  the  Court  was  delivered  by 
Meredith,  C.J.O. : — This  is  an  appeal  by  the  defendant  from  an 
order  of  a Divisional  Court  of  the  High  Court  of  Justice,  dated 
the  30th  September,  1912,  setting  aside  the  judgment  which  had 
been  directed  to  be  entered  by  Riddell,  J.,  on  the  23rd  April, 
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1912,  on  the  findings  of  the  jury,  after  the  trial  before  him  at 
Ottawa,  on  the  22nd  and  23rd  days  of  the  same  month. 

The  action  is  brought  to  recover  damages  sustained  by  the 
respondents  owing,  as  they  allege,  to  their  having  been  negli- 
gently run  down  by  a horse  and  carriage  driven  by  a son  and 
agent  of  the  appellant. 

The  horse  and  carriage,  which  belonged  to  a livery  stable 
keeper  named  Landreville,  had  been,  on  the  morning  of  the  day 
on  which  the  respondents  were  run  down,  let  to  hire  by  him  to 
the  appellant,  as  the  respondents  alleged;  to  his  son  Percy,  as 
the  appellant  alleged. 

The  running  down  of  the  respondents,  as  they  alleged,  was 
caused  by  the  reckless  and  negligent  way  in  which  the  horse  was 
being  driven  by  the  appellant’s  son  Percy;  but,  as  the  appellant 
alleged,  was  caused  by  the  horse  having  taken  fright  at  a motor 
vehicle  and  run  away,  and  without  fault  of  the  son,  who  had 
lost  control  of  it,  run  the  respondents  down. 

There  was  evidence  on  both  sides  on  these  two  questions,  and 
both  of  them  were  answered  in  favour  of  the  appellant. 

The  appellant  also  alleged  that  the  respondents  were  guilty 
of  contributory  negligence ; and  that  issue  was  also  found  in  his 
favour. 

The  findings  of  the  jury  were  set  aside  by  the  Divisional 
Court,  and  a new  trial  was  ordered  to  be  had  between  the 
parties,  before  a Judge  sitting  without  a jury. 

The  Divisional  Court  came  to  the  conclusion  that  the  answers 
of  the  jury  were  “so  entirely  against  the  evidence”  that  it  was 
“apparent  that  for  some  reason  the  jury  must  have  given  effect 
to  some  improper  consideration,  or  have  acted  unreasonably, 
and  that  there  ’ ’ had  ‘ ‘ not  been  a fair  and  impartial  trial.  ’ ’ 

A perusal  of  the  notes  of  evidence  has  satisfied  me  that  there 
was  no  evidence  whatever  to  warrant  the  findings  of  the  jury 
as  to  contributory  negligence,  and  that  the  evidence  upon  the 
other  issues  preponderated  in  favour  of  the  respondents. 

If  it  were  not  for  <the  findings  as  to  contributory  negligence, 
I do  not  think  that,  according  to  the  well-established  rule  as  to 
setting  aside  verdicts  of  juries,  the  Divisional  Court  would  have 
been  warranted  in  setting  aside  the  findings  of  the  jury. 
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Upon  the  other  issues  there  was,  as  I have  said,  evidence 
given  on  both  sides  proper  to  be  submitted  to  and  considered  by 
the  jury;  and  l am  unable  to  say  that  their  findings  upon  those 
issues  were  such  as  reasonable  men  might  not  have  made;  but 
their  answers  to  the  questions  directed  to  the  issue  as  to  con- 
tributory negligence,  having,  as  I have  said*  nothing  to  support 
them,  indicate  that,  as  the  Divisional  Court  concluded,  the  jury 
must  have  given  effect  to  some  improper  consideration,  and,  in 
other  words,  that  they  did  not  discharge  the  judicial  duty  which 
rested  upon  them. 

It  is  true,  that,  having  found  the  other  issues  in  favour  of  the 
appellant,  their  findings  as  to  contributory  negligence  were  not 
necessary  to  the  success  of  the  appellant ; but  that,  in  my  opinion, 
is  no  reason  why  they  may  not  property  be  considered  in 
determining  whether  the  other  findings  should  be  set  aside.  If 
as  to  some  of  the  issues  the  proper  conclusion  is,  that  the  jury 
did  not  discharge  their  judicial  duty,  but  must  have  been  in- 
fluenced by  some  improper  consideration,  the  appellant  has  no 
reason  to  complain  if  the  conclusion  is  reached  that  the  same  vice 
affected  the  other  findings. 

While  I am,  for  these  reasons,  in  favour  of  affirming  the 
order  of  the  Divisional  Court  setting  aside  the  findings  of  the 
jury,  I desire  to  say  that  it  is,  in  my  opinion,  of  the  utmost  im- 
portance that  the  rule  to  which  I have  referred  as  to  setting  aside 
verdicts  of  juries  should  not  be  departed  from.  Departure  from 
it  results  in  adding  more  uncertainty  to  the  proverbial  uncer- 
tainty of  litigation,  generally  results  in  loss  rather  than  benefit 
to  the  party  in  whose  favour  the  rule  is  relaxed,  and  always  adds 
to  the  costs  of  the  litigation. 

I do  not  think  that  the  direction  that  the  new  trial  shall  be 
had  before  a Judge  without  a jury  ought  to  have  been  made. 
A jury  is  an  eminently  proper  tribunal  for  the  trial  of  the 
matters  that  are  in  issue  between  the  parties;  and  I cannot 
believe  that  a fair  trial  cannot  be  had  by  a County  of  Carleton 
petit  jury;  and  it  is  to  be  borne  in  mind,  also,  that,  if  the 
respondents  do  not  'desire  to  have  the  case  again  tried  by  a petit 
jury,  it  is  open  to  them  to  have  a special  jury  summoned. 
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I would,  therefore,  vary  the  order  of  'the  Divisional  Court 
by  striking  out  the  direction  as  to  the  mode  of  trial,  and  would 
in  other  respects  affirm  it  and  dismiss  the  appeal,  and  would 
make  no  order  as  to  the  costs  of  the  appeal. 

Order  below  varied. 


[APPELLATE  DIVISION.] 

Rex  y.  Durocher. 

Criminal  Law — Police  Magistrate — Jurisdiction  — Prohibition — Informa- 
tion for  Offence  against  sec.  193,  sub-sec.  (1)  (5),  Consolidated  Munir 
cipal  Act,  1903 — Act  Prohibited  by  Statute — Punishment  Provided  by 
sub-sec.  3 — Procedure  not  Provided  for — Proceeding  by  Information 
and  Indictment — Common  Law  Jurisdiction — Criminal  Code,  sec.  164 
— Application  of. 

An  information  was  laid  against  the  defendant  before  a Police  Magistrate, 
under  sec.  193  (1)  ( b ) of  the  Consolidated  Municipal  Act,  1903,  for 

having  fraudulently  put  into  a ballot  box  used  at  a municipal  election 
a ballot  paper  purporting  to  have  been  used  by  a person  who  did  not 
vote  at  the  election.  Clause  ( 1 ) ( b ) enacts  that  no  person  shall  fraudu- 
lently put  into  any  ballot  box  any  paper  other  than  the  ballot  paper 
which  he  is  authorised  by  law  to  put  in;  and  clause  (3)  of  the  same 
section  provides  that  a person  guilty  of  any  violation  of  the  section 
shall  be  liable  to  imprisonment  for  a term  specified.  There  is  no  pro- 
vision in  the  section,  nor  elsewhere  in  the  Act,  indicating  the  procedure 
to  he  followed: — • 

Held,  that  the  offence  charged  was  not  an  offence  at  common  law,  and  was 
punishable  by  indictment;  and,  therefore,  the  Police  Magistrate  should 
not  be  prohibited  from  taking  the  preliminary  examination  upon  the  in- 
formation laid. 

The  statement  of  the  law  in  Hawkins’s  Pleas  of  the  Crown,  bk.  2,  ch.  25, 
see.  4,  adopted. 

The  proceeding  by  information  and  indictment  not  being  taken  under  sec. 
164,  nor  under  any  other  section,  of  the  Criminal  Code,  but  under  the 
common  law,  which  had  not  in  this  respect  been  superseded  or  repealed 
by  the  Code,  the  proceeding  was  not  precluded  by  sec.  164. 

Held,  also,  per  Meredith,  C.J.O.,  and  Kelly,  J.,  that  the  Police  Magis- 
trate had  jurisdiction  upon  another  ground,  viz.,  that  the  act  for  which 
the  defendant  was  prosecuted  was  prohibited  by  clause  ( 1 ) ( b ) , and 

the  penalty  was  prescribed  by  a later  and  substantive  clause. 

Clegg  Parkinson  <&  Co.  v.  Earby  Gas  Co.,  [1896]  1 Q.B.  592,  In  re  Rex  v. 
Meehan  (1902),  3 O.L.R.  567,  Regina  v.  Buchanan  (1846),  8 Q.B.  883, 
and  Regina  v.  Tyler  and  International  Commercial  Co.,  [1891]  2 Q.B. 
588,  followed. 

Judgment  of  Kelly,  J.,  affirmed. 

Motion  by  the  defendant  for  an  order  prohibiting  the 
Police  Magistrate  for  the  City  of  Ottawa  from  proceeding  on 
an  information,  on  the  ground  of  want  of  jurisdiction  to  deal 
therewith. 
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G.  F.  Henderson,  K.C.,  for  the  defendant. 

J.  A.  Ritchie,  for  the  Crown  and  for  the  Police  Magistrate. 

February  25.  Kelly,  J. : — An  information  was  laid  against 
the  defendant  under  sub-sec.  (1)  (6)  of  sec.  193  of  the  Con- 
solidated Municipal  Act,  1903,  3 Edw.  VII.  ch.  19;  and  the 
present  motion  is  for  an  order  prohibiting  the  Police  Magis- 
trate for  the  City  of  Ottawa  from  proceeding  on  the  information, 
on  the  ground  of  want  of  jurisdiction  to  deal  with  the  charge, 
either  under  that  Act  or  as  an  indictable  offence. 

Sub-section  (1)  (b)  of  see.  193  provides  that  “no  person 
shall  . . . fraudulently  put  into  any  ballot  box  any  paper 

other  than  the  ballot  paper  which  he  is  authorised  'by  law  to  put 
in.  ” By  sub-sec.  (3)  of  sec.  193,  it  is  provided  that  a person 
(other  than  the  clerk  of  the  municipality)  guilty  of  any  violation 
of  this  section  shall  be  liable  to  imprisonment  for  a term  not 
exceeding  six  months,  with  or  without  hard  labour. 

The  act  prohibited  by  sub-sec.  (1)  (b)  of  sec.  193  is  not 
indictable  per  se.  It  is  urged  on  behalf  of  the  defence  that 
sec.  164  of  the  Criminal  Code,  R.S.C.  1906,  eh.  146,  cannot  be 
applied,  as  sec.  193,  under  which  the  proceedings  are  brought, 
names  a punishment;  and  that,  therefore,  the  Police  Magistrate 
has  no  jurisdiction.  Section  164  of  the  Criminal  Code  declares 
every  one  to  be  guilty  of  an  indictable  offence  and  liable  to  one 
year’s  imprisonment  who,  without  lawful  excuse,  disobeys  any 
Act  of  the  Parliament  of  Canada  or  of  any  Legislature  in 
Canada  by  wilfully  doing  any  act  which  it  forbids,  or  omitting 
to  do  any  act  which  it  requires  to  be  done,  unless  some  penalty  or 
or  other  mode  of  punishment  is  expressly  provided  by  law. 

There  are  many  cases  dealing  with  acts  done  in  contra- 
vention of  statutes  prohibiting  the  doing  of  such  acts.  The 
subject  and  the  application  of  numerous  decisions  are  discussed 
in  Russell  on  'Crimes,  7th  ed.  (1909),  p.  11  et  seq.  It  is  there 
stated  that  where  an  act  or  omission,  which  is  not  an  offence  at 
common  law,  is  made  punishable  by  a statute,  the  questions  arise 
whether  the  criminal  remedies  are  limited  to  the  particular 
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remedy  given  by  the  terms  of  the  statute,  or,  in  other  words, 
whether  the  remedy  given  by  the  statute  is  exclusive  of  or 
alternative  to  other  remedies  given  by  other  statutes  or  the 
common  law ; and  that  where  an  act  or  omission  is  not  an  offence 
at  common  law,  but  is  made  an  offence  by  statute,  an  indictment 
will  lie  where  there  is  a substantive  prohibitory  clause  in  such 
statute,  though  there  be  afterwards  a particular  provision  and  a 
particular  remedy  given.  The  author  cites  from  Clegg  Parkin- 
son & Co.  v.  Earby  Gas  Co.,  [1896]  1 Q.B.  592,  at  p.  594: 
“Where  a duty  is  created  by  statute  which  affects  the  public 
as  the  public,  the  proper  remedy  if  the  duty  is  not  performed 
is  to  indict  or  take  the  proceedings  provided  by  the  statute.” 
The  author  continues : ‘ 4 When  a new  offence  is  created  by  statute 
and  a penalty  is  annexed  to  it  by  a separate  and  substantive 
clause,  it  is  not  necessary  for  the  prosecutor  to  sue  for  the 
penalty ; but  he  may  proceed  on  the  prior  clause,  on  the  ground 
of  its  being  a misdemeanour:  Bex  v.  Harris  (1791),  4 T.R.  202, 
at  p.  205.” 

At  p.  12  of  the  same  work,  it  is  said:  “Where  the  same  stat- 
ute which  enjoins  an  act  to  be  done  contains  also  an  enactment 
providing  for  a particular  mode  of  proceeding,  as  commitment, 
in  case  of  neglect  or  refusal,  it  has  been  doubted  whether  an  in- 
dictment will  lie,”  The  author,  however,  adds:  “But  all  that  the 
authorities  establish  on  this  point  is  that  where  there  is  a sub- 
stantial general  prohibition  or  command  in  one  clause  and  there 
is  a subsequent  clause  which  prescribes  a specific  remedy,  the  re- 
medy by  indictment  is  not  excluded.” 

The  question  was  gone  into  by  the  late  Mr.  Justice  Robertson 
in  In  re  Bex  v.  Meehan  (1902),  3 O.L.R.  567,  both  as  to  the 
power  of  the  Legislature  to  enact  the  Municipal  Act  and  to 
regulate  elections  thereunder,  and  to  prescribe  the  penalty  or 
forfeiture  for  a wilful  breach  thereof,  and  also  as  to  the  cases 
where  indictment  will  lie;  some  of  the  authorities  there  cited 
have  a bearing  on  the  present  case. 

Lord  Denman,  C.J.,  in  Begina  v.  Buchanan  (1846),  8 Q.B. 
883,  at  p.  887,  declares  that  wherever  a person  does  an  act  which 
a statute,  on  public  grounds,  has  prohibited  generally,  he  is 
liable  to  an  indictment.  He  agrees,  however,  that,  where,  in  the 
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clause  containing  the  prohibition,  a particular  mode  of  en- 
forcing the  prohibition  is  prescribed,  and  the  offence  is  new, 
that  mode  only  can  be  pursued;  but  he  explains  this  by  saying 
that  the  case  is  then  as  if  the  statute  had  simply  declared  that 
the  party  doing  the  act  was  liable  to  the  particular  punishment  ; 
and  he  adds,  ‘ ‘ But,  where  there  is  a distinct  absolute  prohibition, 
the  act  is  indictable.” 

In  the  present  case  there  is  in  one  clause  of  the  statute  a 
distinct  absolute  prohibition,  the  penalty  being  provided  by  a 
separate  and  substantive  clause. 

It  appears  to  me  that  these  authorities  are  applicable  here, 
and  that  they  are  distinctly  opposed  to  the  defendant’s  conten- 
tion. In  that  view,  the  application  must  be  dismissed. 

I see  no  reason  to  relieve  the  applicant  from  payment  of  costs ; 
and  the  dismissal  is,  therefore,  with  costs. 

The  defendants  appealed  from  the  order  of  Kelly,  J. 

March  13.  The  appeal  was  heard  by  Meredith,  C.J.O., 
Maclaren,  Magee,  and  Hodgins,  JJ.A. 

G.  F.  Henderson , K.C.,  for  the  defendant.  The  Police  Magis- 
trate had  no  jurisdiction  to  proceed  on  the  information,  either 
under  sec.  193  of  the  Consolidated  Municipal  Act,  1903,  3 Edw. 
VII.  eh.  19,  or  by  any  other  authority.  Section  164  of  the 
Criminal  Code  cannot  be  applied,  as  sec.  193  of  the  Municipal 
Act  names  a punishment  different  from  that  of  sec.  164  of  the 
Code.  [Meredith,  C.  J.O. : — Where  a statute  constitutes  an 
offence  and  prescribes  a punishment,  but  does  not  name  a tri- 
bunal, if  the  offence  is  not  one  for  summary  conviction,  is  it  not 
necessarily  an  indictable  one,  and  cannot  the  magistrate,  there- 
fore, commit?]  I submit  not.  The  offence  must  either  be  made 
indictable  by  the  statute,  or  be  so  under  sec.  164  of  the  Code, 
which  is  an  embodiment  of  the  common  law  at  the  time  of  its 
enactment.  [Meredith,  C.J.O. : — See  Archbold’s  Criminal  Law, 
24th  ed.,  p.  3.  This  seems  to  be  against  you.  It  is  not  the  punish- 
ment that  is  in  question  now,  but  the  mode  of  procedure.]  That 
is  the  question.  I refer  to  an  unreported  case,  Bex  v.  Gray,  a 
note  of  which  appeared  in  the  Toronto  “Mail  and  Empire” 
newspaper  of  the  22nd  June,  1904.  A provincial  authority  can- 
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not  make  an  indictable  offence.  I cite  also  Regina  v.  Hogg 
(1865),  25  U.C.R.  66. 

J . R.  Cartwright,  K.C.,  for  the  Crown.  I submit  that, 
either  at  common  law  or  under  sec.  164  of  the  Criminal  Code, 
this  is  an  indictable  offence,  and  the  magistrate,  consequently, 
had  jurisdiction.  The  law  is  succinctly  stated  in  Hawkins’s 
Pleas  of  the  'Crown,  bk.  2,  oh.  25,  sec.  4.  See  also  Bishop  on 
Statutory  Crimes,  2nd  ed.,  sec.  250 ; Regina  v.  Buchanan,  8 Q.B. 
883;  In  re  Rex  v.  Meehan,  3 O.L.R.  567. 

Henderson,  in  reply. 

April  7.  Maclaren,  J.A. : — This  is  an  appeal  from  a judg- 
ment of  Kelly,  J.,  dismissing  a motion  on  behalf  of  the  accused 
to  prohibit  the  Police  Magistrate  for  the  City  of  Ottawa  from 
proceeding  on  an  information  laid  under  sec.  193  (1)  (b)  of  the 
Municipal  Act,  1903,  against  the  accused,  for  having  fraudu- 
lently put  into  a ballot  box  used  at  the  municipal  election  in 
Ottawa  a ballot  paper  purporting  to  have  been  used  by  a person 
who  did  not  vote  at  the  said  election — or,  in  other  words, 
personation. 

The  clause  in  question  enacts  that  “no  person  shall  . . . 

fraudulently  put  into  any  ballot  box  any  paper  other  than  the 
ballot  paper  which  he  is  authorised  by  law  to  put  in.”  Clause 
(3)  provides  that  a person  (other  than  the  clerk  of  the  muni- 
cipality) guilty  of  any  violation  of  the  section  “shall  be  liable 
. . . to  imprisonment  for  a term  not  exceeding  six  months, 

with  or  without  hard  labour.”  There  is  no  provision  in  the 
section  in  question  or  elsewhere  in  the  Act  as  to  what  procedure 
is  to  be  adopted  or  followed. 

The  law  upon  the  subject  is  thus  stated  in  Hawkins’s  Pleas 
of  the  Crown,  bk.  2,  eh.  25,  sec.  4:  “Wherever  a statute*  pro- 
habits a matter  of  public  grievance  to  the  liberties  and  security 
of  a subject  or  commands  a matter  of  public  convenience,  as 
the  repairing  of  the  common  streets  of  a town,  an  offender 
against  such  statute  is  punishable  not  only  at  the  suit  of  the 
party  aggrieved  but  also  bv  way  of  indictment  for  his  contempt 
of  the  statute,  unless  such  method  of  proceeding  do  manifestly 
appear  to  be  excluded  by  it.” 
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This  rule  has  been  generally  approved  and  followed  in  the 
modern  cases,  and  by  the  leading  text-writers.  See  Regina  v. 
Buchanan , 8 Q.B.  883 ; Regina  v.  Tyler  and  International  Com- 
mercial Co.,  [1891]  2 Q.B.  588,  at  p.  592;  Regina  v.  Hall,  [1891] 
1 Q.B.  747 ; In  re  Rex  v.  Meehan,  3 O.L.R.  567 ; Russell  on 
Crimes,  7th  ed.,  pp.  11  and  12;  Archbold’s  Criminal  Pleadings, 
24th  ed.,  at  p.  3;  Craies’  Statute  Law,  2nd  ed.,  p.  224. 


Maxwell  on  Statutes,  5th  ed.,  p.  651,  lays  down  the  rule  as 
follows:  “If  a statute  prohibits  a matter  of  public  grievance 

or  commands  a matter  of  public  convenience,  all  acts  and 
omissions  contrary  to  its  injunctions  are  misdemeanours ; and  if 
it  omits  to  provide  any  procedure  or  punishment  for  such  act  or 
default,  the  common  law  method  of  redress  is  impliedly  given; 
that  is,  the  procedure  by  indictment,  and  punishment  by  fine  or 
imprisonment  without  hard  labour  or  both.  ’ * 

The  only  difficulty  arises  where  the  statutory  offence  was  an 
offence  at  common  law ; or  where  the  statute  lays  down  a differ- 
ent method  of  procedure  or  prescribes  a different  penalty  or 
punishment. 

The  offence  with  which  the  accused  is  charged  in  this  case  was 
not  an  offence  at  common  law : Regina  v.  Hogg,  25  U.C.R.  66 ; so 
that  no  difficulty  arises  on  this  point. 

The  punishment  for  violation  of  the  statute  .is  prescribed  in 
clause  (3)  of  sec.  193.  That,  however,  is  not  now  in  question, 
as  the  whole  question  on  this  appeal  is,  whether  the  Police  Magis- 
trate should  be  prohibited  from  taking  the  preliminary  exam- 
ination upon  the  information  laid. 

As  I have  said,  neither  sec.  193  nor  any  other  part  of  the 
Municipal  Act  provides  what  procedure  is  to  be  adopted  for 
enforcing  the  punishment  prescribed  for  a violation  of  the 
provision  of  the  Act  now  in  question.  There  is,  consequently, 
nothing  to  prevent  the  adoption  of  the  procedure  laid  down 
by  the  authorities  above  cited,  that  is,  by  indictment,  as  “such 
method  of  proceeding,  does  not  manifestly  appear  to  be  excluded 
by  it,  ’ 5 to  use  the  language  of  Hawkins ; or,  to  use  the  language 
of  Maxwell,  “it  omits  to  provide  any  procedure.” 

It  was  argued  on  behalf  of  the  appellant  that  sec.  164  of  the 
Criminal  Code  precluded  proceeding  by  way  of  indictment. 
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That  section  reads’  as  follows : ‘ 4 Every  one  is  guilty  of  an  indict- 
able offence  and  liable  to  one  year’s  imprisonment  who,  without 
lawful  excuse,  disdbeys  any  Act  of  the  Parliament  of  Canada 
or  of  any  Legislature  in  Canada  by  wilfully  doing  any  act  which 
it  forbids,  or  omitting  to  do  any  act  which  it  requires  to  be 
done,  unless  some  penalty  or  other  mode  of  punishment  is 
expressly  provided  by  law.” 

The  answer  to  this  argument  is,  that  the  present  proceeding 
is  not  being  taken  under  this  or  any  other  section  of  the 
Criminal  Code,  but  under  the  common  law,  which  has  not  in  this 
respect  been  superseded  or  repealed  by  the  Code.  The  section 
of  the  Code  does  not  go  so  far  as  the  common  law.  It  provides 
for  the  cases  of  disobedience  where  no  penalty  or  other  mode  of 
punishment  is  expressly  provided  by  law ; but  does  not  deal  with 
or  iaffect  cases  like  the  present,  where  other  punishment  is 
expressly  provided  for. 

An  examination  of  the  various  cases  shews  that  the  difficulties 
have  arisen  with  those  statutes  which  have  prescribed  either 
a particular  procedure  or  punishment  or  both.  In  such  cases 
a question  often  arises  whether  the  particular  procedure  or 
punishment  prescribed  in  the  statute  supersedes  the  common  law 
procedure  and  punishment,  or  whether  the  prosecutor  can  pro- 
ceed under  the  one  or  the  other  at  his  option ; or,  in  other  words, 
Whether  the  statutory  remedy  is  in  lieu  of  or  in  addition  to  the 
common  law  remedy. 

In  the  present  case  no  such  conflict  arises  as  to  the  remedy. 
The  statute  itself  provides  none,  so  that  the  common  law  rem- 
edy of  indictment  remains  intact.  If  the  appellant  should 
be  found  guilty,  the  question  of  the  punishment  will  be  a proper 
one  for  consideration.  Meanwhile  it  does  not  arise,  and  does  not 
in  any  way  affect  the  present  appeal  or  the  proceedings  before 
the  Police  Magistrate. 

In  my  opinion,  the  appeal  should  be  dismissed. 


App.  Div. 
1913 

Rex 

v. 

Durocher. 

Maclaren,  J.A. 


Meredith,  C.J.O. While  I agree  with  the  conclusion  to 
Which  my  brother  Maclaren  has  come  and  with  the  reasoning  on 
which  it  is  based,  I think  that  the  judgment  of  my  brother  Kelly 
may  also  be  supported  upon  the  ground  upon  which  he  proceeded, 
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viz.,  that  the  act  for  which  the  appellant  has  'been  prosecuted 
is  prohibited  by  sub-sec.  (1)  of  sec.  193  of  the  Consolidated 
Municipal  Act,  1903,  and  the  penalty,  the  provision  for  which 
it  is  contended  excludes  the  right  to  proceed  by  indictment,  is 
prescribed  by  a later  and  substantive  clause  (sub-sec.  (3)). 

In  addition  to  the  cases  cited  by  my  brother  Kelly,  the  judg- 
ment of  Bowen,  L.J.,  in  Regina  v.  Tyler  and  International 
Commercial  Co.,  [1891]  2 Q.B.  588,  594-5,  may  be  referred  to. 


Magee  and  Hodgins,  JJ.A.,  agreed  that  the  appeal  should 
be  dismissed. 


Appeal  dismissed. 


[APPELLATE  DIVISION.] 

Maitland  v.  Mackenzie. 

Motor  Vehicles  Act — Injury  to  Pedestrian  “by  Reason  of  a Motor  Vehicle , 
on  a Highway ” — 6 Edw.  VII.  ch.  46,  sec.  18,  as  Amended  by  8 Edw. 
VII.  ch.  53,  sec.  7 — Construction — Onus — Proof  as  to  Person  at  Fault 
— Statutory  Presumption  — Evidence  for  Jury  — Power  to  Dismiss 
Action. 

Under  sec.  18  of  the  “Motor  Vehicles  Act,  6 Edw.  VII.  ch.  46,  as  amended 
by  8 Edw.  VII.  ch.  .53,  sec.  7,  the  question  whether  “loss  or  damage 
was  . . . sustained  by  reason  of  a motor  vehicle  on  a highway”'  must 

be  determined  in  favour  of  the  person  claiming  damages,  before  the 
latter  part  of  the  section  comes  into  play;  but  in  the  determination  of 
it  no  question  as  to  the  person  in  fault  is  involved;  the  fact  that  the 
loss  or  damage  was  sustained  by  reason  of  a motor  vehicle  on  a high- 
way is  all  that  must  be  established  to  cast  upon  the  owner  or  driver 
thereof  the  onus  of  proving  that  it  was  not  by  his  fault  that  the  loss 
or  damage  was  sustained. 

Marshall  V.  Gowans  (1911)  , 24  O.L.R,.  522,  532-3,  followed. 

Where  a motor  vehicle  upon  a highway  causes  a person  crossing  the  high- 
way on  foot  to  be  frightened  and  to  step  back  and  come  .in  contact  with 
another  vehicle  or  the  horses  by  which  it  is  drawn,  a jury  may  properly 
find  that  the  loss  or  damage  to  the  plaintiff  was  “incurred  or  sustained 
by  reason  of  a motor  vehicle  on  a highway.” 

When  it  is  shewn  that  the  loss  or  damage  was  sustained  by  reason  of  a 
motor  vehicle  on  a highway,  a statutory  presumption  arises  that  it  was 
caused  by  the  negligence  or  improper  conduct  of  the  owner  or  driver ; 
where  evidence  is  adduced  to  rebut  that  presumption,  the  case  must 
go  to  the  jury;  .and  there  is  no  power  in  the  Court,  in  such  a case,  to 
dismiss  the  action,  even  though  the  evidence  should  greatly  preponderate 
in  favour  of  the  defendant. 

Judgment  of  Middleton,  J.,  affirmed. 


Appeal  by  the  defendants  the  Toronto  Railway  Company 
from  the  refusal  of  Middleton,  J.,  at  the  trial,  to  direct  judg- 
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ment  to  'be  entered  dismissing  the  action  as  against  the  appel- 
lants, the  jury  having  disagreed  and  having  been  discharged. 

The  action  was  brought  to  recover  damages  for  injuries  sus- 
tained by  the  plaintiff  owing  to  his  having  been  struck,  as  he 
alleged,  by  a motor  vehicle  owned  and  operated  by  the  appellants 
or  by  the  defendant  Mackenzie. 

March  13.  The  appeal  was  heard  by  Meredith,  C.J.O.,  Mac- 
laren,  Magee,  and  Hodgins,  JJ.A. 

D.  L.  McCarthy , KjC.,  for  the  appellants.  The  point  for  deci- 
sion here  is  a neat  one.  Is  it  possible  to  nonsuit  under  the 
Motor  Vehicles  Act,  6 Edw.  VII.  ch.  46,  sec.  18,  as  amended  by  8 
Edw.  VII.  eh.  53,  sec.  7 ? Mr.  Justice  Middleton  held  that,  under 
the  wording  of  the  Act,  the  mere  presence  of  the  motor  on  the 
highway  puts  upon  the  defendants  the  onus  of  proving  that  they 
did  not  cause  the  injury  to  the  plaintiff.  He  thought  that  the 
law  here  was  the  same  as  under  the  Dominion  Railway  Act, 
R.S.C.  1906,  ch.  37,  sec.  294,  where,  if  an  animal  be  found  dead 
upon  a railway  right  of  way,  the  onus  is  placed  upon  the  railway 
company  of  proving  that  the  injury  was  not  caused  by  the  fault 
or  negligence  of  the  company.  I contend  that  where,  as  here, 
there  was  no  evidence  whatever  to  shew  that  the  plaintiff 
was  struck  by  the  motor,  and  there  was  nothing  but  the  mere 
presence  of  the  motor  on  the  highway,  there  should  be  a non- 
suit. 

W.  A.  Henderson,  for  the  plaintiff,  the  respondent.  The 
learned  Judge  was  right  in  refusing  to  nonsuit  the  plaintiff. 
There  is  no  doubt  from  the  evidence  that  the  accident  was  caused 
by  the  presence  of  the  motor  on  the  highway,  and  the  question 
of  negligence  was  for  the  jury.  The  jury  having  disagreed,  there 
should  be  a new  trial. 

McCarthy,  in  reply. 

April  7.  The  judgment  of  the  Court  was  delivered  by  Mere- 
dith, 0. J.'O. : — This  is  an  appeal  by  the  defendants  the  Toronto 
Railway  Company  from  the  refusal  of  Middleton,  J.,  to  direct 
judgment  to  be  entered  dismissing  the  action  as  against  them, 
the  jury  havfrig  disagreed  and  having  been  discharged. 
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The  action  is  brought  to  recover  damages  for  injuries  sus- 
tained by  the  respondent  owing  to  his  having  been  struck,  as  he 
alleges,  by  a motor  vehicle  owned  and  operated  by  the  appel- 
lants, or  by  the  other  defendant,  Mackenzie. 

According  to  the  testimony  of  the  respondent,  he  was  proceed- 
ing on  foot  northward  on  the  west  side  of  Yonge  street,  in 
Toronto,  and,  while  crossing  Adelaide  street,  which  intersects 
Yonge  street,  he  was  struck  in  the  back  by  something  and  knocked 
down  and  injured,  but  by  what  he  was  unable  to  say.  He  also 
testified  that,  before  proceeding  to  cross  Adelaide  street,  he  had 
looked  to  the  right  and  to  the  left,  but  saw  no  vehicle  on  Ade- 
laide street  except  a dray  drawn  by  two  horses  standing  on  the 
north  side  of  that  street  and  facing  Yonge  street.  He  also  testi- 
fied that  there  was  but  little  traffic  on  the  streets. 

The  only  other  witness  called  by  the  respondent  as  to  the  acci- 
dent was  a Mr.  Bain,  who  testified  that  he  too  was  proceeding 
on  foot  along  the  west  side  of  Yonge  street,  and  had  reached 
the  kerb  on  the  south  side  o*f  Adelaide  street,  when  his  attention 
was  attracted  to  a crowd  standing  about  a fallen  man,  whom  he 
afterwards  recognised  as  the  respondent.  He  also  stated  that, 
as  he  crossed  to  where  the  respondent  was,  he  passed  in  rear  of  a 
motor  vehicle,  which  was  the  only  vehicle  he  saw  in  the  vicinity, 
and  that  it  was  crossing  Yonge  street. 

At  the  conclusion  of  the  case  for  the  respondent,  a nonsuit 
was  moved  for  by  counsel  for  the  appellants,  but  the  motion  was 
refused. 

The  defendant  Mackenzie,  as  against  whom  the  action  had 
been  dismissed  at  the  close  of  the  respondent’s  case,  and  his  son- 
in-law,  Arthur  M.  Grantham,  were  examined  as  witnesses  for 
the  defence.  It  appeared  from  their  evidence  that  the  motor 
which,  according  to  the  allegations  of  the  respondent,  had 
knocked  him  down,  belonged  to  the  appellants  and  was  in  charge 
of  a chauffeur,  and  that  the  defendant  Mackenzie  and  Grantham 
were  passengers  in  it ; and  that  the  motor  was  being  driven  east- 
ward on  Adelaide  street.  According  to  the  testimony  of  Mac- 
kenzie, when  it  came  to  Yonge  street  the  motor  was  stopped,  and 
just  as  it  was  stopped  “an  oldish  man”  (evidently  the  respon- 
dent) “came  out  between  three  vehicles  or  at  the  &ead  of  them” 
and  “right  up”  to  the  motor,  and  when  he  saw  it  jumped  back 
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and  “either  hit  himself  against  the  horse ’ —meaning  a horse 
attached  to  one  of  these  vehicles — or  was  hit  by  the  horse  and 
fell,  but  was  not  struck  by  the  motor 

According  to  the  testimony  of  Grantham,  there  was  1 1 a whole 
lot  of  traffic”  going  up  and  down  Yonge  street  at  the  place 
where  the  accident  happened,  so  much  that  the  motor  was  more 
or  less  stopped  by  it;  there  was  a “rig”  drawn  by  one  or  two 
horses — he  could  not  say  which — on  Adelaide  street  immediately 
to  the  south  of  the  motor  and  going  in  the  same  direction,  and 
there  were  other  vehicles  in  front  of  it  also  going  in  the  same 
direction,  “when  an  old  gentleman”  (the  respondent)  “came  in 
front  of  the  horses  trying  to  dodge  through  the  traffic,”  “think- 
ing that-  the  traffic  was  not  going  to  go  ahead  because  it  was 
just  stopping,”  and  jumped  in  front  of  the  horses,  apparently 
not  seeing  the  motor ; and,  as  he  got  past  the  horses,  ‘ ‘ the  motor 
was  just  about  on  him,”  and,  seeing  it,  he  “put  his  hand  on  the 
front  mud-guard  of  the,  motor  and  shoved  himself  away  right 
under  the  horses’  flanks  or  shafts  or  whatever  it  was.”  The 
horses  were  rearing,  and  knocked  him  down,  and  then  “went 
right  ahead,”  and  that  nothing  went  over  him,  “neither  the 
rig’s  wheels  nor  our  wheels.”  A diagram  was  drawn  by  Grant- 
ham shewing  the  position  of  the  vehicles  and  the  route  taken  by 
the  respondent;  according  to  the  diagram,  the  motor  was  imme- 
diately north  of  the  rig,  and  the  front  of  the  motor  was  in  line 
with  the  front  of  the  rig,  and  the  respondent’s  view  of  the  motor 
was  probably  interfered  with  by  the  intervening  rig.  The  route 
taken  by  the  respondent  was  directly  in  front  of  the  horses,  and 
he  evidently  did  not  see  the  motor  until  he  had  got  past  them ; 
and  then,  as  Grantham  said,  the  motor,  which  was  moving  slowly, 
was  “just  about  on  him.” 

In  his  charge  to  the  jury,  the  learned  Judge  correctly  stated 
the  law  applicable  to  the  case  in  these  words:  “If  the  plaintiff 
has  proved  to  your  satisfaction  that  the  accident  happened  by 
reason  of  a motor  vehicle  upon  a highway,  then  the  owner  of 
the  motor  vehicle  is,  by  our  law,  obliged  to  shew  that  the  acci- 
dent did  not  happen  by  reason  of  his  negligence  or  improper 
conduct.  ’ ’ 

In  my  opinion,  the  learned  Judge  rightly  refused  to  direct 
judgment  to  be  entered  for  the  appellants. 
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The  evidence  for  the  defence,  in  my  opinion,  materially 
strengthened  that  adduced  by  the  respondent  on  the  issue  as  to 
whether  the  accident  happened  by  reason  of  the  appellants’ 
motor  vehicle  on  a highway,  and  there  was,  when  all  the  evi- 
dence was  in,  sufficient  to  warrant  that  issue  being  found  in 
favour  of  the  respondent. 

Section  18  of  the  Act  to  regulate  the  speed  and  operation  of 
Motor  Vehicles  on  Highways,  6 Edw.  VII.  eh.  46,  as  amended  by 
8 Edw.  VII.  eh.  53,  sec.  7,  provides:  “ When  any  loss  or  dam- 
age is  incurred  or  sustained  by  any  person  by  reason  of  a motor 
vehicle  on  a highway,  the  onus  of  proof  that  such  loss  or  dam- 
age did  not  arise  through  the  negligence  or  improper  conduct 
of  the  owner  or  driver  of  the  motor  vehicle  shall  he  upon  the 
owner  or  driver  of  such  motor  vehicle.  ’ ’ 

While,  under  this  section,  it  is  undoubted  that  the  question 
whether  the  loss  or  damage  was  incurred  or  sustained  by  reason 
of  a motor  vehicle  on  a highway  must  be  determined  in  'favour 
of  the  person  claiming  damages,  before  the  latter  part  of  the  sec- 
tion comes  into  play,  I do  not  understand  that  any  question  as 
to  the  person  at  fault  is  involved  in  the  determination  of  it.  The 
fact  that  the  loss  or  damage  was  incurred  or  sustained  by  reason 
of  a motor  vehicle  on  a highway  is  all  that  must  be  established 
to  cast  upon  the  owner  or  driver  of  the  motor  vehicle  the  onus 
of  proving  that  it  was  not  by  his  fault  that  the  loss  or  damage 
happened.  As  put  by  my  brother  Magee  in  Marshall  v.  Gowans 
(1911),  24  O.L.R.  522,  532-3:  “Obviously,  before  this  burden  of 
proving  a negative  is  thrown  upon  a defendant,  the  plaintiff 
must  establish  that  the  damage  was  sustained  by  reason  of  the 
motor,  and  the  plaintiff  must  bear  the  onus  of  establishing  it  to 
the  satisfaction  of  the  jury.  If,  for  instance,  it  were  a question 
whether  a horse  was  frightened  by  a motor  or  by  some  startling 
object  or  sound  near  by,  a plaintiff,  suing  the  motor  owner  for 
injuries  sustained,  must  prove  that  the  fright  was  caused  by  the 
motor,  and  not  by  the  startling  object  or  sound.” 

The  illustration  given  by  my  brother  Magee  eliminates  all 
question  as  to  ifault  on  the  part  of  the  owner  of  the  motor,  and 
rightly  so,  I think ; if  it  were  otherwise,  a plaintiff  must  prove 
negligence  on  the  part  of  the  defendant  before  the  latter  part  of 
the  section  would  come  into  play — the  very  thing  that  it  was  the 
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intention  of  that  part  of  the  section  it  should  not  be  incumbent 
on  him  to  do. 

Applying  the  illustration  of  my  brother  Magee  to  the  facts 
of  this  case,  as  they  were  stated  to  be  by  the  appellants’  wit- 
nesses, it  was  the  appellants’  motor  that  caused  the  respondent 
to  be  frightened  and  . to  step  back  and  come  in  contact  with  the 
rig  or  with  the  horses  by  which  it  was  drawn;  and,  therefore, 
a jury  might  properly  find  that  the  loss  or  damage  to  the  re- 
spondent was  “incurred  or  sustained  by  reason  of  a motor 
vehicle  on  a highway.” 

The  next  question  is  as  to  the  effect  of  the  latter  part  of  the 
section.  In  my  opinion,  when  it  is  shewn  that  the  loss  or  dam- 
age was  incurred  or  sustained  by  reason  of  a motor  vehicle  on  a 
highway,  a statutory  presumption  arises  that  it  was  caused  by 
the  negligence  or  improper  conduct  of  the  owner  or  driver  of 
the  motor  vehicle;  and,  where  evidence  is  adduced  to  rebut  that 
presumption,  the  case  ,must  go  to  the  jury. 

The  statutory  presumption,  as  it  appears  to  me,  is  at  least 
equal  to  oral  testimony  tending  to  prove  negligence  on  the  part 
of  the  owner  or  driver  of  the  motor  vehicle ; and,  when  there  is 
evidence  both  ways,  the  case  must  of  course  go  to  the  jury ; and 
there  is  no  power  in  the  Court,  in  such  a case,  to  dismiss  the 
action,  even  though  the  evidence  should  greatly  preponderate  in 
favour  of  the  defendant. 

It  may  also  be  observed  that  it  was  open  to  the  jury  to 
accept  part  of  the  testimony  of  the  defendant  Mackenzie  and 
of  Grantham  and  to  reject  the  rest  of  it,  and  to  have  accepted 
that  evidence  as  establishing  the  identity  of  the  motor  vehicle 
which,  as  the  respondent  contends,  caused  his  injury,  and  not 
to  have  accepted  it  as  to  the  condition  of  the  traffic  (as  to  which 
the  evidence  was  contradictory),  or  as  to  the  way  in  which  the 
accident  happened. 

It  was  also,  I think,  open  to  the  jury  to  have  found  that,  if 
the  chauffeur  had  sounded  his  alarm  bell,  gong,  or  horn,  as  re- 
quired by  siec.  5 of  the  Act  of  1906,  the  accident  would  not 
have  happened. 

In  my  opinion,  the  appeal  fails  and  should  be  dismissed. 

Appeal  dismissed. 
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[MIDDLETON,  J.] 

Grimshaw  v.  City  of  Toronto. 

Municipal  Corporations — Expropriation  of  Land — By-law — Registration — 
Propriety  of — Repealing  By-law — Injury  to  Lajid-owner — Suspended 
Building  Operations — Claim  for  Damages — Effect  of  Expropriation 
By-law — Consolidated  Municipal  Act,  1903,  sec.  4i63(l) — Vesting  of 
Land — Removal  of  Doubts — Reconveyance — Costs — Stay  of  Proceedings 
— Terms — Cause  of  Action. 

On  the  24th  June,  1912,  the  council  of  the  defendants,  a city  corporation, 
passed-  a by-law  for  the  purpose  of  acquiring  the  plaintiff’s  land  for 
park  purposes.  The  plaintiff  had  contemplated  building  a factory  on  the 
land,  had  made  preparations  for  building,  submitted  plans  to  the  City 
Architect  for  approval,  and  asked  for  a building  permit.  The  by-law 
was  registered  on  the  2'8th  June,  and  notice  of  its  passing  was  giyen  to 
the  plaintiff.  On  the  '8th  July,  the  original  by-law  was  repealed  by  the 
council  and  a similar  by-law  passed,  which  was  registered  on  the  17th 
July.  On  the  24th  July,  the  plaintiff  initiated  proceedings  for  an  arbi- 
tration to  determine  the  sum  to  be  paid  him  as  compensation  for  the 
land,  and  prepared  for  the  arbitration ; but,  on  the  :29th  October,  a few 
days  before  the  day  appointed  by  the  arbitrator  for  proceeding  with 
the  arbitration,  the  council  passed  a by-law  repealing  the  July  expro- 
priation by-law,  and  registered  the  repealing  by-law  on  the  29th  October. 
In  this  action  the  plaintiff  claimed  damages  arising  from  The  registra- 
tion of  the  expropriation  by-law.  The  by-law  did  not  authorise  or 
profess  to  authorise  any  use  to  be  made  of  the  property  before  an 
award  should  be  made: — 

Held,  that  the  registration  of  the  expropriation  by-law  was  lawful  and 
proper;  the  failure  to  register  might  lead  to  serious  complications. 

2.  Having  regard  to  the  provisions  of  sec.  463  (1)  of  the  Consolidated 
Municipal  Act,  1903,  that  the  expropriation  by-law  was  merely  a 
tentative  proceeding,  leading  up  to  the  ascertaining  of  the  price  to  be 
paid,  and  that  it  was  optional  with  the  defendants  to  take  the  property 
or  to  allow  three  months  to  elapse  from  the  making  of  the  award, 
after  which  the  by-law  would  be  automatically  repealed. 

In  re  MoColl  and  City  of  Toronto  (1894),  21  A.R.  i25‘6,  referred  to. 

3.  That  there  was  nothing  to  prevent  the  defendants  from  exercising  their 
inherent  right  to  repeal,  without  waiting  for  the  completion  of  the  arbi- 
tration and  the  lapse  of  the  three  months;  the  expropriation  by-law 
created  no  vested  interests,  and  did  not  operate  to  transfer  the  pro- 
perty so  as  to  bring  the.  case  within  any  of  the  exceptions  to  the  gen- 
eral right  of  repeal. 

4.  Semble,  that  the  sterilising  of  property  which  would  otherwise  be  pro- 
ductive, and  the  interference  with  plans  and  schemes  for  improvement, 
without  any  liability  on  the  part  of  the  municipality  for  damages,  is  a 
great  injustice. 

5.  That  the  expropriation  by-law  did  not  operate  to  vest  the  land  in  the 
municipality.  The  right  conferred  by  the  statute  is  an  option  to  take 
at  a price  to  be  determined  by  arbitration;  and  the  property  cannot 
vest  unless  and  until  the  municipality  enter — when  their  option  to  re- 
fuse to  take  up  comes  to  an  end — or'  take  up  the  award,  or  do  some 
other  unequivocal  act. 

In  re  Prittie  and  City  of  Toronto  (1892),  19  A.R.  503,  and  Re  Macpherson 
and  City  of  Toronto  (1895),  26  O.R.  558,  distinguished. 

6.  That,  nevertheless,  the  defendants  ought  to  do  everything  necessary  to 
remove  doubt  or  difficulty;  and,  upon  the  defendants  executing  a re- 
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conveyance  and  paying  the  plaintiff’s  costs  incurred  in  the  expropriation 
proceedings  and  the  costs  of  the  action,  the  proceedings  should  be 
stayed. 

7.  That  the  plaintiff  had  no  cause  of  action  in  respect  of  the  other 
matters  set  forth  in  the  statement  of  claim,  mentioned  below. 

Motion  by  the  defendants  for  an  order  staying  the  action, 
upon  the  ground  that  the  statement  of  claim  disclosed  no  rea- 
sonable cause  of  action,  or,  in  the  alternative,  for  an  order  strik- 
ing out  certain  paragraphs  of  the  statement  of  claim  as  em- 
barrassing. 

The  motion  first  came  on  for  hearing  upon  the  3rd  February, 
1913 ; it  then  stood  over  to  allow  the  plaintiff  to  amend  the  state- 
ment of  claim  as  advised ; and  was  renewed  after  amendment. 

April  9.  The  motion  was  heard  by  Middleton,  J.,  in  the 
Weekly  Court  at  Toronto. 

Irving  S.  Fairly,  for  the  defendants. 

A.  J.  Russell  Snow,  JK.-C.,  for  the  plaintiff. 

April  18.  Middleton,  J. : — The  facts  disclosed  hy  the  state- 
ment of  claim  shew  that  on  the  24th  June,  1912,  the  plaintiff 
was  the  owner  of  certain  lands  in  the  city  of  Toronto,  and  con- 
templated the  erection  of  a factory  thereon.  He  had  employed 
an  architect  to  prepare  the  necessary  plans  and  specifications, 
and  submitted  these  plans  to  the  'City  Architect,  pursuant  to  the 
city  by-law,  for  approval  and  the  issue  of  a permit.  Contempor- 
aneously, the  plaintiff  advertised  for  tenders  for  construction. 

It  is  said  that  the  Assessment  Commissioner  of  the  City  and 
the  City  Architect  colluded  to  delay  the  issue  oif  the  permit,  and 
that  the  Assessment  'Commissioner  recommended  to  the  Board 
of  Works  the  purchase  of  the  lands  for  park  purposes.  On  the 
24th  June,  the  defendants  passed  a by-law  for  the  purpose  of 
acquiring  the  lands.  This  by-law  was  registered  on  the  28th 
June,  and  notice  of  its  passing  was  given  to  the  plaintiff.  Subse- 
quently, on  the  8th  July,  1912,  there  having  been  some  formal 
defect  in  the  original  by-law,  another  similar  by-law  was  passed 
and  the  original  by-law  of  the  24th  June  was  repealed.  The 
second  by-law  was  registered  on  the  17th  July. 

On  the  24th  July,  the  plaintiff  served  a notice  requiring  the 
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compensation  for  the  lands  to  be  determined  by  arbitration.  The 
plaintiff  took  the  initiative  as  to  the  arbitration,  and  obtained  an 
appointment  from  the  arbitrator  for  the  26th  October,  and  took 
active  steps  to  get  ready  for  the  arbitration.  On  the  21st  Octo- 
ber, five  days  before  the  appointment  was  returnable,  the  city 
council  passed  a by-law  repealing  the  July  expropriation  by-law 
— registering  it  on  the  29th  October,  1912. 

The  plaintiff  asserts  that  the  registration  of  the  expropriation 
by-law  damnified  him,  as  it  prevented  him  from  erecting  the 
factory  and  completing  negotiations  for  a loan  that  he  had  ar- 
ranged, also  (from  otherwise  using  the  lands  in  question;  and, 
further,  that  the  result  of  the  delay  has  been  to  increase  the  cost 
of  his  contemplated  building,  by  reason  of  advances  in  the 
prices  of  lumber,  materials,  and  wages.  In  addition,  he  claims 
damages  by  reason  of  the  delay  in  the  issue  of  the  permit ; result- 
ing, as  he  says,  ifrom  the  collusion  of  the  civic  officials.  He  also 
claims  damages  because  the  mortgage  upon  the  land  was  in 
arrear,  and  the  mortgagee  took  proceedings  which  would  have 
been  avoided  had  the  plaintiff  been  able  to  carry  through  his 
contemplated  loan. 

The  plaintiff  contends  that  the  registration  of  the  by-law  was 
improper,  and  that  the  three  by-laws  operate  as  a cloud  on  his 
title,  and  that  the  registration  should  be  vacated. 

On  the  question  of  registration  I am  unable  to  follow  the 
learned  counsel  for  the  plaintiff.  Any  instrument  affecting  land 
may  be  registered.  “ Instrument  ’ ’ is  defined  by  the  Registry 
Act,  10  Edw.  VII.  ch.  60,  sec.  2,  as  including,  among  other 
things,  a municipal  by-law.  Under  an  expropriation  by-law,  the 
municipality  certainly  acquire  some  right ; and  failure  to  regis- 
ter such  a by-law  would  enable  the  owner  of  the  land  to  convey  to 
a bond  fide  purchaser  pending  the  arbitration,  and  thus  defraud 
the  purchaser.  I can  see  nothing  to  prevent  the  registration  or 
to  render  it  unlawful,  nor  can  I see  anything  improper  in  the 
registration;  while  the  failure  to  record  the  by-law  would,  in 
my  opinion,  be  most  objectionable  and  likely  to  lead  to  serious 
complications. 

I am  told  in  this  case  by  the  plaintiff’s  counsel  that  the  by- 
law did  not  authorise  or  profess  to  authorise  any  entry  upon  or 
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any  use  to  be  made  of  the  property  before  an  award  should  be 
made;  and  the  case  was  argued  upon  this  assumption. 

Under  sec.  463(1)  of  the  'Consolidated  Municipal  Act,  1903, 
3 Edw.  VII.  eh.  19,  an  laward  under  such  an  expropriation  by- 
law shall  not  be  binding  on  the  corporation  unless  it  is  adopted 
by  by-law,  within  three  months  after  the  making  of  the  award ; 
and,  if  it  is  not  so  'adopted,  the  original  expropriation  by-law 
shall  be  deemed  to  be  repealed,  and  the  property  shall  stand  as 
if  no  such  by-law  had  been  made,  and  the  corporation  shall  pay 
the  costs  of  the  arbitration.  This  makes  it  clear  that  the  original 
expropriation  by-law  is  merely  a tentative  proceeding,  leading 
up  to  the  ascertaining  of  the  price  to  be  paid,  and  that  it  is  en- 
tirely optional  with  the  defendants  to  take  the  property  or  to 
allow  the  three  months  to  elapse  after  which  the  by-law  is  auto- 
matically repealed.  * 

This  being  the  nature  of  the  expropriation  by-law,  there 
is  nothing  to  prevent,  the  municipality  from  exercising  their 
inherent  right  to  repeal,  without  waiting  for  the  completion  of 
the  arbitration  and  the  lapse  of  the  three  months.  The  by-law 
created  no  vested  interests,  and  did  not  operate  to  transfer  the 
property  so  as  to  bring  the  case  within  'any  of  the  exceptions  to 
the  general  right  of  repeal. 

One  cannot  avoid  seeing  that  the  sterilising  of  property  which 
would  otherwise  be  productive,  and  the  interference  with  plans 
and  schemes  for  improvement,  without  any  liability  on  the  part 
of  the  municipality  for  damages,  is  a great  injustice : an  injus- 
tice that  apparently  has  appealed  to  the  Legislature,  for,  in  the 
draft  of  an  Act  now  under  consideration,  the  corporation  are 
made  liable  not  alone  for  costs  but  for  damages. 

In  In re  McColl  and  City  of  Toronto  (1894),  21  A.R.  256,  a 
by-law  had  been  passed  under  the  Don  Improvement  Act,  and 
the  by-law  had  thereafter  been  repealed.  It  was  conceded  that, 
if  the  section  above  quoted  applied,  the  by-law  could  be  validly 
repealed ; but  it  was  argued  that  the  section  had  no  application 
to  an  arbitration  under  the  Act  in  question.  The  majority  of  the 
Court  took  the  view  that  the  section  applied,  and  that  the  by-law 
was,  therefore,  validly  repealed.  Mr.  Justice  Osier  agreed  in 
the  result,  holding  that  the  section  in  question  was  of  general 
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application,  that  it  applied  to  all  municipal  arbitrations,  and  that 
the  repealing  “ by-law  ought  not  to  have  been  quashed,  as  the 
council  could  practically  have  attained  the  result  which  it  ar- 
rived at  by  declining  to  adopt  any  award  which  might  be  made 
under  the  iby-law  which  it  repealed.” 

Then  it  is  said  that  the  expropriation  by-law  operated  to  vest 
the  property  in  the  municipality,  and  that  the  repealing  by-law 
would  not  operate  to  divest  it,  so  that  the  plaintiff  is  entitled 
to  demand  in  this  action  a reconveyance  from  the  defendants. 

'Counsel  for  the  defendants,  upon  the  argument,  expressed 
readiness  to  have  any  necessary  reconveyance  at  once  made,  as 
the  defendants  do  not  desire  to  inflict  any  further  injury  upon 
the  plaintiff. 

In  re  Prittie  and  Toronto  (1892),  19  A.R.  503,  and  Re  Mac- 
pherson  and  City  of  Toronto  (1895).,  26  O.R.  558,  are  relied  upon 
as  shewing  that  this  is  the  effect  of  the  expropriation  by-law, 
particularly  the  passage  in  the  judgment  of  Maclennan,  J.A.,  in 
the  former  ease,  at  p.  522:  “From  the  day  the  by-law  1515  was 
passed  the  lands  . . . were  laid  hold  of  for  that  purpose.  The 
right  of  entry  and  construction  had  been  taken  just  as  com- 
pletely and  effectually  as  if  the  owner  had  granted  it  by  deed, 
and  it  has  belonged  to  the  corporation  ever  since.  ’ ’ 

With  this  I agree.  The  right  of  entry  arose  immediately  the 
by-law  was  passed;  and,  if  the  arbitration  had  proceeded,  the 
result  would  follow  that  compensation  should  be  assessed  as  of 
that  date.  This  was  the  question  then  under  consideration,  and 
the  words  must  be  read  having  in  mind  the  subject-matter  of  the 
discussion. 

In  Re  Macpherson  and  City  of  Toronto,  the  question  under 
discussion  was  the  date  from  which  interest  was  to  run.  Street, 
J.,  speaking  of  a by-law  where  the  award  had  been  taken  up,  said 
that  the  effect  of  the  passing  of  the  by-law  was  to  prevent  any 
dealing  with  the  property  by  the  land-owner  from  the  time  the 
by-law  was  passed,  and  to  vest  the  property  immediately  in  the 
corporation  as  a public  road.  I do  not  think  that  he  intended  to 
determine  that,  upon  the  passing  of  a by-law,  the  property  be- 
came vested  in  the  municipality,  because  the  true  nature  of  the 
by-law,  as  indicated  by  the  decision  in  In  re  McColl  and  City  of 
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Toronto,  is  altogether  repugnant  to  this  idea.  The  right  con- 
ferred by  the  statute  is  an  option  to  take  at  a price  to  be,  deter- 
mined by  arbitration;  and  the  property  cannot  vest  unless  and 
until  the  city  either  enter — when  their  option  to  refuse  to  take 
up  comes  to  an  end — or  take  up  the  award,  or  do  some  other 
unequivocal  act. 

Nevertheless,  I think  that  the  defendants  ought  to  do  every- 
thing necessary  to  remove  any  shadow  of  doubt  or  any  possible 
difficulty  that  might  be  suggested,  even  to  an  unreasonable  mind ; 
and,  if  the  defendants  are  now  ready  to  execute  a reconveyance 
and  to  pay  the  costs  incurred  by  the  land-owner  in  the  expropri- 
ation proceedings — these  costs  would,  as  I understand,  be  the  full 
solicitor  and  client  costs  of  the  land-owner — ‘and  the  costs  of  this 
action,  I think  the  proceedings  may  be  stayed;  as  I do  not 
think  an  action  will  lie  in  respect  to  any  of  the  other  matters  set 
forth  in  the  statement  of  claim. 


[APPELLATE  DIVISION.] 

Avery  v.  Cayuga. 

Indian — Attachment  of  Debts — Bank  Deposit — “Personal  Property  outside 
of  the  Reserve” — “Property  Subject  to  Taxation ” — Indian  Act,  secs.  99, 

102. 

Money  deposited  in  a town  branch  of  a bank  to  the  credit  of  an  unen- 
franchised Indian,  living  upon  an  Indian  Reserve,  is  “personal  pro- 
perty outside  of  the  reserve,”  within  the  meaning  of  sec.  99  of  the  Indian 
Act,  R.S.C.  1906,  ch.  81. 

Commissioner  of  Stamps  v.  Hope,  [1891]  A.O.  476,  Lovitt  v.  'The  King 
(1910),  43  S.C.R.  106,  and  The  King  v.  Lovitt  (1911),  28  Times  L.R.  4i, 
followed. 

The  words,  “except  on  real  or  personal  property  subject  to  taxation  under 
the  last  three  preceding  sections,”  in  sec.  102  of  the  Act,  mean  “except 
on  real  and  personal  property  which  by  the  last  three  preceding  sections 
is  made  liable  to  taxation;”  and,  therefore,  the  aforesaid  deposit  is  pro- 
perty within  the  exception,  and  liable  to  attachment  under  a judgment 
or  Division  Court  process. 

An  appeal  by  the  primary  debtor  from  the  judgment  of  the 
Judge  of  the  County  Court  of  the  County  of  Haldimand,  in  an 
action  in  the  First  Division  Court  in  that  county,  adjudging 
that  the  garnishees  should  pay  to  the  primary  creditor  a debt 
due  by  the  garnishees  to  the  primary  debtor. 
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April  8.  The  appeal  was  heard  by  Meredith,  C.J.O.,  Mac- 
laren,  Magee,  and  Hodgins,  JJ.A. 

G.  D.  Heyd,  for  the  appellant.  It  is  sought  by  the  respon- 
dent'to  attach  moneys  standing  to  the  appellant’s  credit  in  the 
Union  Bank  at  Hagersville.  The  appellant  is  an  unenfran- 
chised Indian,  living  on  an  Indian  Reserve,  pnd  it  is  submitted 
that  the  deposit  in  question  is  not  “personal  property  outside 
of  the  reserve,”  within  the  meaning  of  sec.  99  of  the  Indian 
Act,  R.S.'C.  1906,  eh.  81 ; and,  even  if  it  is  such  property,  it  is 
not  “subject  to  taxation,”  within  the  meaning  of  sec.  102  of  the 
Act.  The  money  in  question  was  the  produce  of  farming 
activities ; and,  under  the  Ontario  Assessment  Act,  4 Edw.  VII. 
eh.  23,  sec.  5,  sub-sec.  15,  a farmer’s  income  derived  from  his 
farm  is  not  subject  to  taxation.  Under  the  present  law  personal 
property  is  no  longer  subject  to  taxation;  and  this  money  is, 
therefore,  exempt,  even  in  the  hands  of  a white  man.  He 
referred  to  Simkevitz  v.  Thompson  (1910),  16  O.W.R.  865,  a 
Division  Court  case. 

H.  Arrell,  for  the  respondent,  argued  that  the  locus  of  the 
property  was  “outside  of  the  reserve,”  being  in  the  bank  at 
Hagersville,  and  that  it  was  subject  to  taxation  under  the 
correct  construction  of  sec.  102  of  the  Indian  Act.  It  was, 
therefore,  exigible  in  execution  under  that  section. 

April  21.  The  judgment  of  the  Court  was  delivered  by 
Meredith,  C.  J.O. : — The  appellant  is  an  unenfranchised  Indian, 
living  upon  an  Indian  reserve ; and  the  debt  due  by  the  garni- 
shees to  him  is  represented  by  a deposit  standing  at  his  credit 
in  the  branch  of  the  garnishees’  bank  at  Hagersville. 

The  questions  for  decision  are : ( 1 ) whether  this  deposit  is 
personal  property  outside  of  the  reserve,  within  the  meaning  of 
sec.  99  of  the  Indian  Act;  and  (2)  whether  it  is  property  within 
the  exception  mentioned  in  sec.  102  of  that  Act. 

Section  99  reads  as  follows:  “99.  No  Indian  or  non-treaty 
Indian  shall  be  liable  to  be  taxed  for  any  real  or  personal 
property,  unless  he  holds,  in  his  individual  right,  real  estate 
under  a lease  or  in  fee  simple,  or  personal  property  outside  of 
the  reserve  or  special  reserve,  in  which  case  he  shall  be  liable  to 
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be  taxed  for  such  real  or  personal  property  at  the  same  rate  as  App.  Div. 
other  persons  in  the  locality  in  which  it  is  situate.  ’ ’ 1913 

That  the  deposit  is  property  situate  outside  of  the  reserve,  Avery 

... 

within  the  meaning  of  sec.  99",  seems  not  to  be  open  to  question : Cayuga. 

Commissioner  of  Stamps  v.  Hope , [1891]  AjC.  476,  481-2;  M^dith, 

Lovitt  v.  The  King  (1910),  43  S.C.R.  106;  The  King  v.  Lovitt  CI0'  ’ 
(1911),  28  Times  L.R.  41. 

The  answer  to  the  second  question  depends  on  the  meaning 
of  the  exception  expressed  in  the  words,  “except  on  real  or 
personal  property  subject  to  taxation  under  the  last  three  pre- 
ceding sections/’  contained  in  sec.  102. 

Section  102  reads  as  follows:  “102.  No  person  shall  take 
any  security  or  otherwise  Obtain  any  lien  or  charge,  whether  by 
mortgage,  judgment  or  otherwise,  upon  real  or  personal  property 
of  any  Indian  or  non-treaty  Indian,  except  on  real  or  personal 
property  subject  to  taxation  under  the  last  three  preceding 
sections:  Provided  thaf  any  person  selling  any  article  to  an 
Indian  or  non-treaty  Indian  may  take  security  on  such  article 
for  any  part  of  the  price  thereof  which  is  unpaid.” 

Are  the  words  “subject  to  taxation  under  the  last  three  pre- 
ceding sections”  to  be  read  as  meaning,  “may  be  subjected  to 
taxation  under  the  authority  of  these  sections,”  or  as  meaning 
“are  subjected  to  taxation  under  that  authority?” 

If  the  latter  is  the  proper  construction,  the  judgment 
appealed  from  is  wrong,  because  personal  property  is  no  longer 
subjected  to  taxation  by  the  Assessment  Act  of  this  Province. 

I am,  however,  of  opinion  that  what  the  exception  means  is, 
that  property  which  secs.  99,  100,  and  101  have  rendered  liable 
to  be  taxed,  is  not  to  be  within  the  prohibitory  enactment  of  the 
section;  or,  in  other  words,  that  security  may  be  taken  and  a 
lien,  or  charge,  by  mortgage,  judgment,  or  otherwise,  may  be 
obtained  on  any  property  of  an  Indian  which,  under  the  earlier 
sections,  may  be  taxed,  that  is  to  say,  applying  the  exception 
to  sec.  99,  real  estate  held  by  an  Indian  in  his  individual  right 
under  a lease  or  in  fee  simple  or  personal  property  outside  of 
the  reserve  or  special  reserve. 

The  intention  of  Parliament  was  manifestly,  I think,  to 
exclude  from  the  prohibition  as  to  taxing  the  property  of 
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Indians,  and  from  the  prohibition  contained  in  sec.  102,  as  to 
their  dealing  with  their  property  or  its  being  made  liable  to 
satisfy  judgments  against  them,  real  estate  held  by  an  Indian 
in  his  individual  right  under  a lease  or  in  fee  simple,  or  per- 
sonal property  outside  of  the  reserve  or  special  reserve;  and, 
as  to  these  matters,  to  put  Indians  in  the  same  position  as 
persons  who  are  not  Indians ; and  I can  see  no  reason,  if  that 
was  the  intention  of  Parliament,  why  the  exclusion  of  the  prop- 
erty of  an  Indian  from  the  prohibition  contained  in  sec.  102 
should  be  made  to  depend  upon  whether  or  not  the  taxing  body 
had  exercised  the  power  conferred  upon  it  of  taxing  the 
property. 

It  is  the  ownership  of  the  property  which  gives  the  right  to 
tax,  and  at  the  same  time  excludes  the  property  from  the 
prohibition  contained  in  sec.  102. 

It  is  also  to  be  observed  that  secs.  99,  100,  and  101  are  headed 
“ Taxation/ ? and  the  group  of  sections  of  which  sec.  102  is  the 
first  is  headed  “ Legal  Rights  of  Indians.” 

In  short,  my  view  is,  that  the  exception  in  sec.  102  is  the 
equivalent  of  the  expression  ‘ ‘ except  on  real  and  personal 
property  which  by  the  last  three  preceding  sections  is  made 
liable  to  taxation.  ” 

I would  dismiss  the  appeal  with  costs. 


Appeal  dismissed. 
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[APPELLATE  DIVISION.] 

Townsend  v.  Northern  Crown  Bank. 

Banks  and  Banking — Securities  Taken  by  Bank  from  Customer — Sawn 

Lumber — “Wholesale  Purchaser” — “Products  of  the  Forest ” — “And  the 

Products  thereof” — Bank  Act,  sec.  88  (1) — Assignment  of  Book-debts. 

The  judgment  of  a Divisional  Court  of  the  High  Court  of  Justice/  27  O.L.R. 

479,  was  affirmed. 

Appeal  by  the  plaintiff  from  the  order  of  a Divisional  Court, 
27  O.L.R.  479,  affirming  the  judgment  of  Sir  William  Meredith, 
C.J.C.P.,  26  O.L.R.  291. 

March  25.  The  appeal  was  heard  by  Maclaren,  Magee,  and 
Hodgins,  JJ.A.,  Sutherland  and  Lennox,  JJ. 

W.  Laridlaw,  K.C.,  for  the  appellant.  The  main  question 
for  decision  is,  whether  or  not  the  sawn  lumber  on  which  the 
respondents  took  a security  is  a “product  of  the  forest,”  within 
the  meaning  of  sec.  88  (1)  of  the  Bank  Act.  It  is  submitted  that 
the  lumber  is  a “product  of  a product,”  and  not  covered  by 
the  sub-section.  Such  was  the  view  of  a Quebec  appellate  Court 
in  Molsons  Bank  v.  Beaudry  (1901),  Q.R.  11  K.B.  212.  When 
the  timber  is  sawn  into  logs  at  the  mill,  it  ceases  to  be  a “product 
of  the  forest.”  The  construction  contended  for  by  the  respon- 
dents would  amount  to  practical  repeal  of  the  Bills  of  Sale 
Act,  and  bring  within  the  section  the  very  clothes  that  we 
wear.  Brethour  was  not  a wholesale  purchaser  or  dealer. 

F.  Arnoldi,  K.C.,  for  the  defendants  (respondents),  referred 
to  the  argument  before  the  Divisional  Court  in  which  he  said 
that  the  appellant’s  counsel  had  abandoned  all  grounds  of 
appeal  except  those  arising  under  sec.  88  of  the  Bank  Act. 
There  can  be  no  question  that  Brethour,  having  regard  to  his 
comparatively  narrow  environment  at  Burford,  was  as  much  a 
wholesale  dealer  or  purchaser  within  the  meaning  of  the  section, 
as  the  large  dealers  at  Ottawa  or  any  where  else.  He  relied  upon 
the  judgments  in  the  Courts  below,  and  pointed  out  that  the 
case  cited  from  the  Quebec  Court  did  not  govern  this  Court, 

Laidlaw , in  reply. 

April  21.  The  judgment  of  the  Court  was  delivered  by 
Maclaren,  J.A. : — The  plaintiff  has  appealed  from  a judgment 
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of  a Divisional  Court  affirming  the  trial  Judge,  who  dismissed 
the  plaintiff’s  action  to  set  aside  securities  covering  sawn  lumber 
taken  by  the  bank  from  a customer,  under  sec.  88  of  the 
Bank  Act. 

Sub-section  1 of  sec.  88  reads  as  follows : ■ ‘ The  bank  may  lend 
money  to  any  wholesale  purchaser  or  shipper  of  or  dealer  in 
products  of  agriculture,  the  forest,  quarry  and  mine,  or  the  sea, 
lakes  and  rivers,  or  to  any  wholesale  purchaser  or  shipper  of  or 
dealer  in  live  stock  or  dead  stock  and  the  products  thereof,  upon 
the  security  of  such  products,  or  of  such  live  or  dead  stock  and 
the  products  thereof.  ’ ’ The  other  sub-sections  prescribe  the  form 
of  such  securities,  and  declare  that  the  bank  shall  acquire  the 
same  rights  in  the  property  covered  thereby  as  if  it  had  acquired 
them  by  virtue  of  a warehouse  receipt. 

The  appellant  contends  : (1)  that  Brethour,  who  gave  the 
bank  the  securities  in  question,  was  not  a wholesale  purchaser 
or  dealer;  and  (2)  that  the  lumber  in  question  was  not  a product 
of  the  forest. 

None  of  these  terms  is  defined  in  the  Bank  Act  or  in  the 
Dominion  Interpretation  Act,  R.S.'C.  1906,  eh.  1.  Not  having 
acquired  a technical  meaning  or  being  used  in  a technical  sense, 
but  dealing  only  with  matters  relating  to  the  general  commer- 
cial public,  they  should  be  given  the  ordinary  or  popular  mean- 
ing which  they  bore  in  this  country  at  the  time  they  were  first 
embodied  in  the  Bank  Act,  that  is,  in  1880,  or  when  the  section 
was  amended  by  the  insertion  of  the  word  “dealer”  in  1890. 

So  far  as  I am  aware,  the  words  “wholesale  purchaser  or 
dealer”  have  not  been  defined  by  our  -Courts.  In  an  English 
case  of  Treacher  & Co.  Limited  v.  Treacher,  [1874]  W.N.  4, 
Bacon,  V.-C.,  in  considering  a dispute  which  arose  at  Bombay, 
India,  said:  “As  a general  rule,  ‘wholesale’  merchants  dealt  only 
with  persons  who  bought  to  sell  again,  whilst  retail  merchants 
dealt  with  consumers.  ” 

The  only  other  Dominion  statute  passed  about  the  same  time 
as  the  above  Bank  Act  enactments,  in  which  the  word  “whole- 
sale” is  used,  so  far  as  I am  aware,  is  the  Liquor  License  Act 
of  1883.  This  provided  for  four  different  kinds  of  retail  licenses, 
and  also  for  “wholesale  licenses.”  Holders  of  these  wholesale 
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licenses  might  sell  in  quantities  of  not  less  than  two  gallons  in 
each  cask  or  vessel,  or  not  less  than  a dozen  reputed  quart  bottles 
at  a time.  Such  sales  are  designated  throughout  the  Act  as 
selling  by  wholesale,  and  might  be  made  to  consumers  as  well 
as  to  dealers. 

It  is  common  knowledge  that  in  Canada,  as  in  other  new 
countries,  the  lines  between  wholesale  and  retail  have  been 
very  loosely  drawn  and  have  not  been  at  all  rigid ; the  sales  by 
reputed  wholesalers  have  been  far  from  being  confined  to  those 
who  bought  to  sell  again;  and  even  the  practice  of  confining 
the  word  1 1 wholesale  ’ ’ to  its  original  idea  of  purchases  or  sales 
in  bulk  or  in  large  quantities  has  not  been  at  all  generally 
adhered  to.  Many  merchants  are  described  as  selling  both 
wholesale  and  retail,  and  many  so  describe  themselves  and 
advertise  as  such. 

In  the  present  case  Brethour  appears  to  have  been  the  only 
lumber  dealer  in  the 1 village  of  Burf ord.  He  had  a planing 
mill  and  manufactured  doors  and  windows,  and  was  also  a 
builder  and  contractor.  He  bought  his  lumber  by  the  car-load 
and  usually  kept  on  hand  a stock  of  two  or  three  hundred 
thousand  feet.  He  sold  lumber  to  farmers,  builders  and  con- 
tractors, and  used  it  in  carrying  out  his  own  contracts.  While 
he  may  not  have  been  a wholesale  dealer,  I think  he  was  clearly 
a wholesale  purchaser  within  the  meaning  of  sec.  88. 

The  other  question  as  to  whether  sawn  lumber  is  a “product 
of  the  f orest,’  ’ within  the  meaning  of  this  section,  came  before 
the  Quebec  'Court  of  Appeal  in  Molsons  Bank  v.  Beaudry,  Q.R. 
11  K.B.  212.  In  that  case  the  Court  was  unanimous  that  the 
bank’s  claim  was  bad  because  the  security  was  taken  for  a past 
due  debt  in  violation  of  sec.  90 ; but  was  divided  on  the  question 
we  are  now  discussing.  The  Chief  Justice  and  two  members 
of  the  Court  were  of  opinion  that  lumber  was  not  a “product  of 
the  forest,”  while  Hall,  J.,  was  of  opinion  that  it  was,  and  Wur- 
tele,  J.,  rested  his  judgment  solely  on  the  other  ground,  and 
expressed  no  opinion  on  this  point. 

It  was  argued  before  us  that  sawn  lumber  was  not  a product 
of  the  forest  but  of  the  saw-mill.  As  well  might  it  be  argued  that 
wheat  is  not  a product  of  agriculture  but  of  the  threshing-mill; 
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or  that  dried  or  salted  fish  are  not  a product  of  the  sea,  lakes  or 
rivers,  but  of  the  flakes  where  they  were  dried,  or  of  the  establish- 
ment where  they  were  dressed  or  salted.  If  the  mere  expenditure 
of  a small  amount  of  labour  upon  such  products  is  to  withdraw 
them  from  the  section,  where  is  the  line  to  be  drawn?  Counsel 
for  the  appellant  argued,  with  respect  to  the  forest,  that  it 
should  be  drawn  at  saw-logs,  and  that  it  would  not  comprise 
hewn  or  square  timber;  but  why  exclude  these  latter,  as  all  the 
labour  is  applied  in  the  forest  as  in  the  case  of  logs  ? Or  would 
it  include  hemlock  logs  from  which  the  bark  was  stripped,  or 
the  tan-bark  itself  ? 

In  passing  this  section  Parliament  probably  had  in  mind  the 
manner  in  which  the  trade  of  the  country  was  generally  carried 
on  and  banking  assistance  usually  given,  and  meant  to 
facilitate  such  trade  in  the  products  from  the  sources  indicated, 
so  long  as  they  remained  in  a comparatively  raw  state  and  had 
not  changed  their  general  nature,  although  a certain  amount  of 
labour  had  been  expended  upon  them.  For  instance,  it  is  well 
known  that  the  trade  in  saw-logs  is  an  insignificant  part  of  the 
trade  of  this  country  in  the  products  of  the  forest,  and  to  restrict 
these  bank  securities  to  them  would  not  give  the  dealers  the 
financial  assistance  they  require  and  desire. 

I am  of  opinion  that  we  should  give  a much  broader  meaning 
and  application  to  these  words.  I think  that  the  ‘words,  products 
of  agriculture,  the  forest,  quarry  and  mine,  the  sea,  etc.,  in  sec. 
88,  mean  substantially  the  same  as  the  like  words  embodied  in 
the  trade  returns  of  exports  laid  before  Parliament  from  year 
to  year,  and  that  Parliament  had  probably  this  well-known 
classification  in  mind.  There  we  find  agricultural  produce, 
animals  and  their  produce,  fisheries  produce,  mineral  produce, 
forest  produce,  etc.  In  the  latter  are  enumerated,  logs,  lumber 
of  various  kinds,  railroad  ties,  square  timber,  etc. 

With  respect  to  the  book-debts,  I agree  with  the  Divisional 
Court  that  the  claim  of  the  bank  should  be  limited  to  the  proceeds 
of  the  pledged  lumber. 

In  my  opinion,  the  appeal  should  be  dismissed  and  the 
judgment  of  the  Divisional  Court  affirmed. 


Appeal  dismissed. 
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[APPELLATE  DIVISION.] 
Rex  v.  Gibson. 


Criminal  Law — Murder — Evidence — Murderous  Assault  by  Prisoner  on  An- 
other Person — Relevance  to  Immediate  Charge — Admissibility. 

Upon  the  trial  of  the  prisoner  for  the  murder  of  R.,  the  testimony  of  D.  as 
to  a murderous  assault  alleged  by  him  to  have  been  made  upon  him  by 
the  prisoner  near  to  the  building  where  the  prisoner  falsely  said  that  R. 
was,  and  within  a few  , yards  of  the  spot  where  R.’s  body  was  afterwards 
found,  and  within  about  an  hour  after  the  prisoner  had,  under  false  pre- 
tences, induced  R.  to  leave  D.  and  go  alone  with  him  to  that  locality, 
was  held  to  have  been  properly  admitted  in  evidence. 

It  is  the  general  rule,  in  justice  to  a person  accused  of  an  offence,  that  he 
shall  not,  on  his  trial  therefor,  be  called  upon  to  answer  other  charges 
not  connected  therewith,  nor  shall  evidence  of  an  unconnected  offence  be 
given  merely  to  prove  his  vicious  character,  or  his  readiness  to  commit 
such  a crime  as  he  is  upon  trial  for ; but  evidence  of  facts  relevant  to  the 
immediate  charge  against  him  is  not  the  less  admissible  because  it  neces- 
sarily discloses  the  commission  of  other  crimes  by  him ; and  the  evidence 
disclosed  several  grounds  upon  which  the  attack  upon  D.  was  relevant  to 
th.e  charge  of  having  murdered  R. : as  the  existence  and  accomplishment 
of  a scheme  of  robbery  of  which  the  prisoner’s  conduct  towards  the  two 
men  was  a part ; as  indicating  a motive  for  the  murder  of  R. ; as  proof 
of  an  attempt  by  the  prisoner  to  get  rid  of  part  of  the  evidence  of  his 
crime;  and  as  accounting  for  the  otherwise  unexplained  possession  by 
the  prisoner  of  more  money  than  he  could  have  taken  from  R. 

Rex  v.  Ball,  [1911]  AX).  47,  Rex  v.  Rooney  (183b),  7 C.  & P.  517,  and  Rex 
v.  Birdseye  (1830),  4 C.  & P.  386,  specially  referred  to. 

Case  stated  by  Mulock,  C. J.Ex.,  as  follows : — 

The  prisoner  was  tried  before  me  at  the  last  Toronto  Crim- 
inal Assizes  for  the  murder  of  one  Rosenthal,  and  found 
“guilty.'”  The  murder  is  supposed  to  have  taken  place  on  the 
evening  of  Good  Friday,  the  5th  April,  1912,  in  the  vicinity  of 
the  Hydro-Electric  station,  which  is  situate  a short  distance 
westerly  from  the  southerly  or  second  Strachan  avenue  bridge, 
in  the  city  of  Toronto. 

On  the  morning  of  Saturday  the  6th  April,  the  dead  body  of 
Rosenthal  was  found  in  the  vicinity  of  the  Hydro-Electric 
Commission  station,  a short  distance  from  a pile  of  crates.  The 
ground  around  where  the  body  was  found  was  soft  and  muddy, 
with  pools  of  water  here  and  there.  The  body  was  found  lying 
upon  its  stotirach.  The  head  was  turned  to  the  left,  the  right 
cheek  thus  resting  on  the  mud.  The  back  of  the  skull  had  been 
broken  by  some  hard  instrument ; the  left  bones  of  the  skull  had 
been  broken  in;  and  there  was  found  lying  upon  the  left  cheek 
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a piece  of  concrete,  weighing  sixteen  pounds.  The  left  ribs 
from  the  fifth  downwards  had  been  broken  at  the  left  side  of  the 
body  (that  is,  not  over  the  stomach  or  chest),  and  ends  of  the 
ribs  had  penetrated  and  injured  the  spleen.  There  was  a rope 
secured  by  a slip  knot  tightly  drawn  around  his  neck,  but  not 
sufficiently  tight  to  have  caused  death.  His  pockets  had  been 
pulled  out,  and  no  money  was  found  on  his  person. 

At  the  trial  there  was  also  evidence  as  to  the  following  and 
other  circumstances : — • 

The  prisoner,  under  the  assumed  name  of  Smith,  sent  word,  * 
through  one  Eli  Dunkelman,  to  the  deceased,  that  he  desired, 
on  behalf  of  the  Hydro-Electric  manager,  to  sell  to  the  deceased 
certain  junk,  and  appointing  Thursday  evening  and  the  second 
bridge  as  the  time  and  place  for  carrying  out  the  transaction. 
Accordingly,  Rosenthal  and  Dunkelman  met  the  prisoner  on  the 
bridge  on  the  Thursday  evening,  whereupon  the  prisoner  in- 
quired of  Dunkelman  if  he  had  the  deposit  to  make  the  agree- 
ment, when  Dunkelman  informed  him  that  he  had  a bank  cheque 
but  no  cash.  Thereupon  the  prisoner  stated  that  the  manager 
was  too  busy  to  attend  to  the  matter  that  day,  and,  further, 
that  he  would  not  accept  a cheque,  and  that  they  should  go 
away  and  return  on  the  following  evening  with  the  ea£h,  and 
added  that  Rosenthal  should  come  alone — that  the  manager 
would  not  deal  with  two  people. 

On  the  following  evening,  viz.,  Friday,  Rosenthal  and  Dunkel- 
man again  met  the  prisoner  on  the  bridge,  when  Dunkelman,  in 
the  prisoner’s  company,  produced  a roll  of  bills  and  delivered 
$15  in  bills  to  Rosenthal.  The  prisoner  requested  Rosenthal 
to  come  with  him  to  make  the  agreement  with  the  manager,  telling 
Dunkelman  to  remain  on  the  bridge  until  he  returned.  The 
prisoner  saw  Rosenthal  receive  a portion  of  the  money  and 
Dunkelman  retain  a portion.  The  prisoner  then  took  Rosenthal 
away  in  a westerly  direction  towards  the  Hydro-Electric  station. 
Dunkelman  remained  on  the  bridge  until  the  prisoner,  after 
about  an  hour  or  more,  returned  alone  and  gave  him  to  under- 
stand that  Rosenthal  had  completed  his  agreement  with  the 
manager,  and  was  then  with  him  inside;  that  Rosenthal  wished 
the  prisoner  to  take  Dunkelman  to  the  back-yard  and  shew  him 
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the  junk,  and  that  this  was  also  the  manager’s  wish.  The  prisoner 
led  Dunkelman  down  towards  the  lake  around  the  ground, 
shewing  him  pieces  of  wire  and  junk,  and  finally  brought  him  up 
against  a pile  of  crates  or  boxes  about  five  feet  high.  As  Dunkel- 
man stood  by  this  pile  of  boxes,  the  prisoner  was  slightly  behind 
and  on  his  right,  and  said  to  Dunkelman,  “See,  Dunkelman, 
there  is  lightning.”  Thereupon  Dunkelman  looked  up,  when 
he  was  struck  upon  the  forehead  and  fell  towards  the  boxes  and 
on  to  the  ground  and  became  unconscious  and  remained  lying 
there  until  the  following  morning.  At  some  period  during  the 
night,  he  was  partially  conscious,  for  he  stated  that  he  remem- 
bered feeling  in  the  vicinity  of  where  he  was  lying,  and  his  hand 
touched  a hammer.  This  hammer  was  put  in  as  an  exhibit. 

In  the  morning,  he  was  able  to  find  his  way  home,  but  lapsed 
into  unconsciousness,  and  was  unable  to  give  any  account  of 
what  had  occurred  until  his  recovery  after  several  weeks.  His 
skull  had  been  fractured. 

On  his  arrival  home,  it  was  observed  that  the  pockets  of  his 
waistcoat  had  been  cut  out  and  that  his  overcoat  pockets  were 
pulled  out  and  that  at  least  one  of  his  trousers  pockets  was  also 
pulled  out.  No  money  was  found  on  his  person. 

The  ground  where  he  had  fallen  was  soft  and  muddy,  and  on 
the  Saturday  morning  there  was  an  impression  in  the  mud  such 
as  would  have  been  caused  by  the  body  of  a man  lying  there. 
The  pile  of  crates  was  between  the  place  where  this  impression 
was  and  the  place  (where  Rosenthal’s  'body  was  found,  the 
distance  being  about  thirty  feet. 

The  prisoner  gave  evidence  in  his  own  behalf,  and  admitted 
having  met  Rosenthal  and  Dunkelman  on  the  bridge  on  the 
Friday  night  in  question,  but  stated  that  they  were  there  to  do 
business  with  two  men  named  Wilson  and  “Alf;”  that  Wilson 
and  “Alf”  were  then  present  and  told  the  prisoner  that  he 
would  not  be  required  to  remain,  inasmuch  as,  later  on,  a man 
would  arrive  with  a waggon  and  assistance  to  load  the  junk ; and 
the  prisoner  said  that  he,  thereupon,  went  away  and  had  no 
further  connection  with  the  matter. 

The  prisoner’s  counsel  objected  to  the  admission  of  Dunkel- 
man’s  evidence  as  to  the  assault  alleged  to  have  been  made  upon 
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him  'by  the  prisoner.  I overruled  the  objection,  and  admitted 
Dunkelman’s  evidence.  The  question,  therefore,  is,  was  I right 
in  so  admitting  it  ? 

There  may  be  other  material  parts  of  the  evidence  to  which 
the  Court’s  attention  should  be  drawn  in  connection  with  this 
case ; and  I,  therefore,  submit  as  part  of  this" case,  for  the  infor- 
mation of  the  Court,  the  whole  of  the  evidence  at  the  trial,  a copy 
of  which  is  hereto  annexed  and  made  part  hereof. 

February  12.  The  case  was  heard  by  Meredith,  C.J.O., 
Maclaren,  Magee,  and  Hodgins,  JJ.A.,  and  Kelly,  J. 

A.  A.  Bond,  for  the  defendant.  The  testimony  of  Dunkelman 
as  -to  the  assault  alleged  by  him  to  have  been  made  upon  him  by 
the  prisoner  was  wrongly  admitted  as  evidence  against  the 
prisoner  on  the  charge  against  him  of  having  murdered  Rosen- 
thal. On  the  trial  of  a person  for  one  offence,  evidence  against 
him  of  a similar  crime  cannot  be  adduced  to  convict  him  of  the 
crime  for  which  he  is  being  tried.  The  evidence  must  have 
reference  to  the  res  gestce.  The  jury  must  not  be"  prejudiced : 
Phipson  on  Evidence,  5th  ed.,  p.  57;  Regina  v.  Francis  (1874), 
L.R.  2 C.C.R.  128;  Rex  v.  Rooney  (1836),  7 C.  & P.  517;  Rex 
v.  Birdseye  (1830),  4 C.  & P.  386. 

J.  R.  Cartwright,  K.C.,  for  the  Crown.  The  evidence  objected 
to  was  admissible  as  shewing  that  the  prisoner ’s  conduct  towards 
the  two  men  was  all  part  of  one  and  the  same  transaction.  No 
doubt,  a man  cannot  be  convicted  of  one  offence  on  evidence 
which  proves  only  that  he  committed  another.  But  evidence 
relating  to  the  crime  with  which  he  is  charged  must  not  be 
refused  merely  because  it  discloses  the  commission  of  other 
crimes:  Archbold’s  Criminal  Law,  24th  ed.,  p.  367,  where  the 
case  of  Rex  v.  Birdseye,  4 C.  & P.  386,  is  referred  to.  The  evi- 
dence was  also  admissible  to  rebut  the  defence  of  an  alibi : Makin 
v.  Attorney-General  for  New  South  Wales,  [1894]  A.C.  57,  at  p. 
65;  Rex  v.  Ball,  [1911]  A.C.  47. 

Bond,  in  reply.  The  Makin  case  is  not  in  point.  See  Rex  v. 
Bollard  and  Tinsley  (1909),  19  O.L.R.  96. 

April  21.  The  judgment  of  the  Court  was  delivered  by 
Magee,  J.A. : — The  prisoner  was  tried  upon  an  indictment  for 
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the  murder  of  one  Joseph  Rosenthal  at  Toronto,  on  Friday  the  App.  Div. 
5th  April,  1912.  1913 

Under  the  circumstances  set  forth  by  the  learned  Chief 
Justice  of  the  Exchequer,  who  presided  at  the  trial,  in  his  state-  v. 

ment  of  the  case,  and  in  the  evidence,  the  whole  of  which  he  has  * 

made  part  of  that  statement,  it  is  clear  that  the  testimony  of  Eli  Magee’  J‘A* 
Dunkelman  was  properly  admitted  as  to  a murderous  assault 
alleged  by  him  to  have  been  made  upon  him  by  the  prisoner  near 


to  the  building  where  the  prisoner  falsely  said  that  Rosenthal 
was,  and  within  a few  yards  of  the  spot  where  Rosenthal’s  body 
was  afterwards  found  murdered,  and  within  about  an  hour  after 
the  prisoner  had,  under  false  pretences,  induced  Rosenthal  to 
leave  Dunkelman  and  go  alone  with  him  to  that  locality. 

Before  that  evidence  of  Dunkelman  was  received,  the  Crown 
had,  by  him  and  other  witnesses,  offered  evidence  of  other  facts 
in  support  of  the  charge  of  murder,  which  could  not  be  withheld 
from  the  jury.  , 

Some  of  these  other  facts  may  be  summarised  as  follows.  It 
was  shewn  that  for  several  days  the  prisoner,  under  the  assumed 
name  of  Smith,  had  been  seeking  Rosenthal  under  a false  pre- 
tence of  effecting  a sale  by  the  manager  of  the  Hydro-Electric 
Works  of  scrap  metal,  which  would  require  Rosenthal  to  have 
money  in  his  possession  for  the  purchase,  and  he  had  induced 
and  arranged  with  Rosenthal  to  meet  him  on  the  evening  of 
Thursday  the  4th  April,  at  a bridge  near  the  yard  of  the  works 
where  the  metal  was  alleged  to  be.  Rosenthal  and  Dunkelman, 
having  agreed  to  share  in  the  transaction,  went  to  the  bridge  on 
that  evening ; and,  when  the  prisoner  found  that  Rosenthal  was 
not  alone,  and  also  that  they  had  not  brought  cash  but  a cheque, 
he  pretended  that  the  sale  could  not  be  made  that  night,  and 
told  them  that  it  would  have  to  be  put  off  till  the  next  evening, 
and  that  a cheque  would  not  be  accepted,  and  to  bring  $60  in  cash ; 
and  that  Rosenthal  should  come  alone,  as  the  manager  could  not 
deal  with  two  persons.  Despite  this  last  injunction,  the  two 
did  go  to  the  bridge  again  on  the  Friday  evening,  and  there  were 
again  met  by  the  prisoner,  who,  under  the  false  pretence  of 
leading  him  to  the  manager,  who  would  deal  only  with  one 
person,  and  after  seeing  Dunkelman,  at  Rosenthal’s  request, 
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hand  $15,  out  of  a larger  sum,  to  Rosenthal,  induced  Rosenthal 
to  go  with  him  to  the  yard  of  the  works,  leaving  Dunkelman 
alone  upon  the  bridge  to  await  their  return.  The  yard  at  that 
hour  was  uninhabited  save  that  two  persons  were  on  duty  with 
machinery  in  a building  thereon.  After  about  an  hour’s  absence, 
the  prisoner  returned  alone  to  Dunkelman;  and,  saying  that 
Rosenthal  wished  Dunkelman  to  go  to  the  yard  and  see  the 
scrap  metal,  led  the  latter  to  the  yard,  alleging  untruly  that 
Rosenthal  was  there  in  the  building  with  the  manager,  the  fact 
being  that  Rosenthal  had  not  been  in  the  building,  and  there 
was  no  one  there  to  sell  metal.  The  prisoner  shewed  Dunkelman 
some  metal  lying  in  the  yard.  Proof  of  what  further  occurred 
there  between  Dunkelman  and  the  prisoner  was,  at  this  point,  ob- 
jected to  by  the  prisoner.  Early  the  next  morning*  the  dead  body 
of  Rosenthal  was  found  in  the  yard,  in  a very  muddy  place,  bear- 
ing marks  of  murder  and  effusion  of  blood  and  with  the  pockets 
rifled.  The  condition  of  the  body  and  the  surroundings  indi- 
cated that  the  fatal  injuries  had  been  inflicted  at  that  spot  and 
possibly  or  probably  about  the  time  of  the  prisoner’s  absence 
from  Dunkelman  with  Rosenthal.  About  the  neck  of  the  body 
was  a piece  of  rope,  which  was  said  to  correspond  with  the 
remaining  part  of  one  used  as  a clothes-line  at  the  house  where 
the  prisoner  had  for  nearly  a week  been  staying,  and  of  which 
rope  a part  was  missing.  The  prisoner  had,  that  Friday  evening, 
failed  to  keep  an  appointment  made  on  Wednesday  with  some 
other  persons.  He  arrived  home  with  his  boots  and  trousers  in  a 
muddied  condition,  which  the  state  of  the  intervening  sidewalks 
and  streets  and  the  weather  would  not  account  for,  and  upon  the 
clothing  he  then  wore  were  afterwards  found  spots  of  human 
blood.  He  had  been  previously  without  work  and  without  money, 
yet  within  the  next  few  days  he  made  various  purchases  of 
clothing  and  other  expenditures,  amounting  apparently  to  about 
$40.  On  the  morning  after  the  murder,  he  left  his  father ’s  house 
early,  and  did  not  return,  but  wrote  to  his  stepmother  that  he 
was  going  to  Sudbury,  he  having  no  intention  to  go  there.  He 
took  a room  elsewhere  in  Toronto,  giving  another  assumed  name, 
and  paying  rent  in  advance,  and  did  not  get  any  employment. 
On  the  following  Thursday,  he  was  arrested,  being  found  in  a 
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position  indicating  an  attempt  to  conceal  himself.  He  then  had 
a small  sum  in  his  possession.  He  pretended  at  first  that  he  had 
thrown  away  the  clothing  worn  on  the  night  of  the  murder,  but 
subsequently  it  was  found  at  his  new  room.  So  far  as  known,  he 
was  the  last  person  with  Dunkelman. 

The  facts  in  evidence  thus  summarised,  if  unexplained,  were 
sufficient  to  warrant  a jury  in  convicting  him  without  the  evi- 
dence of  Dunkelman  as  to  the  prisoner’s  attack  on  him.  That 
evidence  was,  that,  after  the  prisoner  had  led  him  to  the  rear  of 
the  yard,  and  while  pretending  to  wait  for  Rosenthal  to  come 
with  the  manager  out  of  the  building,  the  prisoner  suddenly  got 
Dunkelman  to  look  up,  under  pretence  that  there  was  a flash  of 
lightning,  and  instantly  Dunkelman  received  a blow  upon  the 
head  which  felled  him  to  the  earth  in  unconsciousness.  Early  in 
the  morning,  he  partly  regained  his  senses,  and,  still  bleeding 
from  several  blows  inflicted  on  him,  and  with  a fractured  skull, 
and  robbed  of  all  his  money,  and  still  dazed,  he  managed  to  get 
to  his  feet  and  find  his  way  home,  whence  he  was  taken  to  the 
hospital  and  did  not  recover  for  several  weeks.  The  impress  of 
his  body  in  the  very  muddy  yard  indicated  that  he  too  had  fallen 
where  he  was  struck  and  within  twelve  yards  of  the  spot  where 
Rosenthal  had  been  killed. 


App.  Div. 

1913 

Rex 

v. 

Gibson. 

Magee,  J.A. 


It  is,  of  course,  the  general  rule,  in  justice  to  a person  accused 
of  an  offence,  that  he  shall  not,  on  his  trial  therefor,  be  called 
upon  to  answer  other  charges  not  connected  therewith,  nor  shall 
evidence  of  an  unconnected  offence  be  given  merely  to  prove  his 
vicious  character  or  his  readiness  to  commit  such  a crime  as 
he  is  upon  trial  for.  As  put  by  the  House  of  Lords  in  Bex  v. 
Ball , [1911]  A.C.  47,  71,  “You  cannot  convict  a man  of  one 
crime  by  proving  that  he  had  committed  some  other  crime.” 
Nevertheless,  evidence  of  facts  relevant  to  the  immediate  charge 
against  him  is  not  the  less  admissible  because  it  necessarily 
discloses  the  commission  of  other  crimes  by  him  ( Bex  v.  Ball). 
But  it  must  be  evidence  of  facts  relevant  to  that  immediate 
charge.  Here  there  are  several  grounds  upon  which  the  attack 
upon  Dunkelman  was  relevant  to  the  charge  of  having  mur- 
dered Rosenthal. 

The  other  evidence  pointed  to  a scheme  by  the  prisoner  to 
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get  possession  of  the  $60  which  he  wished  Rosenthal  to  bring, 
and  shewed  that  his  conduct  towards  the  two  men  was  all  part  of 
one  and  the  same  scheme  and  one  and  the  same  transaction, 
carried  out  upon  the  same  occasion,  and  that  the  mode  in  which 
it  was  carried  out  would  necessarily  be  relevant  to  the  proof  of 
the  scheme  and  its  accomplishment. 

Then,  also,  on  the  question  of  motive  for  the  murder  of  Rosen-' 
thal,  who  had  only  a quarter  of  the  money,  it  was  quite  relevant 
and  competent  for  the  prosecution  to  shew  that  the  prisoner 
contemplated  and  attempted  to  effect  a crime  against  Dunkelman, 
to  hide  which,  when  effected,  it  would  be  important  to  the 
prisoner  first  to  put  an  end  to  Rosenthal,  and  thus  get  rid  of 
his  testimony,  or  to  effectuate  which  more  readily  it  was  neces- 
sary to  prevent  Rosenthal’s  return  to  Dunkelman. 

Again,  the  other  evidence  for  the  Crown  having  made  out 
a prima  facie  case  against  the  prisoner  for  the  murder  of  Rosen- 
thal, proof  of  an  attempt  by  the  prisoner  to  get  rid  of  any  of  the 
evidence  of  his  crime  would  be  confirmatory  and  relevant.  If, 
for  instance,  he  attempted  to  destroy  his  clothing  having  the 
blood  spots,  or  the  complementary  part  of  the  clothes-line,  or  to 
get  Dunkelman  to  leave  the  country  and  not  give  evidence 
against  him,  or  to  deny  having  met  him,  evidence  of  any  such 
attempt  would  clearly  be  relevant  and  admissible.  And  when 
he  attempted  to  get  rid  of  Dunkelman ’s  evidence  more  effect- 
ually, the  proof  of  that  attempt  was  not  less  admissible. 

It  is  true  that,  as  to  both  the  two  last-mentioned  reasons, 
robbery  might  also  be  a motive  for  the  attack  upon  each  of  the 
men ; but  the  existence  of  one  motive  is  not  inconsistent  with  the 
existence  of  two;  and  it  would  be  for  the  jury  to  consider 
whether  either  or  both  and  which  of  the  motives  was  the  moving 
or  sufficient  force  in  actuating  the  guilty  person. 

For  a fourth  reason,  the  evidence  was,  in  the  particular  cir- 
cumstances, also  admissible.  The  prisoner  was  proved  to  have 
suddenly  become  possessed  of  money  and  more  money  than 
Rosenthal  was  .shewn  to  have  had.  If  the  evidence  rested  there, 
the  very  fact  that  it  was  more  would,  unexplained,  have  itself 
been  an  indication  that  probably  it  had  not  .been  taken  from 
Rosenthal.  In  fact,  the  prisoner  himself  swore  that  the  arrange- 
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ment  to  meet  on  Thursday  evening  at  the  'bridge  had  been  made 
by  two  other  men  who  with  him  met  Rosenthal  and  Dunkelman 
there,  and  it  was  those  other  two  who  there  told  Rosenthal  and 
Dunkelman  to  return  on  Friday  evening  and  bring  money,  and 
that  he  was  present  with  the  four  on  the  bridge  on  Friday  even- 
ing, but  left  the  four  together  and  returned  to  his  home,  and  on 
the  next  morning  he  received  $40  from  one  of  those  two  men.  It 
was,  therefore,  proper,  if  not  indeed  necessary,  for  the  prosecu- 
tion to  shew  that  the  excess  came  from  a source  which  was  incon- 
sistent with  his  own  story  and  consistent  with  the  taking  of 
RosenthaPs  money,  and  this  was  done  by  Dunkelman  ’s  testimony 
that  his  money  was  taken  from  him,  being  part  of  the  money 
which  the  other  evidence  shewed  that  the  prisoner  was  scheming 
to  obtain. 

Counsel  for  the  prisoner  has  referred  to  a dictum  of  Little- 
dale,  J.,  in  Rex  v.  Rooney , 7 C.  & P.  517.  There,  on  the  trial  of 
five  prisoners  on  an  indictment  for  robbing  one  Woodward  of 
£34  19s.  Od.,  it  appeared  that  Woodward  and  his  nephew  Urwick 
were  driving  together  in  a gig  when  stopped  by  five  persons  who 
beat  and  robbed  them.  For  the  prosecution,  with  a view  to  shew 
identity  of  the  prisoners  with  the  robbers,  by  proving  their 
possession  of  Urwick ’s  watch  there  taken  from  him,  it  was  pro- 
posed to  ask  Urwick  what  he  had  lost.  To  this  the  prisoners’ 
counsel  objected  that  there  was  another  indictment  pending  for 
the  robbery  from  Urwick  of  a watch  and  11s.  6d.  Littledale,  J., 
allowed  the  question,  and  said  that  it  made  no  difference  that 
Urwick ’s  watch  was  the  subject  of  another  indictment ; and,  as  one 
question  was,  whether  the  prisoner  were  present  when  Woodward 
was  robbed,  evidence  might  be  given  that  Urwick  lost  his  watch 
there.  He  added,  “But  you  must  not  go  into  evidence  of  the 
violence  that  was  offered  to  him.”  Whether  that  observation 
was  warranted,  in  the  special  circumstances,  does  not  appear ; 
but  it  does  not  seem  to  have  been  called  for  by  the  particular 
question  before  the  'Court.  So  far  as  the  report  shews,  the  degree 
of  violence  to  Urwick  may  not  have  been  a motive  for  or  have 
aided  in  the  violence  to  Woodward,  and  may  not  have  been  part 
of  one  scheme,  as  Urwick  appears  to  have  had  little  money,  and  the 
crime  against  Woodward  may  not  have  given  rise  to  any  necessity 
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or  wish  to  assault  Urwick.  If  violence  to  Urwick  was  shewn  to 
have  been  part  of  one  scheme  or  to  have  been  of  assistance  to  the 
robbers,  either  in  carrying  out  the  robbery  for  which  they  were 
being  tried  or  in  avoiding  recognition  or  knowledge  of  their 
offence  or  in  escaping,  then  I do  not  see  why  evidence  of  the 
violence  offered  to  him  would  not  be  admissible. 

In  the  other  case  pressed  upon  us  for  the  prisoner,  Bex  v. 
Birdseye,  4 U.  & P.  386,  the  theft  of  a loaf  was  a separate  and 
independent  offence  from  that  of  the  theft  of  goods  stolen  half 
an  hour  previously,  on  a different  entry  into  the  prosecutor’s 
shop,  and  proof  of  it  was,  therefore,  properly  excluded. 

The  question  asked  by  the  learned  Chief  Justice  as  to  whether 
he  was  right  in  admitting  the  evidence  of  Dunkelman  as  to  the 
assault  by  the  prisoner  upon  him  should  be  answered  in  the 
affirmative. 

Conviction  affirmed. 


[APPELLATE  DIVISION.] 

Re  Hamilton. 

Will — Construction — Absolute  Gift  to  Daughter — Restriction — Discretion 
of  Trustee — Invalidity — Restriction  against  Encroachment  during 
Coverture — -Validity  — “I  Wish” — Obligatory  Import — “ Settled  upon 
herself” — Extended  Meaning  of. 

The  judgment  of  Boyd,  C.,  27  O.L.R.  445,  was  affirmed. 

Bousfield  v.  Bousfield  (1869),  21  L.T.R.  136,  considered  and  distinguished. 

Appeal  by  Annie  Seaborn  Hill  from  the  judgment  of  Boyd, 
C.,  27  O.L.R.  445,  declaring  the  construction  of  the  will  of 
Robert  Hamilton,  deceased,  in  regard  to  the  share  of  his  estate  be- 
queathed to  the  appellant,  his  daughter. 

February  3.  The  appeal  was  heard  by  Mulock,  C.J.Ex., 
Riddell,  Sutherland,  and  Leitch,  JJ. 

B.  B.  Hall  and  8.  T.  Medd,  for  the  appellant.  This  is  a ques- 
tion of  construction,  and  the  appellant  claims  to  be  entitled  to 
the  payment  of  the  principal  and  interest  of  her  share  under  the 
will,  absolutely  and  without  restriction  of  'any  kind.  They 
referred  to  In  re  Bown  (1884),  27  Ch.D.  411;  In  re  Crough- 
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ton’s  Trusts  (1878),  8 Ch.D.  460;  In  re  Hutchinson  and  Tenant  App.  Div. 
(1878),  8 Ch.D.  540;  In  re  Higgles  (1888),  39  Ch.D.  253;  Wil-  1913 

liams  v.  Williams  (1851),  1 Sim.  N.S.  358;  Webb  v.  Wools  Re 

(1852),  2 Sim.  N.S.  267 ; Loch  v.  Bagley  (1867),  L.R.  4 Eq.  122 ; Hamilton. 
Magrath  v.  Morehead  (1871),  L.R.  12  Eq.  491;  Laing  v.  Laing 
(1839),  10  Sim.  511. 

G.  H.  Watson,  K.C.,  for  the  respondent,  the  trustee.  The 
word  “wish, ” used  as  it  is  here  by  the  testator,  is  not  merely 
precatory,  but  an  operative  word,  and  is  not  limited  to  the  ex- 
pression of  a mere  “hope.”  This  is  the  view  of  the  learned 
Chancellor,  and  is  supported  by  the  cases  cited  by  him: 

In  re  Burley,  [1909]  W.N.  253;  Liddard  v.  Liddard 

(1860),  28  Beav.  266.  [Riddell,  J.,  referred  to  Bousfield  v.  Bous- 
field  (1869),  21  L.T.R.  136,  as  being  in  apparent  conflict  with 
the  view  taken  by  the  learned  Chancellor.]  In  that  case 

the  devise  was  direct ; and  it  is  distinguishable  from 

the  case  at  bar.  The  trustee  had  exercised  a proper 

discretion  in  declining  to  pay  over  the  appellant’s  share 
absolutely.  He  referred  to  the  cases  cited  in  the  judgment  of 
the  learned  Chancellor,  and  also  to  Be  McGill  (1913),  4 O.W.N. 

565,  in  which  Kelly,  J.,  followed  that  judgment;  Theobald  on 
Wills,  7th  ed.,  p.  461;  Gisborne  v.  Gisborne  (1877),  2 App.  Cas. 

300;  Tabor  v.  Brooks  (1878),  10  Ch.D.  273;  In  re  Courtier 
(1886),  34  Ch.D.  136;  Train  v.  Clapperton,  [1908]  A.C.  342; 

In  re  Cotton’s  Trustees  and  School  Board  for  London  (1882), 

19  Ch.D.  624,  628;  In  re  Jump,  [1903]  1 Ch.  129;  Lewin  on 
Trusts,  11th  ed.,  p.  739 ; In  re  Lord  Sudeley  and  Baines  & Co., 

[1894]  1 Ch.  334;  Be  Martin  & Dagneau  (1906),  11  O.L.R. 

349,  followed  in  Be  Porter  (1907),  13  O.L.R.  399;  McFarlane 
v.  Henderson  (1908),  16  O.L.R.  172;  Blackburn  v.  McCallum 
(1903),  33  S.C.R.  65. 

Hall,  in  reply,  referred  to  Theobald,  7th  ed.,  p.  644,  where 
it  is  laid  down  that  “where  a fund  is  given  immediately  to  a 
legatee  with  a direction  to  pay  it  to  her,  the  direction  to  pay 
overrides  a restraint  on  anticipation.”  He  also  referred  to 
In  re  Bown,  supra ; In  re  Tippell’s  and  Newbould’s  Contract 
(1888),  37  Ch.D.  444;  In  re  Grey’s  Settlements  (1886-7),  34 
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Ch.D.  85,  712.  As  to  the  merits  of  the  case,  he  relied  on  In  re 
Johnston,  [1894]  3 Ch.  205,  approved  in  our  own  Court  of  Ap- 
peal in  Lewis  v.  Moore  (1897),  24  A.R.  393,  395,  408. 

April  23.  Riddell,  J. : — The  very  careful,  able  and  ex- 
haustive argument  of  Mr.  Hall  has  not  convinced  us  that 
there  is  error  in  the  judgment  appealed  from. 

The  only  case  which  has  given  us  any  trouble  is  Bous field  v. 
Bousfield,  21  L.T.R.  136,  a decision  of  Malins,  V.-C.,  which 
seems  to  be  opposed  to  the  decision  in  appeal.  But  there,  there 
was  a direct  and  immediate  gift,  a legacy  to  the  beneficiary, 
not,  as  here,  a gift  or  legacy  to  trustees  in  trust  to  pay — which 
is  considered  by  Theobald,  7th  ed.,  p.  644,  to  make  a difference. 

Even  supposing  that  this  is  not  a difference  of  moment, 
Bousfield  v.  Bousfield  is  not  reported  in  contemporary  reports, 
is  not  cited  in  any  succeeding  case  or  referred  to  in  text-books 
of  authority.  It  stands  alone;  and,  unless  the  difference  sug- 
gested be  substantial,  it  is  in  conflict  with  other  cases,  and 
should  not  be  followed. 

The  appeal  should  be  dismissed  with  costs — and  I have  noth- 
ing to  add  to  the  reasoning  of  the  Chancellor. 

Mr.  Watson  suggested  rather  than  argued  that  we  should  or 
might  interfere  with  the  decision  of  the  Court  below  in  refer- 
ence to  the  discretion  of  the  trustee.  There  is  no  cross-appeal, 
no  notice  of  motion  to  vary  the  judgment,  Con.  Rule  813 ; upon 
challenge  by  the  Court  to  state  his  position,  counsel  did  not 
ask  to  be  allowed  to  cross-appeal,  or  to  be  put  in  the  same  posi- 
tion as  if  he  had  served  notice  under  Con.  Rule  813 — and  we 
should  not  consider  whether,  had  proper  steps  been  taken,  a 
successful  attack  might  have  been  made  by  the  trustee  upon 
this  part  of  the  Chancellor’s  judgment. 

Sutherland,  J. : — I agree  with  the  judgment  of  the  learned 
Chancellor,  for  the  reasons  stated  by  him  therein,  and  would 
dismiss  the  appeal  with  costs. 

Mulock,  C.  J. : — I agree. 

Leitch,  J. : — I agree. 

Appeal  dismissed. 
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[IN  THE  COURT  OF  APPEAL.] 

Wadsworth  v.  Canadian  Railway  Accident  Insurance  Co. 

Accident  Insurance — Death  Claim — Construction  of  Policies — “ Caused  by 
the  Burning  of  a Building ” — “ Injuries  Happening  from  Fits ” — “ Ex- 
ternal Violent  and  Accidental  Means” — Injuries  Resulting  in  Death — 
Cause  of  Injuries — Quantum  of  Indemnity. 

Held  (Maclaren  and  Hodgins,  JJ.A.,  dissenting),  reversing  the  judgment 
(Latchford,  J.,  dissenting)  of  a Divisional  Court,  26  O.L.R.  55,  and  re- 
storing that  of  Middleton,  J.,  the  trial  Judge,  upon  his  findings  of  fact, 
affirmed  by  the  Divisional  Court,  that  the  death  of  the  insured  resulted 
from  “bodily  injuries  caused  solely  by  external  violent  and  .accidental 
means;”  and  that  “fits”  were  the  cause  of  such  injuries  happening.  The 
fit  set  the  fire  free  and  bound  the  man  while  it  burned  him.  The  word 
“fits”  covers  a single  attack  of  fits.  Therefore,  under  “Part  G”  of  the 
policies,  the  amount  recoverable  was  limited  to  one-tenth  of  the  amount 
of  the  single  indemnity;  and  the  question  of  double  indemnity,  under 
“Part  C,”  did  not  arise. 

Appeal  by  the  defendants  from  the  order  of  a Divisional 
Court,  26  O.L.R.  55,  yarying  the  judgment  of  Middleton,  J.,  at 
the  trial,  and  directing  judgment  to  be  entered  for  the  plain- 
tiff for  $10,750  and  interest. 

November  21,  1912.  The  appeal  was  heard  by  Garrow,  Mac- 
laren,  Meredith,  Magee,  and  Hodgins,  JJ.A. 

I.  F.  Hellmuih,  K.C.,  and  J.  G.  Gibson,  for  the  appellants. 
The  majority  of  the  Judges  in  the  Divisional  Court  have  con- 
strued clause  G of  the  policy,  which  the  appellants  contend 
fixes  their  liability  in  this  case  for  an  amount  which  they  paid 
into  Court,  as  though  it  were  a clause  exempting  them  from 
liability,  whereas  this  clause  G is  one  of  several  clauses  fixing  the 
liability  at  different  sums  according  to  the  different  risks,  and 
making  the  sum  in  each  case  proportionate  to  the  risk  run ; and 
cases  dealing  with  exceptions  or  exemptions  from  liability  have 
no  application  to  this  policy  or  the  clause  in  question  here. 
There  is  no  ambiguity  in  the  clause  in  question.  The  words 
used  contain  an  enumeration  of  secondary  causes.  The  word 
“ happened’ 9 is  the  most  general  verb  to  express  the  occurrence 
of  an  event,  and  the  word  “from”  is  the  most  general  preposi- 
tion to  denote  connection.  “Happened  from”  is  the  appropriate 
phrase  to  use  to  denote  secondary  causation.  “Sleep-walk- 
ing,” “duelling,”  “intoxication,”  must  of  necessity  be  secon- 
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dary  causes,  as  they  do  not  necessarily  or  usually  cause  bodily 
injuries;  so  also  “fits,”  for,  if  a fit  were  the  proximate  cause  of 
the  injury,  such  injury  would  not  be  covered  by  the  policy, 
which  insures  only  against  injuries  caused  by  “external  violent 
and  accidental  means;”  and  the  word  “injuries”  in  clause  G 
must  mean  injuries  caused  by  external  violent  and  accidental 
means.  Upon  the  true  construction  of  the  policy,  the  injuries 
sustained  by  the  deceased  “happened  from  fits”  within  the 
meaning  of  part  G of  the  policy.  We  rely  upon  the  judgment 
of  Mr.  Justice  Middleton,  the  trial  Judge,  and  upon  the  reasons 
given  by  Mr.  Justice  Latchford,  who  dissented  from  the  major- 
ity of  the  Divisional  Court,  and  the  authorities  therein  referred 
to. 

E.  V.  Sinclair,  K.C.,  and  H.  Aylen,  K.C.,  for  the  plaintiff, 
respondent.  The  question  for  consideration  is  the  true  con- 
struction of  clause  G of  the  policies  sued  on.  The  apparent  ob- 
ject of  the  policies  is  to  insure  the  assured  in  the  principal  sum 
against  bodily  injuries  caused  solely  by  external  violent  and , 
accidental  means,  as  specified  in  the  schedule,  “subject  to  the 
terms  and  conditions  hereinafter”  (i.e.,  in  the  policy,  not  in  the 
schedule)  “contained.”  The  defendants  then,  in  various  parts 
of  the  schedules,  seek,  in  the  cases  of  injury  arising  from  causes 
in  such  parts  specified,  to  limit  the  principal  liability  which  they 
have  undertaken  towards  the  assured.  The  clause  G in  question  is 
one  of  such  clauses,  and  should  be  construed  strictly  against  the 
defendants.  The  finding  of  the  trial  Judge  is,  that  the  deceased 
took  a fit,  and,  while  in  such  a fit,  received  the  injuries  from 
which  he  died.  We  contend  that  the  injuries  from  which  the 
assured  died  happened  not  from  the  fit  but  from  the  fire,  and 
that  clause  G does  not  apply.  We  rely  on  the  reasons  for  judg- 
ment given  by  the  majority  of  the  Divisional  Court  and  the 
authorities  therein  referred  to.  With  reference  to  the  reasons 
given  by  Mr.  Justice  Latchford,  we  say  that  the  word  “means” 
does  not  bear  the  interpretation  placed  upon  it  by  the  learned 
Judge;  that  it  does  not  relate  to  a succession  of  events  the  last 
of  which  causes  the  injury,  but  is  intended  to  and  does  refer 
only  to  that  event  or  circumstance  which  actually  inflicts  the 
injury — in  other  words,  to  the  causa  causans.  If,  as  the  appel- 
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lants  suggest,  the  deceased  took  a fit,  and,  while  in  the  fit,  re- 
ceived the  burns  from  which  he  died,  there  is  no  evidence  on 
the  record  on  which  to  base  a finding  of  fact  that  the  fit  caused 
the  fire  from  which  the  deceased  sustained  the  injuries  which 
resulted  in  his  death.  We  refer  to  the  following  authorities  in 
addition  to  those  referred  to  in  the  Court  below:  .Collett  v. 
Morrison  (1851),  9 Hare  162,  at  p.  173;  In  re  Bradley  and  Essex 
and  Suffolk  Accident  Indemnity  Society , [1912]  1 K.B.  415,  at 
pp.  422,  430;  Griffiths  v.  Fleming , [1909]  1 K.B.  805,  at  p.  817; 
Fenton  v.  Thorley  & Co.  Limited,  [1903]  A.C.  443;  Taylor  v. 
Dunbar  (1869),  L.R.  4 C.P.  206;  Preferred  Accident  Insurance 
Co.  of  New  York  v.  Muir  (1904),  126  Fed.  Repr.  926;  Pink  v. 
Fleming  (1890),  25  Q.B.D.  396. 

Hellmuth,  in  reply. 
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April  21,  1913.  Meredith,  J.A. : — The  rights  of  the  parties 
seem  to  me,  plainly, , to  depend  upon  two  simple  questions  of 
fact,  namely:  (1)  Was  the  man’s  death  the  result  of  in- 
juries caused  solely  by  “external  violent  and  accidental  means?” 
And,  if  so,  (2)  were  “fits”  the  cause  of  such  injuries  “happen- 
ing?” and  not  upon  the  single  question,  “Were  ‘fits’  the  cause 
of  his  death?”  And,  if  I am  right  in  this,  it  is  easily  demon- 
strated that  the  Divisional  Court  erred,  and  how. 

The  findings  of  fact  made  at  the  trial  and  affirmed  in  the 
Divisional  Court  are  supported  by  the  evidence  and  ought  not 
to  be  disturbed  here. 

The  policy  of  insurance  in  question  is  altogether  one  of 
“accident  insurance;”  and,  under  the  first  clause  of  it,  the 
onus  of  proof  of  death  resulting  from  “bodily  injuries  caused 
solely  by  external  violent  and  accidental  means”  was  upon  the 
plaintiff;  and  that  was  satisfied  by  the  proof  that  death  was 
caused  by  the  burning  which  the  man  suffered  from  the  upset 
lamp ; the  scorching  of  his  body  was  a predominant  and  proxi- 
mate cause  of  his  death.  And  so  the  earlier  part  of  the  contract 
is  satisfied;  this  was  hardly,  if  at  all,  disputed;  the  difficulty 
in  the  case,  if  any,  arises  under  a later  part  of  the  contract. 

In  addition  to  the  requirements  of  the  earlier  part,  ‘ ‘ Part  I ’ ’ 
requires  reduction  to  one-tenth  of  the  amount  which  might  other- 
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wise  be  payable  under  the  policy,  if  the  cause  of  the  accident 
were,  among  other  things,  “fits;”  or,  to  put  it  in  the  words  of 
the  clause,  “if  fits  cause  the  happening  of  the  injuries;”  that  is, 
of  course,  the  injuries  by  reason  of  which  the  insurers  may  be- 
come liable  under  the  earlier  provision  of  the  policy— “bodily 
injuries  caused  solely  by  external  violent  and  accidental 
means. ? ’ 

Then  it  is  obvious,  upon  the  evidence  and  findings,  indeed 
is  incontrovertible,  that  the  predominative  and  proximate  cause 
of  the  injuries — -the  scorching — was,  in  a double  sense,  the  fit, 
of  an  epileptic  character,  with  which  the  man  was  seized,  caus- 
ing him  to  upset  the  lantern,  and  preventing  him  from  escap- 
ing, as  he  must  have,  however  weak  he  might  have  been,  if  it 
had  not  been  a fit  of  that  character;  for,  even  if  he  could  not 
walk,  he  might  have  fallen  out  of  the  open  latrine  and  out  of 
danger  from  the  fire.  The  fit  set  the  fire  free  and  bound  the 
man  while  it  burned  him. 

To  put  any  other  meaning  upon  “Part  G”  would,  in  my 
opinion,  be  to  disregard  its  plain  words;  and  make  it  largely 
nonsensical ; for  one  very  seldom  dies  of  a fit ; and,  if  one  did, 
there  would  be  no  liability  under  the  policy,  which  covers  only 
“ bodily  injuries  caused  solely  by  external  violent  and  accidental 
means ; ’ 9 and,  according  to  the  cases,  the  law  will  not  admit  that 
any  one  can  die  of  sleep-walking,  duelling,  war,  or  riot;  in  such 
a case,  it  must  be,  of  a broken  neck,  a gunshot  or  cudgel  wound, 
or  the  like;  and  yet,  if  the  sleep-walking  one  turn  on  the  gas 
and  is  asphyxiated,  or  be  killed  by  ordinary  methods  in  a duel, 
war,  or  riot,  no  one  can  doubt  that  this  clause  would  cover  such 
a case,  and  not  be  made  a dead  letter  if  against  its  plain  words. 

“Part  G”  does  not  deal  with  the  immediate  cause  of  death — 
the  first  clause  of  the  policy  does — but  does  deal  with  the  cause 
of  the  accident  which  causes  death. 

The  cases  relied  upon  for  the  respondent,  and  referred  to 
at  length  in  the  Divisional  Court,  have  no  application  to  this 
case,  for  the  question  in  each  of  them  was,  upon  its  contract, 
what  was  the  cause  of  the  death?  Here,  upon  the  contract, 
there  is  the  additional  question:  what  was  the  cause  of  the 
happening  of  the  injuries  which  caused  death  ? If  that  had  been 
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a question  in  those  eases,  can  any  one  doubt  that  the  answer 
would  have  been,  the  fit  ? There  was  no  accident,  there  was 
nothing  fortuitous,  in  the  moving  train  or  the  running  river, 
they  were  normal  conditions ; it  was  the  fit  that  was  abnormal, 
and  which  caused  the  man  in  each  case  to  fall  to  his  death. 

The  policy  in  question  was  made  long  after  these  cases  were 
decided;  and  so  it  may  be  that  “Part  0”  was  framed  to  over- 
come the  effect  of  those  cases ; but,  whether  so  or  not,  I can  have 
no  doubt  that  it  does. 

That  the  word  “fits”  covers  a single  attack  of  fits,  or  a fit 
such  as  that  in  question,  ought  to  be  incontrovertible ; I mention 
this  only  because  it  was  referred  to  in  one  of  the  judgments 
delivered  in  the  Divisional  Court,  and  perhaps  should  not  be 
passed  over  altogether  in  silence. 

In  the  view  I take  of  this  case,  it  is  unnecessary  to  consider 
any  question  of  ‘ ‘ double  payments  provided  for  in  the  policy ; ’ ’ 
if  such  injuries  were  “caused  by  the  burning  of  a building  in 
which  the  insured  is  therein  at  the  commencement  of  the  fire;” 
because,  under  “Part  H, ” if  the  liability  is  limited  by  “Part 
G,”  “double  benefit”  is  expressly  excluded. 

I would  allow  the  appeal;  and  restore  the  trial  judgment. 
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Garrow  and,  Magee,  JJ.A.,  agreed  with  Meredith,  J.A. 

Hodgins,  J.A.  (dissenting)  : — According  to  the  finding  of  the 
learned  trial  Judge,  death  was  caused  by  “a  very  extensive 
flame  which  enveloped  him  (the  assured)  and  inflicted  the  very 
severe  injuries  from  which  he  died.” 

This  finding  is  affirmed  by  the  Divisional  Court. 

It  is  against  such  an  event  that  the  respondents  insured  the 
deceased,  for  each  policy  reads  “against  bodily  injuries  caused 
solely  by  external  violent  and  accidental  means,  as  specified  in 
the  following  schedule.” 

The  schedule  of  indemnities  follows,  after  the  fixing  of  the 
principal  sum  and  the  naming  of  the  beneficiary  to  whom  pay- 
ment shall  be  made. 

In  this  schedule  it  is  provided  that,  if  loss  of  life  results 
from  such  injuries,  i.e.,  bodily  injuries  caused  solely  by  external 
violent  and  accidental  means,  the  principal  sum  shall  be  paid. 


542 


ONTARIO  LAW  REPORTS. 


C.  A. 
1913 

Wadsworth 

v. 

Canadian 

Railway 

Accident 

Insurance 

Co. 

Hodgins,  J.A. 


[VOL. 

It  is  then  further  provided,  under  the  head  of  “Special  Indem- 
nities,” that  in  case  of  injuries  causing  death  “happening  from 
any  of  the  following  causes,”  viz.,  fits,  etc.,  the  company  wull 
pay  one-tenth  of  the  amount  payable  for  bodily  injuries  “as 
stated  in  part  A.” 

It  is  argued  that  the  injuries  were  caused  by  fits,  and  that 
the  respondents  are,  therefore,  liable  only  for  one-tenth  of  the 
principal  amount  involved. 

The  learned  trial  Judge  says,  “Now,  this  injury  happened 
from  a fit;”  and  in  the  Divisional  Court  my  brother  Latchford 
speaks  of  the  succession  of  events  directly  resulting  from  the 
paroxysm  as  being  but  means  lying  between  the  fit  as  a cause 
and  the  injuries  as  the  effect  of  that  cause. 

The  fit  was  not  “an  external  violent  and  accidental  means” 
“solely”  causing  the  injury.  It  was  the  flame,  however  .started. 
Unless,  therefore,  clause  Gr  is  intended  to  effect  an  insurance 
against  injuries  without  regard  to  “external  violent  and  acci- 
dental means,”  and  to  substitute  for  them  “fits,  vertigo,  sleep- 
walking,” etc.,  the  clause  cannot,  in  my  opinion,  be  given  the 
meaning  attributed  to  it  by  the  learned  trial  Judge  and  by  my 
brother  Latchford.  It  may  be  that  the  clause  is  ambiguously  ex- 
pressed, in  view  of  the  fact  that  many  of  the  causes,  such  as 
exposure  to  unnecessary  danger,  engaging  in  bicycle,  automo- 
bile, or  horse  racing,  describe  a condition  of  things  naturally 
leading  to  and  occurring  before  the  external  violent  and  acci- 
dental means  causing  injury  or  death. 

Fits,  vertigo,  sleep-walking,  etc.,  equally  describe  a condi- 
tion of  body  or  mind  occurring  before  death  or  injury  by 
similar  external  means.  But  clause  G-  is  distinct  in  providing 
that  the  reduction  of  liability  is  only  to  operate  in  cases  which 
happen,  i.e.,  occur  or  transpire,  from  named  causes,  some  of 
which  are  well  within  the  class  of  external  violent  and  accidental 
means,  i.e.,  injuries  by  other  persons,  duelling,  war,  riot,  etc., 
though  most  of  them  could  be  properly  described  as  conditions 
of  body,  mind,  or  affairs  rendering  the  assured  a more  easy  prey 
to  external  violent  and  accidental  means  causing  death  or  injury. 

It  is  to  be  observed  that,  while  fits  are  spoken  of  as  one  of  the 
“following  causes,”  the  clause  makes  the  one-tenth  to  become 
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payable  ‘ ‘ as  stated  in  part  A.  ’ ’ And  part  A reads : “ If  any  of 
the  following  disabilities  (e.g.,  loss  of  life)  shall  result  from 
such  injuries  alone/’  i.e.  “ bodily  injuries  caused  solely  by  ex- 
ternal violent  and  accidental  means/’  then  the  principal  sum 
or  part  of  it  is  to  be  paid.  Reference  may  be  made,  on  the 
points  involved,  to  Paul  v.  Travelers  Insurance  Co.  (1889),  112 
N.Y.  472,  and  Meehan  v.  Traders  and  Travelers  Accident  Co. 
(1901),  34  N.Y.  Misc.  158. 

I do  not  think  that  the  language  used  should  be  interpreted 
as  against  the  plaintiffs  so  as  to  reduce  the  amount  of  the 
liability  created  by  the  earlier  part  of  the  agreement,  unless  it  is 
clear  enough  to  warrant  such  a reading,  having  regard  to  all 
the  terms  of  the  contract.  The  company  has  chosen  to  make  the 
reduction  contingent  upon  the  injuries,  violent,  external,  and 
accidental,  happening  from  a fit.  In  this  case  they  happened 
from  a flame.  I think  the  cases  of  Canadian  Casualty  and 
Boiler  Insurance  Co.  y.  Boulter  and  Canadian  Casualty  and 
Boiler  Insurance  Co.  v.  Hawthorne  (1907),  39  S.C.R.  558,  are  in 
point.  I would  dismiss  the  appeal. 

Maclaren,  J.A.,  agreed  with  Hodgins,  J.A. 

Appeal  allowed ; Maclaren 

and  Hodgins,  JJ.A.,  dissenting. 
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[IN  THE  COURT  OF  APPEAL.] 

Re  Davies  and  James  Bay  R.W.  Co. 

Railway— Expropriation  of  Land  for  Right  of  Way — Compensation — Arbi- 
tration and  Award — Railway  Act,  R.S.C.  1906,  ch.  3'7,  secs . 26,  28,  48, 
59,  151,  170,  171,  178,  179,  198 — Minerals  under  Right  of  Way  not  Ex- 
pressly Taken  or  Purchased — Allowance  for  Value — Board  of  Railway 
Commissioners — Jurisdiction — > Compensation  Deferred  until  Time  for 
Working  Minerals — Minerals  in  Slopes  Supporting  Right  of  Way  Strip 
— Compensation  for,  Presently  Payable — Injurious  Affection — Statutory 
Restriction — Taking  of  Land  of  Special  Value  in  Owner’s  Business- 
Loss  of  Trade  Profits — Quantum  of  Allowance  for — Severance  Affecting 
; Value-^-Haulage  across  Railway — Basis  of  Allowance — Level  Crossing — 
Farm  Crossing — Consent  of  Railway  Board — Evidence — Appeal — Power 
of  Appellate  Court  — Reference  back  - — • Deferred  Working  — Present 
Value  on  Forty-year  Basis — Cost  of  Grading — Set-off  of  Increased 
: Value — Basis  of  Estimate. 

By  an  award  of  arbitrators  appointed,  under  the  Railway  Act,  R.S.C.  1908, 
oh.  37,  to  determine  the  compensation  to  be  paid  to  the  claimant  for 
land  taken  by  the  railway  company  for  right  of  way,  and  damages,  the 
claimant  was  allowed  a large  sum  for  minerals  (shale  and  clay)  under 
and  in  the  slopes  supporting  the  right  of  way,  notwithstanding  that,  by 
sec.  170  of  the  Act,  minerals  must  be  expressly  purchased,  i.e.,  bought  or 
expropriated,  and  the  railway  company  had  not  expressly  purchased  them. 
The  land  taken  was  part  of  a large  block  from  which  shale  and  clay  were 
taken  by  the  claimant  for  the  manufacture  of  bricks  carried  on  upon 
the  land: — • 

Held,  on  appeal  from  the  award,  that  the  Dominion  Railway  Act  has  sub- 
stituted for  the  English  system  of  notice,  count er-notice,  and  compensa- 
tion, the  interposition  of  the  Board  of  Railway  Commissioners,  which 
has  jurisdiction  to  protect  the  mine  owner  and  the  railway  company  by 
its  order.  The  mine  owner  must  wait  for  his  compensation  or  other 
relief  till  he  thinks  it  expedient  to  work  .the  minerals.  By  taking  the 
surface,  the  railway  company  do  not  acquire  the  minerals,  and  they 
remain  co-owners  with  the  claimant  in  the  combined  land  and  minerals; 
they  do  not  take  the  minerals  or  exercise  any  of  their  powers  in  relation 
thereto  until  they  come  to  the  Board  and  assert  the  necessity  of  these 
minerals  remaining  in  situ  for  the  support  of  their  line.  They  do  not 
disturb  or  injure  the  owner  until  he  desires  to  get  at  his  minerals;  when 
he  does,  the  company  must  either  pay  him  or  submit  to  any  order  made 
by  the  Railway  Board;  and,  if  that  involves  taking  the  minerals,  the 
right  to  compensation  then  and  there  arises. 

Consideration  of  secs.  26,  28,  48,  59,  170,  171,  178,  and  179  of  the  Railway 
Act. 

Distinction  between  the  Canadian  Act  and  the  English  Railway  Clauses 
Consolidation  Act,  1845,  pointed  out. 

Review  and  limited  application  of  the  English  authorities. 

The  sums  allowed  in  the  award  for  minerals  under  the  railway  were 
struck  out,  and  the  owner  was  allowed  a sum  representing  the  value  of 
the  surface  taken. 

Held,  also,  that  the  effect  of  the  exercise  of  the  power  to  take  the  surface 
without  the  minerals  is  not  an  injurious  affection  of  the  lands,  but  a 
statutory  restriction  upon  the  owner,  and  so  not  covered  by  sec.  151  of 
the  Act,  either  as  a present  damage  or  as  one  to  be  compensated  for  in 
future;  and,  for  this  reason,  the  claimant  should  not  be  allowed  a sum 
awarded  for  the  costs  of  a future  application  to  the  Board,  and  for 
possible  shoring,  etc. 

Held,  also,  that  sums  awarded  for  the  mineral  in  the  slopes  necessary  to 
support  the  right  of  way  strip,  but  outside  and  beyond  that  strip  and 
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the  railway  line,  should  be  allowed — these  slopes  being  outside  the  area 
to  which  the  statutory  provisions  above-considered  apply. 

London  and  North  Western  R.W.  Co.  v.  Evans,  [1893]  1 Ch.  16,  and  Lon- 
don and  North  Western  R.W.  Co.  v.  Howley  Park  Coal  and  Cannel  Co., 
[1911]  2 Oh.  97,  130  (affirmed  in  Howley  Park  Coal  and  Cannel  Co.  v. 
London  and  North  Western  R.W.  Co.,  [1913]  A.C.  11,  107  L.T.R.  625), 
followed. 

For  the  taking  of  2.87  acres  lying  south  of  the  brick-yard  plant  as  used 
at  the  time  of  the  taking,  the  claimant  was  awarded  $53,870,  as  the 
present  value  of  $100,000.  This  land  was  the  natural  outlet  for  the 
expansion  of  the  works,  and  its  absorption  by  the  railway  company  was 
a serious  drawback  to  the  claimant’s  business.  The  majority  of  the 
arbitrators  computed  the  value  of  this  acreage  by  estimating  how  much 
the  respondent  could  make  out  of  the  2.87  acres,  used  in  connection  with 
his  main  holding,  the  whole  considered  as  one  block  of  property,  and 
allowing  him  the  amount  of  such  estimated  profits  of  which  he  had 
suffered  deprivation  by  the  taking:  — 

Held,  that  the  allowance  for  loss  of  profits  of  trade,  bv  reason  of  the  tak- 
ing directly  affecting  the  land  on  which  a trade  had  been  carried  on,  was 
proper. 

Caledonian  R.W.  Co.  v.  Walker’s  Trustees  (1882),  7 App.  Cas.  259,  276, 
followed. 

Held,  however,  that  it  was  improper  to  assume,  as  the  award  did,  that  the 
whole  profit  said  to  arise  out  of  the  utilisation  of  the  2.87  acres  could 
be  allowed:  it  was  the  damage  to  the  remaining  portion  that  had  to 
be  considered,  not  the  earnings  of  the  2.87  acres  apart  from  its  con- 
junction with  the  present  occupied  land.  A fair  amount  to  allow,  upon 
the  evidence,  would  be  $40,000,  as  representing  the  added  value  of  this 
land  as  part  of  an  entire  undertaking,  the  loss  in  profits  by  reason  of 
its  taking,  and  its  special  adaptability;  and  the  amount  was  reduced 
accordingly. 

The  claimant  was  awarded  $124,497  for  the  damage  by  the  severance  of 
areas  of  clay  and  shale  upon  what  were  called  in  the  evidence  the  north 
and  south  hills.  The  majority  of  the  arbitrators  adopted  the  view  that 
an  allowance  based  on  the  cost  of  cartage  across  was  proper,  and  gave 
15  cents  a cubic  yard  on  the  estimated  contents  of  the  hills;  and  they 
declined  to  take  into  consideration  any  method  of  treatment  other  than 
a level  crossing.  They  calculated  the  damages  on  a basis  of  twenty-five 
years 

Held,  that  the  severance  had  affected  the  value  of  these  mineral  lands; 
they  could  not  be  got  at  and  worked  in  the  restricted  area  left  by  the 
construction  of  the  railway;  and  some  method  of  transporting  the 
minerals  across  the  railway  was  essential.  But,  while  the  arbitrators 
were  perhaps  justified  in  basing  their  award  upon  the  cost  of  teaming 
over  a level  crossing  by  Re  Armstrong  and  James  Bay  R.W.  Co.  (1906), 
12  O.L.R.  137,  James  Bay  R.W.  Co.  V.  Armstrong,  [1909]  A.C.  624,  and 
by  the  'statement  made  on  behalf  of  the  company  that  the  claimant  had 
a farm  crossing  there,  it  was  doubtful  whether  a farm  crossing  would 
permit  the  hauling  of  clay  across  it,  and  permission  would  have  to  be 
got  for  that  purpose  from  the  Railway  Board,  who  might  at  any  time 
revoke  their  order;  and  the  arbitrators  had  chosen  a method  described 
by  the  witnesses  on  both  sides  as  impracticable  on  account  of  cost,  and 
taken  the  cost  of  adopting  it  as  a guide  to  the  proper  damages. 

Held,  however,  that,  although  neither  the  result  nor  the  process  of  arriving 
at  it  was  satisfactory,  the  Court  must  deal  with  the  question  as  best  it 
could  upon  the  evidence  already  given;  it  had  no  power  to  remit  the 
case  to  the  arbitrators  to  take  further  evidence. 

Atlantic  and  North-West  R.W.  Co.  v.  Wood,  [1895]  A.C.  257,  and  Re 
McAlpine  and  Lake  Erie  and  Detroit  River  R.W.  Co.  (1902),  3 O.L.R. 
230,  followed. 
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And  held,  that  the  'Court  could  not,  upon  the  evidence  before  the  arbitra- 
tors, reverse  or  reduce  the  allowance  of  15  cents  per  cubic  yard  upon  this 
head;  but,  upon  the  evidence,  that  the  working  of  the  north  and  south 
hills  might  be  deferred  for  many  years,  and  the  damages  should  be  calcu- 
lated on  a basis  of  forty  years,  instead  of  twenty-five,  and  so  reduced 
from  $124,497  to  $104,719. 

Held,  also,  that  the  sum  of  $200  allowed  as  the  cost  of  grading  was  not 
unreasonable,  and  should  not  be  interfered  with,  even  if  the  cost  of  grad- 
ing depended  upon  the  future  consent  of  the  Railway  Board  to  a cross- 
ing. 

Held,  also,  that  the  sum  of  $75,000  set  off  by  the  arbitrators  as  increased 
value,  under  sec.  198  of  the  Act,  should  be  regarded  as  the  present  value 
of  a sum  payable  in  twenty-five  years,  and,  treating  it  upon  a forty- 
year  basis,  should  be  reduced  to  $46,875. 

Appeal  by  the  railway  company  and  cross-appeal  by  Robert 
Davies  from  the  following  award: — • 

Know  all  men  by  these  presents : — - 

Whereas  the  James  Bay  Railway  Company  (now  the  Can- 
adian Northern  Ontario  Railway  Company),  hereinafter  called 
the  “railway  company,”  was  incorporated  by  Act  of  the  Dom- 
inion Parliament,  58  & 59  Viet.  eh.  50  (1895),  and  amending 
Acts,  and  on  or  about  the  29  th  day  of  September,  1905,  de- 
posited in  the  office  of  the  registrar  of  deeds  for  the  county  of 
York,  a plan,  profile,  and  book  of  reference  of  lands  required 
for  its  railway  and  work,  being  in  substance  the  lands  herein- 
after mentioned. 

And  whereas  the  railway  company,  on  or  about  the  9th  day 
of  February,  1909,  served  upon  Robert  Davies,  of  the  township 
of  York,  manufacturer,  the  owner,  a notice  descriptive  of  lands 
to  be  taken  from  him,  and  which  are  more  fully  set  out  in  part 
I.  of  the  schedule  hereto,  and  of  the  powers  of  construction  and 
operation  intended  to  be  exercised  by  it,  and  which  said  notice 
contained  a declaration  of  readiness  to  pay  the  sum  of  $15,000 
as  compensation  for  the  said  lands,  and  for  any  damage  caused 
by  the  exercise  of  the  said  powers. 

And  whereas  the  said  Robert  Davies  did  not,  within  ten  days 
after  service  of  the  said  notice,  accept  the  said  sum  so  offered.. 

And  whereas  the  Judge  of  the  County  Court  of  the  County 
of  York,  being  the  county  in  which  the  said  lands  lie,  on  the  ap- 
plication of  the  railway  company,  by  order  dated  the  20th  May, 
1911,  appointed  C.  A.  Masten,  named  on  behalf  of  the  railway 
company,  C.  J.  Holman,  named  on  behalf  of  Robert  Davies,  and 
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H.  M.  Mowat,  arbitrators  to  determine  the  compensation  to  be 
paid  to  the  said  owner  in  respect  of  the  said  taking  and  dam- 
ages. 

And  whereas  the  said  arbitrators  were  duly  sworn  faithfully 
and  impartially  to  perform  the  duties  of  their  office,  and  pro- 
ceeded to  ascertain  such  compensation. 

- And  whereas  the  said  arbitrators  in  writing  appointed’  Tues- 
day the  2nd  day  of  January,  1912,  as  the  day  on  or  before  which 
their  award  should  be  made,  and  in  writing  prolonged  the  time 
for  making  their  award  until  the  15th  day  of  May,  1912. 

And  whereas  George  Angus  was  agreed  upon  by  the  parties 
as  a stenographer  to  take  down  the  evidence  in  writing  and  was 
sworn  before  the  arbitrators  faithfully  to  write  and  transcribe 
from  his  notes  the  same. 

And  whereas  the  said  arbitrators  took  upon  themselves  the 
burden  of  the  reference  and  duly  heard  and  considered  the  alle- 
gations and  evidence  of  the  parties  and  their  witnesses  concern- 
ing the  amount  of  the  said  compensation,  and,  accompanied  by 
the  counsel  for  both  parties,  having  viewed  and  inspected  the 
place,  buildings,  and  works,  do,  by  the  majority  of  them,  make 
this  their  award  in  writing,  in  manner  following  that  is  to 
say 

We,  the  said  H.  M.  Mowat  and  C.  J.  Holman,  the  said  C. 
A.  Masten  being  present  but  not  joining  in  the  award,  do  award, 
order  and  determine  that  there  is  due  from  the  said  railway 
company  unto  the  said  Robert  Davies  as  and  for  the  taking  of 
his  interest  in  the  said  lands  and  buildings  and  for  full  com- 
pensation for  all  damage  by  him  sustained  by  reason  of  the 
exercise  of  the  powers  of  the  railway  company  over  and  above 
the  increased  value  to  the  lands  of  the  said  Robert  Davies  be- 
yond the  increased  value  common  to  lands  in  the  locality  by  the 
passage  and  construction  of  the  railway,  which  we  have  set  off 
against  the  said  damage,  the  sum  of  $238,583,  being  the  net 
amount  of  this  our  award. 

As  witness  the  hands  of  the  said  arbitrators  this  14tli  day  of 
May,  1912. 

The  railway  company’s  appeal  was  on  the  ground  that  the 
amount  awarded  was  excessive.  The  cross-appeal  was  on  the 
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grounds  that  some  of  the  allowances  for  damage  should  be  in- 
creased, and  that  nothing,  or  at  all  events  a less  sum  than  $75,- 
000,  should  be  allowed  for  set-off  of  benefit. 

November  27,  28,  and  29,  1912.  The  appeal  was  heard  by 
Garrow,  Maclaren,  Magee,  and  Hodgins,  JJ.A. 

E.  D.  Armour , K.C.,  and  R.  B.  Henderson , for  the  railway 
company.  A large  part  of  this  award,  namely,  $123,000,  con- 
sists in  an  allowance  for  minerals,  that  is,  shale,  which,  it  is  as- 
sumed, underlies  a portion  of  the  railway,  to  the  depth  of  60 
feet,  and  which,  it  is  asserted,  may  in  the  future  be  required  for 
the  manufacture  of  brick.  We  submit  that  the  arbitrators  had 
no  jurisdiction  to  deal  with  this  claim,  because,  under  the  terms 
of  the  Railway  Act,  as  properly  construed,  the  question  of  com- 
pensation for  minerals  is  postponed  to  be  dealt  with  when  the 
time  comes  that  the  owner  'bona  fide  requires  to  work  them.  This 
was  the  object  which  the  Legislature  had  in  view  in  excepting 
minerals  from  the  land  taken  by  the  railway  company;  and  the 
Act  should  be  construed  so  as  to  carry  out  the  intention  of  the 
Legislature.  See  the  Railway  Act,  R.S.C.  1906,  ch.  37,  secs.  170, 
171;  Great  Western  R.W.  Co.  v.  Bennett  (1867),  L.R.  2 H.  L. 
27,  at  p.  40;  London  and  North  Western  R.W.  Co.  v.  Howley 
Park  Coal  and  Cannel  Co.,  [1911]  2 Ch.  97,  at  p.  113;  affirmed 
in  the  House  of  Lords,  Howley  Park  Coal  and  Cannel  Co.  v.  Lon- 
don and  North  Western  R.W.  Co.,  [1913]  A.C.  11;  In  re  Lord 
Gerard  and  London  and  North  Western  R.W.  Co.,  [1895]  1 Q.B. 
459,  at  p.  469;  Midland  R.W.  Co.  v.  Haunchwood  Brick  and 
Tile  Co  (1882),  20  Ch.D.  552;  Ruabon  Brick  and  Terra  Cotta 
Co.  v.  Great  Western  R.W.  Co.,  [1893]  1 Ch.  427.  The  rights  of 
the  parties,  the  Dominion  Railway  Board,  under  its  very  large 
powers  (which  include  the  power  of  preventing  the  railway 
company  from  operating  over  any  particular  portion  of 
its  railway),  may  adjust  as  the  circumstances  which  arise 
may  warrant,  either  by  allowing  the  owner  to  work  his 
minerals  or  compelling  the  railway  company  to  take  more  land, 
or  by  allowing  the  railway  company  to  divert  its  location, 
or  by  itself  awarding  compensation.  Under  the  proper  inter- 
pretation of  the  Railway  Act,  the  arbitrators  had  no  jurisdic- 
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tion  to  deal  with  minerals  or  allow  any  compensation  therefor; 
and  the  allowance  under  that  head  cannot  be  sustained.  An- 
other form  in  which  the  respondent’s  contention  was  put,  was 
that,  though  the  railway  company  could  not  take  the  minerals, 
and  could  not,  therefore,  be  compelled  to  pay  for  them  as  such, 
yet  the  owner  was  entitled  by  way  of  damages  to  the  equivalent 
of  the  value  of  the  minerals,  because  he  could  not  work  them. 
It  was  held  in  Holliday  v.  Mayor,  etc.,  of  Borough  of  Wake- 
field, [1891]  A.C.  81,  that  this  view  could  not  be  supported,  and 
that  the  intention  of  the  statute  could  not  be  circumvented  in 
this  way.  But,  even  assuming  that  there  is  jurisdiction,  the 
damage  is  too  remote.  Moreover,  the  evidence,  if  properly  in- 
terpreted, shews  that  this  shale,  for  which  a large  sum  was  al- 
lowed, has  in  reality  no  commercial  value.  Further,  it  is  sub- 
mitted, it  is  wrong  in  principle  to  allow  the  owner  to  select 
a section  of  his  property  and  claim  damage  for  this  section,  when 
at  the  same  time  he  declines  to  say  what  the  damage  is  to  the 
whole  property.  It  may  well  be,  and  in  this  instance  undoubt- 
edly is,  the  case  that,  assuming  that  a small  section  is  damaged, 
that  damage  is  more  than  set  off  by  the  benefit  to  the  rest.  On 
the  question  of  damage  generally,  not  one  witness  swore  to  any 
damage  to  the  property  by  reason  of  the  construction  of  the 
railway;  and  the  finding  of  the  arbitrators  that  the  railway 
damaged  the  property  to  the  extent  of  some  $238,000  is  unreason- 
able. The  majority  arbitrators  refused  to  follow  the  rule  which 
has  so  often  been  laid  down  by  the  Courts,  namely,  that  the  test 
of  damage  is  the  difference  in  the  value  of  the  property  before 
the  railway  was  built  and  immediately  after  its  construction. 
See  Be  Ontario  and  Quebec  R.W.  Co.  and  Taylor  (1884),  6 O.R. 
338,  per  Cameron,  C.J.,  at  p.  348;  James  v.  Ontario  and  Quebec 
B.W.  Co.  (1886),  12  O.R.  624,  affirmed  (1888),  15  A.R.  1;  Be 
Davies  and  James  Bay  B.W.  Co.  (1910),  20  O.L.R.  534,  at  p. 
550.  As  to  the  alleged  damage  by  severance  of  the  north  and 
south  hills,  for  which  the  sum  of  $100,000  odd  was  allowed,  this 
allowance  was  made  for  severance  on  the  assumption  that  the 
railway  should  pay  the  whole  cost  of  conveyance  by  carts  across 
the  railway,  instead  of  by  overhead  crossing.  There  is  no  ques- 
tion that  the  Board  have  power  to  give  an  overhead  crossing; 
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the  railway  company  are  willing  to  consent  to  such  a crossing, 
and  no  reason  is  suggested  why  this  method  should  not  be  adopt- 
ed. It  is,  therefore,  startling  to  find  so  large  an  amount  al- 
lowed for  a damage  which  can  he  so  obviously  avoided.  See  Heist 
v.  Grand  Trunk  R.W.  Co.  (1857),  6 C.P.  421,  at  p.  423;  In  re 
Cockerline  and  Guelph  and  Goderich  R.W.  Co.  (1906),  5 Can. 
Ry.  Cas.  313;  Burke  v.  Grand  Trunk  R.W.  Co.  (1857),  6 C.P. 
484;  McKenzie  v.  Grand  Trunk  R.W.  Co.  (1907),  14  O.L.R.  671; 
Kelly  v.  Grand  Trunk  R.W.  Co.  (1909),  1 O.W.N.  24,  211;  Tor- 
onto Hamilton  and  Buffalo  R.W.  Ho.  v.  Simpson  Brick  Co. 
(1909),  17  O.L.R.  632.  On  the  question  of  switches,  and  ex- 
tensions through  another’s  land,  see  Blackwoods  Limited  v. 
Canadian  Northern  R.W.  Co.  (1910),  44  S.C.R.  92;  Clover  Bar 
Coal  Co.  v.  Humberstone  (1911),  45  S.C.R.  346. 

M.  K.  Cowan , K.C.,  and  A.  W.  Ballantyne,  for  Robert  Davies. 
Section  155  of  the  Railway  Act  of  Canada  is  the  only  section 
which  provides  for  fixing  compensation  in  this  case  to  the  re- 
spondent for  land  taken  and  damage  sustained  by  reason  of  the 
exercise  of  the  powers  conferred  upon  the  railway  "comp  any  by 
the  Railway  Act  of  Canada ; there  is  no  provision  for  awarding, 
at  a subsequent  date,  compensation  to  the  claimant  either  for 
property  taken  by  the  railway  company  or  damages  resulting 
from  the  exercise  of  these  powers;  and  all  compensation  which 
the  respondent  is  entitled  to  receive  must  be  fixed  in  these  pro- 
ceedings. Inasmuch  as  the  claimant  is  now  prevented  and  will 
be  for  all  time  prevented  from  the  winning  of  this  shale,  he  is 
entitled  in  this  proceeding  to  full  compensation  for  all  damages 
by  him  sustained  by  reason  of  the  taking  of  his  lands,  and  more 
especially  as  there  is  no  authority  for  compensation  at  a later 
date  in  any  other  proceedings  or  under  any  other  section  of  the 
Railway  Act:  Grand  Trunk  Pacific  R.W.  Co.  v.  Fort  William 
Land  Investment  Co.,  [1912]  A.C.  224;  Commissioner  of  Public 
Works  ( Cape  Colony)  v.  Logan,  [1903]  A.C.  355.  The  true  test 
of  the  value  of  the  lands  taken  by  the  railway  company  in  this 
case  is  not  the  difference  between  the  market-value  (as  land)  be- 
fore taking  and  the  market-value  after  taking,  but  the  value 
thereof  to  the  using  owner:  Bodge  v.  The  King  (1906),  38  S.C.R. 
149;  Bwllfa  and  Merthyr  Bare  Steam  Collieries  (1891)  Limited 
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v.  Pontypridd  Waterworks  Co.,  [1903]  A.C.  426;  Buccleuch 
{Duke  of)  v.  Metropolitan  Board  of  Works  (1872),  L.R.  5 H.L. 
418.  The  respondent  has  no  authority  to  erect  bridges  over  the 
railway  for  the  purpose  of  conveying  his  raw  material  by  tram- 
way over  the  tracks  of  the  railway  company ; and  the  Board  of 
Railway  Commissioners  has  no  jurisdiction  to  authorise  the 
claimant  to  erect  such  structures  : Vezina  v.  The  Queen  (1889), 
17  S.C.R.  1;  Guay  v.  The  Queen  (1889),  17  S.C.R.  30;  Be  Arm- 
strong and  James  Bay  R.W.  Co.  (1906),  12  O.L.R.  137;  James 
Bay  R.W.  Co.  v.  Armstrong,  [1909]  A.C.  624;  Grand  Trunk 
R.W.  Co.  v.  Perrault  (1905),  36  S.C.R.  671.  The  respondent 
has  been  hampered  in  carrying  on  his  business  by  reason  of  the 
railway  company  having  taken  2.47  acres  of  his  land  lying  to  the 
south  of  the  present  brick- works.  The  amount  allowed  ($75,- 
000)  by  the  arbitrators  as  increased  value  to  the  claimant’s  land 
beyond  the  increased  value  common  to  all  lands  in  the  locality, 
as  provided  by  sec.  198  of  the  Railway  Act  of  Canada,  is  grossly 
excessive,  and  should  be  disallowed,  and  the  said  $75,000,  which 
has  been  deducted  from  the  gross  amount  found  by  the  arbitra- 
tors, should  be  added  to  the  award. 

Armour,  in  reply.  The  evidence  as  to  the  effect  of  the  con- 
struction of  the  railway  upon  the  land  taken  from  the  claimant, 
and  immediately  contiguous  to  his  works,  was  overwhelming  in 
favour  of  its  being  a benefit  to  the  land;  and  the  finding  of  the 
arbitrators  ought  not  to  be  disturbed  on  this  ground. 


C.  A. 
1913 


Re  Davies 
and  James 
Bay  R.W. 
Co. 


April  23,  1913.  The  judgment  of  the  Court  was  delivered  by 
Hodgins,  J.A. : — By  sec.  170  of  the  Railway  Act,  R.S.C.  1906, 
ch.  37,  minerals  must  be  expressly  purchased,  i.e.,  bought  or  ex- 
propriated, and  the  railway  company  have  not  expressly  pur- 
chased them  in  this  case.  The  arbitrators  have,  nevertheless, 
allowed  the  respondent  $123,045  for  these  minerals  under  and  in 
the  slopes  supporting  the  right  of  way,  made  up,  as  appears  at 
p.  58,  vol.  2,  of  the  appeal-book,  as  follows:— 

2.  Damage  by  taking  196,500  yards  of  shale  in 
right  of  way  from  C.P.R.  to  test-pit  7,  less  33  yards, 

at  75c $73,886 . 00 

3.  Damage  by  taking  20,666  yards  of  shale  in 

slope  supporting  right  of  way  to  test-pit  7,  at  75c..  . 7,905.00 


36- 


-XXVIII.  O.L.R. 


552 


ONTARIO  LAW  REPORTS. 


[VOL. 


C.  A. 


1913 

Re  Davies 
and  James 
Bay  R W. 
Co. 

Hodgins,  J.A. 


6.  Damage  by  taking  128,744  yards  of  shale  in 

right  of  way,  1.33  acres  from  line  belt;  lots  14  and  15 
opposite  north  hill  to  a point  550  feet  south,  at  55c..  36,113.00 

7.  Damage  for  taking  shale  contained  in  slope 
along  550  feet  on  right  of  way  opposite  north  hill, 

18,333  yards,  at  55c 5,142.00 


$123,046.00 

The  reasons  given  by  Mr.  Mowat,  K.C.,  the  third  arbitrator, 
are  as  follows  (vol.  2,  p.  49)  : “While  land  taken  does  not  in- 
clude the  minerals  in  it,  yet  the  mineral  substance  and  country 
rock  is  necessary  for  its  support,  and  the  damage  from  mining 
operations — even  if  other  support  were  substituted — is  a reason 
for  its  remaining  untouched.  The  owner  is  thus  deprived  of  it, 
as  well  as  of  a proper  slope  to  support,  and  should  be  compen- 
sated. ’ 9 

The  other  arbitrators  appear  to  concur  in  this  reasoning. 
With  regard  to  items  2 and  6,  the  effect  seems  to  be  to  give  the 
respondent  the  value  of  the  minerals  under  the  railway  line, 
although  they  are  not  taken.  And  it  is  urged  that  deprivation, 
in  the  sense  above  used,  is  equivalent  to  actual  taking,  because 
the  Railway  Act  provides  for  giving  compensation  once,  and  once 
only;  and  that,  unless  the  land-owner  can  recover  compensation 
now  for  this  deprivation,  he  can  never  get  it  at  all.  The  pro- 
visions of  the  English  Railway  Clauses  Consolidation  Act,  1845, 
8 & 9 Viet.  ch.  20,  secs.  77  to  85,  are  contrasted  with  those  in  our 
Railway  Act,  R.S.C.  1906,  ch.  37,  secs.  170  and  171,  and  the 
above  conclusion  is  drawn  from  what  the  comparison  shews. 

The  effect  of  the  English  sections  has  been  very  clearly  given 
in  London  and  North  Western  B.W.  Co.  v.  Howley  Park  Coal 
and  Cannel  Co.,  [1911]  2 Ch.  97,  affirmed  in  the  House  of  Lords, 
Howley  Park  Coal  and  Cannel  Co.  v.  London  and  North  Western 
R.W.  Co.,  [1913]  A.C.  11, 107  L.T.R.  625.  The  result  of  that  case, 
as  well  as  of  many  previous  ones,  is,  that  the  sections  are  to  be 
treated  as  forming  what  Lord  Haldane,  in  that  case,  calls  a 
“mining  code,”  dealing  with  minerals  under  and  adjacent  to  a 
railway;  and,  in  the  language  of  Fletcher  Moulton,  L.J.,  they 
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4 4 establish  on  a statutory  basis  the  reciprocal  rights  of  the  rail- 
way company,  on  the  one  hand,  and  the  owners  ...  of  mines 
lying  under  or  near  the  railway,  on  the  other.”  He  adds: 
4 4 These  reciprocal  rights  are  different  from  and  inconsistent  with 
the  common  lawr  right  of  vertical  and  lateral  support,  and  en- 
tirely replace  those  rights  as  between  the  railway  company  and 
the  owners  of  the  mines,  so  that  on  the  one  hand  the  railway 
company  cannot  claim  those  common  law  rights  as  against  the 
mine  owners,  nor  can  the  owners  of  the  mines  claim  that  free- 
dom of  working  which  is  compatible  with  the  duties  of  support, 
and  is,  therefore,  permitted  by  the  common  law.  In  return  for 
this  novel  servitude  imposed  upon  them  by  the  Legislature,  the 
owners  of  such  mines  have  sundry  rights  and  privileges  granted 
to  them.  These  rights  and  privileges  are  given  to  them  by  stat- 
ute and  not  by  contract,  and  they  are  unaffected  by  any  trans- 
actions between  the  railway  company  and  third  parties.  The 
area  throughout  which  these  relationships  obtain  becomes,  there- 
fore, a realm  in  which  we  have  only  to  look  to  the  statute  to  de- 
termine the  rights  and  burdens  of  the  two  parties,  or  either 
of  them”  ( London  and  North  Western  R.W.  Co.  v.  Howley  Park 
Coal  and  Cannel  Co.,  [1911]  2 Ch.  at  pp.  114,  115). 

This  case  follows,  on  this  point,  Fletcher  v.  Great  Western 
R.W.  Co.  (1859-60),  4 H.  & N.  242,  252,  5 H.  & N.  689,  and 
Great  Western  R.W.  Co.  v.  Bennett,  L.R.  2 H.L.  27. 

The  result  of  the  view  thus  taken  of  these  sections  has  been 
that  it  is  now  established  that  they  apply  both  to  compulsory 
taking  and  voluntary  agreements:  Errington  v.  Metropolitan 
District  R.W.  Co.  (1882),  19  Ch.D.  559;  London  and  North 
Western  R.W.  Co.  v.  Howley  Park  Coal  and  Cannel  Co.,  [1911] 
2 Ch.  at  pp.  112,  113;  that  the  railway  company  can  take  the 
minerals  below,  at  any  time  after  taking  the  surface:  Erring- 
ton’s  case,  at  p.  570;  the  Howley  case,  [1911]  2 Ch.  at  p.  113; 
that  what  the  railway  company  take  is  not  merely  the  surface 
but  all  the  land  except  the  minerals:  Ruabon  Brick  and  Terra 
Cotta  Co.  v.  Great  Western  R.W.  Co.,  [1893]  1 Ch.  427,  at  pp. 
448-457 ; In  re  Lord  Gerard  and  London  and  North  Western 
R.W.  Co.,  [1895]  1 Q.B.  at  p.  464;  that  they  may  postpone  tak- 
ing the  minerals,  or  payment  of  compensation  for  their  remain- 
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ing  unworked,  until  it  is  known  whether  they  are  going  to  be 
worked:  Great  Western  B.W.  Co.  v.  Bennett , L.R.  2 H.L.  27,  38; 
the  Rowley  case,  [1911]  2 Ch.  at  p.  113;  In  re  Lord  Gerard  and 
London  and  North  Western  B.W.  Co.,  [1895]  1 Q.B.  459;  that 
they  can  only  ‘stop  the  owner  working  them  by  paying  compen- 
sation: Buabon  Brick  and  Terra  Cotta  Co.  v.  Great  Western 
B.W.  Co.,  [1893]  1 Ch.  at  p.  454;  Rowley’s  case,  [1911]  2 
Ch.  at  pp.  116,  129 ; that  compensation  measures  the  whole 
rights  of  the  railway  company  and  the  mine  owner : In  re  Lord 
Gerard  and  London  and  North  Western  B.W.  Co.,  [1894]  2 Q.B. 
915,  [1895]  1 Q.B.  at  p.  464;  that  payment  of  the  compensation 
does  not  make  the  railway  company  owners  of  the  minerals : 
Eardley  v.  Granville  (1876),  3 Ch.D.  826,  834;  Buabon  Brick 
and  Terra  Cotta  Co.  v.  Great  Western  B.W.  Co.,  [1893]  1 Ch.  at 
p.  434;  Bwllf  a and  Merthyr  Dare  Steam  Collieries  (1891)  Limited 
v.  Pontypridd  Waterworks  Co.,  [1903]  A.C.  426;  Duke  of  Ham- 
ilton’s Trustees  v.  Caledonian  B.W.  Co.  (1905),  7 F.  (Ct.  of  Sess. 
Gas.,  5th  series)  847 ; Great  Northern  B.W.  Co.  v.  Inland 
Bevenue  Commissioners,  [1901]  1 K.B.  416;  but  prevents  the 
mine  owners,  in  whom  the  title  remains,  from  working  the  mines : 
Errington  v.  Metropolitan  District  B.W.  Co.,  19  Ch.D.  559; 
that  the  relationship  of  vendor  and  purchaser  does  not  arise  on 
the  service  by  the  railway  company  of  the  notice  of  willingness 
to  pay  compensation:  In  re  Bichard  and  Great  Western  B.W. 
Co.,  [1905]  1 K.B.  68  ; that,  if  compensation  is  not  made,  the 
rights  of  the  mine  owner  are  limited  to  working  his  mines  in  the 
manner  usual  in  the  district:  Buabon  Brick  and  Terra  Cotta  Ca. 
v.  Great  Western  B.W.  Co.,  ante ; that  the  mutual  rights  above 
set  out  are  entirely  statutable  and  independent  of  any  rights 
which  either  party  may  have  acquired  aliunde : Rowley’s  case, 
[1911]  2 Ch.  at  p.  116;  that  they  are  different  from,  and  in- 
consistent with,  the  common  law  right  of  vertical  and  lateral 
support,  and  entirely  replace  those  rights  as  between  the  rail- 
way company  and  the  owner  of  mines:  Great  Western  B.W.  Co. 
v.  Bennett,  L.R.  2 H.L.  27 ; In  re  Lord  Gerard  and  London  and 
North  Western  B.W.  Co.,  [1895]  1 Q.B.  at  p.  464;  the  Rowley 
case,  [1911]  2 Ch.  at  p.  Ill;  but  that  these  rules  do  not  apply 
outside  the  forty  yards  limited:  the  Rowley  case,  [1913]  A.C. 
11,  107  L.T.R.  625. 
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It  is  evident,  from  this  resume  of  the  decisions  upon  the 
English  sections,  that  the  case  would  be  simple  if  the  Canadian 
Act  contained  the  same.  If  I correctly  apprehend  the  English 
cases,  it  is  the  completeness  of  the  group  of  sections  that  has  led 
to  their  being  described  as  a code.  So  far  as  our  Act  goes,  the 
English  decisions  are  most  valuable  in  aiding  in  its  construction ; 
but  I think  that  their  application  to  the  full  extent  must  de- 
pend on  how  far  the  sections  in  the  Canadian  Railway  Act  pro- 
fess to  deal  with  the  same  subjects  completely.  Section  170  of 
the  Canadian  Railway  Act,  R.S.C.  1906,  eh.  37,  is  substantially  in 
the  terms  of  sec.  77  of  the  English  Railway  Clauses  Consolidation 
Act,  1845,  except  that  the  words  in  the  latter  are  “ mines  of 
coal,  ...  or  other  minerals  under  any  lands;”  and  in  the 
former,  4 ‘ mines,  ores,  ...  or  other  minerals  in  or  under  any 
lands.”  Section  171,  however,  is  very  different  from  sec.  79  of 
the  English  Act.  The  latter  provides  that,  if  the  owner  of  min- 
erals lying  under  the  railway  or  within  forty  yards  therefrom, 
desires  to  work  them,  he  shall  give  a thirty  days’  notice  to  the 
railway  company,  who  may  inspect  the  mines  and  elect  to  pay 
compensation,  in  which  case  compensation  is  fixed,  under  the 
Act,  for  the  mines  which  the  owner  is  prevented  from  working. 
This  compensation  is  the  owner’s  whole  right,  and  stands  in  the 
place  of  his  right  to  work;  but  he  remains  owner  of  the  mines 
even  though  the  compensation  may  be  the  whole  value  of  the 
minerals:  per  Lord  Haldane,  L.C.,  in  the  Howley  case,  [1913] 
A.C.  11,  107  L.T.R.  at  p.  626. 

Under  the  Canadian  section,  the  owner  cannot  work  the 
mines  “ until  leave  therefor  has  been  obtained  from  the  Board” 
of  Railway  Commissioners;  and  he  must  submit  plans  and  pro- 
files of  the  portion  of  the  railway  affected  and  of  the  proposed 
works.  The  Board  then  “may”  grant  such  application,  “upon 
such  terms  and  conditions  for  the  protection  and  safety  of  the 
public  as  to  the  Board  seem  expedient,  and  may  order  that  such 
other  works  be  executed,  or  measures  taken,  as  under  the  circum- 
stances appear  to  the  Board  best  adapted  to  remove  or  diminish 
the  danger  arising  or  likely  to  arise  from  such  mining  opera- 
tions.’1 
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It  is  to  be  observed  that  there  is  here  no  mention  of  compen- 
sation. The  owner  is  assumed  to  be  entitled  to  work  the  mines, 
but  he  must  get  leave  from  the  Board  to  do  so ; and,  if  he  fails 
so  to  do,  the  railway  company  are  not  expressly  made  liable  to 
compensate  him ; nor,  if  he  succeeds,  are  they  bound  to  indemnify 
him  for  the  expense  of  obtaining  or  complying  with  any  order 
which  may  be  made. 

If,  however,  there  is  power  in  the  Board  to  call  in  the  rail- 
way company  . and  compel  them  to  expropriate  or  compensate ; or 
if  the  word  “may”  is  to  be  construed  “ shall ; ” or  if  the  opposi- 
tion of  the  railway  company  to  the  making  of  any  order  would 
constitute  a taking  of  the  minerals — it  would  appear  that  the 
owner  of  minerals  has  practically  all  the  protection  he  requires. 

The  difference  between  the  legislation  in  England  and  in 
Canada  is,  that  there  the  owner  can  work  unless  compensated ; 
he  has  one  or  other  benefit ; but  here  he  cannot  work  without  the 
order  of  a third  party,  and  that  order  may  be  refused;  and  if, 
therefore,  compensation  or  its  equivalent  is  not  provided,  the 
owner  in  either  case  loses  his  minerals,  and  the  railway  company 
gain  the  whole  benefit  without  cost  to  them. 

Such  a result  would  have  to  be  deplored.  But,  if  that  is  the 
proper  construction  of  the  enactment,  it  must  be  given  effect  to. 
The  absence  of  compensation  in  a statute  is  not  a reason  for  con- 
struing it  otherwise  than  as  its  plain  meaning  requires.  This 
is  an  established  principle,  of  which  Rex  v.  Pease  (1832),  4 B. 
& Ad.  30,  and  Hammersmith,  etc.,  R.W.  Co.  v.  Brand  (1869), 
L.R.  4 H.L.  171,  are  familiar  illustrations. 

But  it  should  very  clearly  appear  that  no  compensation  is 
intended  to  be  given  before  such  a construction  is  resorted  to. 
It  appears  to  me  that  effect  must  be  given  to  our  sec.  171,  so  far 
as  to  hold  that  it  does  interfere  with  the  common  law  rights 
of  the  parties,  and  that  it  restricts  the  common  law  rights  of 
the  owner  to  whatever  extent  is  necessary  to  give  effect  to  it. 
But  I do  not  think  that  these  statutory  provisions  entirely  re- 
place the  common  law  rights  of  the  owner,  as  is  held  to  be  the 
caSe  in  England. 

While  the  Board  may  be  able  completely  to  nullify  those 
rights  by  its  order,  it  may  not  do  so;  and  in  that  case  the  stat- 
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ute  has  not  interfered  with  them,  as  it  has  done  in  England.  It 
may  exercise  its  power  beneficially ; and  if,  under  other  sections 
of  the  Act,  it  possesses  adequate  powers,  damage  to  the  mine 
owners  may  be  prevented.  Parliament,  instead  of  expressly  in- 
terfering with  these  rights,  has  constituted  a body  invested  with 
the  power  to  interfere  with  them,  if  it  shall  see  fit  to  do  so.  But, 
if  it  does  not  exercise  its  power  in  that  direction,  then,  if  the 
railway  company  are  to  pay  now,  they  will  be  paying  for  a dam- 
age that  is  purely  contingent  and  speculative;  for  permission 
may  be  granted,  and  then,  ex  hyp othesi,  there  is  no  damage. 

If  my  conclusion  is  correct  in  law,  it  enables,  and  indeed  re- 
quires, one  to  travel  outside  secs.  170  and  171  to  ascertain  whe- 
ther there  are  any  other  provisions  which  would  indicate  that 
the  Board  may  and  should  order  the  railway  company  to  do 
what  will  prevent  injustice  to  the  owner  in  respect  to  his  un- 
worked minerals:  see  London  and  North  Western  R.W.  Co.  v. 
Evans,  [1893]  1 Ch.  16.  But,  as  I have  said,  I do  not  think  that 
the  absence  of  such  powers  alone  would  compel  the  Court  to 
approve  of  a present  award  of  compensation  for  something  which 
the  railway  company  have  not  taken  and  are  not,  therefore, 
obliged  to  pay  for.  The  statute  does,  however,  in  my  view,  pro- 
vide against  such  an  injustice. 

The  railway  company  have  power  to  take  minerals  under 
their  powers  of  expropriation  or  by  voluntary  agreement,  and 
to  do  all  other  acts  necessary  for  the  construction,  maintenance, 
and  operation  of  the  railway.  By  sec.  171,  sub-sec.  3,  the  Board 
“may  grant  such  application  upon  such  terms  and  conditions 
for  the  protection  and  safety  of  the  public  as  to  the  Board  seem 
expedient,  and  may  order  that  such  other  works  be  executed,  or 
measures  taken,  as  under  the  circumstances  appear  to  the  Board 
best  adapted  to  remove  or  diminish  the  danger  arising  or 
likely  to  arise  from  such  mining  operations.”  It  is  to  be  ob- 
served that  the  plans  and  profiles  under  sub-sec.  2 must  shew 
how  the  railway  is  to  be  affected ; and  I think  the  word  “danger” 
in  sub-sec.  3 should  be  read  as  including  danger  to  the  railway 
and  to  its  operation. 

Under  sec.  26,  upon  the  application  of  any  party  interested, 
and  under  sec.  28,  of  its  own  motion,  the  Board  may  order  any 
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company  to  do  any  act,  matter  or  thing  which  such  company  is, 
or  may  be,  required  or  authorised  to  do  under  the  Railway  Act. 
Sections  48  and  59  are  as  follows : — - 

“48.  Upon  any  application  made  to  the  Board  under  this 
Act,  the  Board  may  make  an  order  granting  the  whole  or  part 
only  of  such  application,  or  may  grant  such  further  relief,  in 
addition  to  or  in  substitution  for  that  applied  for,  as  to  the 
Board  may  seem  just  and  proper,  as  fully  in  all  respects  as  if 
such  application  had  been  for  such  partial,  other,  or  further  re- 
lief.” 

“59.  When  the  Board,  in  the  exercise  of  any  power  vested 
in  it  by  this  Act,  or  the  special  Act,  in  and  by  any  order  directs 
any  structure,  appliances,  equipment,  works,  renewals,  or  re- 
pairs to  be  provided,  constructed,  reconstructed,  altered,  in- 
stalled, operated,  used  or  maintained,  it  may  order  by  what  com- 
pany ...  or  person,  interested  or  affected  by  such  order, 
as  the  case  may  be,  and  when  or  within  what  time  and  upon 
what  terms  and  conditions  as  to  the  payment  of  compensation 
or  otherwise,  and  under  what  supervision,  the  same  shall  be 
provided,  constructed,  reconstructed,  altered,  installed,  operated, 
used  and  maintained. 

“2.  The  Board  may  order  by  whom,  in  what  proportion,  and 
when,  the  cost  and  expenses  of  providing,  constructing,  recon- 
structing, altering,  installing  and  executing  such  structures, 
equipment,  works,  renewals,  or  repairs,  or  of  the  supervision, 
if  any,  or  of  the  continued  operation,  use  or  maintenance  there- 
of, or  of  otherwise  complying  with  such  order,  shall  be  paid.” 

Under  sec.  178,  if  the  company  require,  at  any  point  on  the 
railway,  more  ample  space  than  it  possesses  for  the  construc- 
tion or  taking  of  any  works  or  measures  ordered  by  the  Board 
under  any  of  the  provisions  of  this  Act,  or  to  secure  the  effi- 
cient construction,  maintenance  or  operation  of  the  railway, 
then  it  may  take  such  lands;  and,  by  sub-sec.  7,  all  the  pro- 
visions of  the  Act  applicable  to  the  taking  of  lands  without  the 
consent  of  the  owner,  shall  apply  to  the  lands  authorised  under 
this  section  to  be  taken.  See  also  sec.  179. 

Under  these  sections,  and  having  due  regard  to  the  limitations 
on  the  discretion  of  the  Board  pointed  out  in  Grand  Trunk 
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Pacific  B.W.  Co.  v.  Fort  William  Land  and  Investment  Co., 
[1912]  A.C.  224,  I cannot  see  any  reason  to  doubt  that  the 
Board  has  the  power,  upon  the  application  of  the  mine  owner, 
to  order  the  company  to  acquire  such  part  of  the  minerals  as 
in  England  would  be  covered  by  the  counter-notice  of  the  rail- 
way company ; or,  to  put  it  in  another  form,  so  to  support  and 
maintain  their  line,  and  to  acquire  the  necessary  land  and 
mineral  for  that  purpose,  that  there  would  be  no  danger  either 
to  the  public  or  the  railway  from  the  working  of  the  mines. 

It  is  not  necessary  to  define  further  what  the  order  might  con- 
tain ; it  is  sufficient  if  the  Board  can  make  such  an  order  as  will 
protect  the  mine  owner’s  rights.  In  the  case  in  hand  the  diffi- 
culties to  be  encountered  in  mining  the  shale  within  the  forty 
yards’  limit,  or  indeed  on  each  side  close  to  the  railway  line,  are 
urged  by  the  respondent;  and  its  impossibility  is  asserted  by 
the  appellants.  But  these  positions  accentuate  the  necessity  of 
deferring  the  question  of  compensation  and  the  great  advantage 
of  requiring  it  to  be  dealt  with  by  an  impartial  tribunal  when 
it  becomes  a present  question. 

An  additional  consideration  to  be  borne  in  mind  is,  that  the 
person  to  give  the  notice  may  not  be  the  present  respondent. 
He  may  have  sold  or  leased,  and  the  person  to  be  compensated 
is  the  person  entitled  for  the  time  being  to  work  the  mines : R.S. 
C.  1906,  ch.  37,  sec.  2 (18)  ; Smith  v.  Great  Western  B.W.  Co. 
(1877),  3 App.  Cas.  165. 

My  conclusion  is,  that  our  Act  has  substituted  for  the  English 
system  of  notice,  counter-notice,  and  compensation,  the  inter- 
position of  the  Board,  and  that  the  latter  has  jurisdiction  to 
protect  the  mine  owner  and  the  railway  company  by  its  order. 
It  is  not  to  be  anticipated  that  the  Board  would  be  unreason- 
able enough  to  make  no  adequate  order.  Its  record  indicates  the 
reverse.  It  is  not  likely  to  disregard  the  rights  of  the  mine 
owner  nor  to  allow  the  railway  to  confiscate  his  property.  See 
remarks  of  Bowen,  L.J.,  in  Buabon  Brick  and  Terra  Cotta  Co. 
v.  Great  Western  B.W.  Co.,  [1893]  1 Ch.  at  p.  460.  See  also 
Wyrley  Canal  Co.  v.  Bradley  (1806),  7 East  368. 

But  I think  that  the  matter  is  left  to  it.  Under  these  cir- 
cumstances, and  applying  the  English  decisions  to  the  extent  I 
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have  indicated,  I think  that  the  mine  owner,  who  in  this  case  is 
not  in  the  least  degree  prejudiced  meantime,  must  wait  for  his 
compensation  or  other  relief  till  he  thinks  it  expedient  to  work 
these  minerals. 

Apart  from  this  aspect  of  the  legislation,  I do  not  think  that 
it  requires  a very  strained  construction  of  the  Railway  Act  to 
hold  that,  as  the  railway  company  do  not  acquire  the  minerals  by 
taking  the  surface,  and  remain  co-owners  with  the  respondent 
in  the  combined  land  and  minerals,  they  do  not  take  the  min- 
erals or  exercise  any  of  their  powers  in  relation  thereto  until 
they  come  to  the  Board  and  assert  the  necessity  of  these  minerals 
remaining  in  situ  for  the  support  of  their  line. 

Under  our  Railway  Act,  the  company  own  the  lands,  the  sur- 
face and  all  below,  except  only  the  minerals  therein.  They  do 
not  disturb  or  injure  the  owner  until  he  desires  to  get  at  his 
minerals.  When  he  does,  then  the  company  must  either  pay  him 
or  submit  to  any  order  made  by  the  Railway  Board ; and,  if  that 
involves  taking  the  minerals,  the  right  to  compensation  then  and 
there  arises. 

I have  not  considered  the  question  of  whether  sec.  171,  sub- 
sec. 3,  imposes  on  the  Board  a duty  to  make  the  order,  as  being  a 
power  deposited  with  them  for  the  purpose  of  being  used  for 
the  benefit  of  persons  having  rights  in  the  matter,  because,  if 
such  a duty  existed,  the  terms  of  an  order  made  in  pursuance  of 
such  duty  are  so  purely  discretionary  that  inquiry  would  lead 
to  no  result. 

I think,  for  the  reasons  I have  stated,  that  the  items  of  dam- 
age, Nos.  2 and  6 — $73,886  and  $36,113 — for  minerals  under  the 
railway,  must  be  struck  out,  and,  in  accordance  with  the  agree- 
ment of  the  parties  as  evidenced  by  the  correspondence  put  in 
(see  exhibit  27 )>  the  owner  should  be  allowed  for  the  surface 
at  $1,000  per  acre. 

It  is  said  by  one  of  the  arbitrators  that  these  amounts  may  be 
sustained  as  for  injurious  affection  of  these  lands.  The  words 
of  the  Railway  Act  are,  “all  damage  sustained  by  reason  of 
the  exercise  of  such  powers.  ” One  of  the  powers  exercised  by 
the  railway  company  is  that  expressly  given  to  -them,  i.e.,  to  take 
the  surface  without  the  minerals.  The  result  of  this  I have  al- 
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ready  discussed ; and,  if  I am  correct,  its  effect  is  merely  to  post- 
pone the  right  to  work  these  minerals  till  permission,  upon  pro- 
per terms,  has  been  obtained  from  the  Board.  In  the  meantime, 
the  owner  suffers  no  wrong,  for  he  is  not,  according  to  the  evid- 
ence, intending  to  work  these  minerals  at  present : Holliday  v. 
Mayor,  etc.,  of  Borough  of  Wakefield,  [1891]  A.C.  81. 

It  is  true  that  in  law  there  is  a severance  of  ownership;  but, 
as  I have  already  stated,  the  only  obstruction  the  respondent  will 
meet  with  in  exercising  his  powers  is  the  interposition  of  the 
Board.  This,  however,  is  not  the  effect  of  the  exercise  of  the 
railway  company’s  powers,  but  of  the  statute  itself,  and  is  not  an 
injurious  affection  of  the  lands,  but  a statutory  restriction  upon 
the  owner,  and  so  is  not,  in  my  view,  covered  by  sec.  151,  either 
as  a present  damage  or  as  one  to  be  compensated  for  in  future. 
For  this  reason,  I think  that  the  owner  should  not  be  allowed 
the  $5,000  (item  13)  which  is  given  for  the  costs  of  the  future 
application  to  the  Board  and  for  possible  shoring,  etc. 

No  doubt,  a burden  is  cast  upon  the  owner.  He  may  have 
to  employ  counsel  and  to  provide  plans  and  profiles.  But  I am 
unable  to  understand  how  this  expense  can  be  recovered,  either 
as  damage  to  lands  or  as  caused  by  the  exercise  of  railway  powers. 
The  Board  has  jurisdiction  over  the  costs  of  the  application 
(sec.  58),  and  the  cost  of  carrying  out  its  order. 

As  to  the  two  remaining  items  under  this  head — No.  3,  $7,905, 
and  No.  7,  $5,142 — which  are  given  for  the  shale  in  the  slopes 
necessary  to  support  the  forty  yards’  strip,  but  outside  and  be- 
yond that  strip  and  the  railway  line — these  stand  upon  a differ- 
ent footing.  For  the  reasons  given  in  London  and  North  West- 
ern B.W.Co.  v.  Evans,  [1893]  1 Ch.  16,  and  London  and  North 
Western  B.W.  Co.  v.  Howley  Park  Coal  and  Cannel  Co.,  [1911] 
2 Ch.  97  (see  particularly  p.  130),  [1913]  A.C.  11,  107  L.T.R. 
625,  these  should  be  allowed.  These  slopes  are  outside  the  area 
to  which  the  statutory  provisions  which  have  been  discussed  ap- 
ply, and  as  to  these  the  railway  company  and  the  owner  are  re- 
legated to  their  common  law  rights,  which  include  a right  to  sup- 
port ; and  that  right  must  be  paid  for. 

Upon  item  No.  1,  of  $53,870  for  the  taking  of  the  2.87  acres 
lying  south  of  the  present  brick-yard  plant,  there  is,  to  my 
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mind,  great  difficulty  in  arriving  at  the  proper  amount  of  dam- 
ages. Two  arbitrators  concur  in  awarding  this  amount  as  the 
present  value  of  $100,000,  while  the  other  allows  $18,000.  There 
is  no  doubt  that  this  land  is  the  natural  outlet  for  the  expansion 
of  the  works,  and  that  its  absorption  by  the  railway  company  is  a 
serious  drawback  to  the  owner’s  business.  It  has  a peculiar 
value  to  him,  a special  adaptability  for  the  needed  and  pressing 
extension  of  the  works,  which  no  othey  available  lands  possess. 
It  is  necessary— without  it  the  business  premises  and  conse- 
quently the  commercial  output  cannot  be  increased.  If  he  could 
utilise  it,  buildings  would  be  erected  on  it,  the  plant  and  yard 
rearranged,  and  it  is  easy  to  see  how  the  profits  would  be  greatly 
increased.  But,  after  all,  the  land  itself  is  only  a factor  in  this 
increase.  Buildings  must  be  put  on  it,  and  the  work  and  ability 
of  the  respondent  and  his  employees  utilised  to  produce  that  in- 
crease. The  majority  of  the  arbitrators  compute  the  value  of 
this  acreage  by  estimating  how  much  the  respondent  could  make 
out  of  the  two  and  four-fifths  acres,  used  in  connection  with  his 
main  holding,  the  whole  considered  as  one  block  of  property,  and 
allowing  him  the  amount  of  such  estimated  profits  of  which  he 
has  suffered  deprivation  by  the  taking  (Mr.  Mowat,  vol.  2, 
P-  47). 

The  allowance  for  loss  of  profits  of  trade  appears  to  be 
entirely  proper,  as  coming  within  the  proposition  laid  down  as 
dedueible  from  the  cases  cited  in  Caledonian  R.W.  Co.  v.  Walk- 
er’s Trustees,  by  Lord  Selborne,  L.C.  (1882),  7 App.  Cas.  259,  at 
p.  276,  by  reason  of  the  taking  directly  affecting  the  land  on 
which  a trade  has  been  carried  on.  It  is  justified  by  Ripley  v. 
Great  Northern  R.W.  Co.  (1875),  L.R.  10  Ch.  435;  Bailey  v. 
Isle  of  Thanet  Light  Railways  Co.,  [1900]  1 Q.B.  722;  In  re 
Mayor,  etc.,  of  Tynemouth  and  Duke  of  Northumberland  (1903), 
19  Times  L.R.  630;  Paint  v.  The  Queen  (1890),  2 Ex.  C.R.  149; 
Marson  v.  Grand  Trunk  Pacific  R.W.  Co.  (1912),  14  Can.  Ry. 
Cas.  26;  Ford  v.  Metropolitan  R.W.  Co.  (1886),  17  Q.B.D.  12-, 
and  by  the  cases  of  which  In  re  Gough  and  Aspatria,  etc.,  Water 
Board,  [1903]  1 K.B.  574,  is  an  example. 

The  only  question  is  the  amount.  From  the  evidence 
viewed  as  a whole,  there  can  be  no  doubt  that  either 
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rearrangement  of  the  present  works  or  additional  space  is 
necessary  and  probable,  and  the  appellants’  criticism  was 
(apart  from  the  remoteness  of  the  damage)  applied  in  pro- 
posing a scheme  for  rearranging  the  present  plant  and  works, 
and  directed  to  pointing  out  that  the  respondent’s  plan  for  en- 
largement was  not  consistent  with  some  of  the  evidence  of  those 
conversant  with  the  plant,  and  that  the  need  of  more  land  was 
not  in  fact  demonstrated,  having  regard  to  the  present  opera- 
tions, the  buildings  then  being  erected,  and  the  relation  of  the 
position  of  the  shale  to  the  wire-cut  clay,  and  to  the  apparent 
intention  of  the  appellants.  Some  of  this  criticism  is  quite  justi- 
fied, and  it  may  be  that  the  respondent  can  re-arrange  his  pre- 
sent works  so  as  to  manufacture  more  economically,  notwith- 
standing that  he  is  denied  recourse  to  this  additional  land,  par- 
ticularly in  view  of  the  fact  that  he  is  clearing  land  to  the  north 
by  his  manufacture.  But  the  advantage  of  means  of  growth  in 
a trade  so  immensely  valuable  is  apparent ; and  I think  that  there 
is  a real  damage  to  the  remaining  lands  by  the  cutting  off  of  this 
two  and  four-fifths  acres. 

One  of  the  arbitrators  allows  only  $18,000,  i.e.,  one-third  of 
the  $53,870  allowed  by  the  others.  The  $100,000,  of  which  $53,- 
870  is  the  present  value,  seems  to  me  to  be  very  large.  But  I 
agree  with  the  majority  of  the  arbitrators  that  the  rule  urged 
by  the  appellants  is  not  the  only  rule  for  ascertaining  the  value 
of  damages.  In  Eagle  v.  Charing  Cross  B.W.  Co.  (1867),  L.R. 
2 C.P.  638,  the  Court  considered  this  rule,  and  Montague  Smith, 
J.,  at  p.  651,  says:  “That  the  saleable  value  of  the  premises  has 
not  been  diminished  is  not  the  only  and  certainly  not  a con- 
clusive test.  A man  is  not  to  be  driven  to  sell  his  property.  He 
may  choose  to  continue  his  business.” 

It  would  be  very  difficult  to  apply  the  test  contended  for  to 
the  case  in  hand,  where  the  elements  are  a brick-making  plant, 
some  minerals  being  worked  and  some  unworked,  the  latter  being 
so  placed  that  new  works  may  have  to  be  erected  to  deal  with 
each  of  them  separately.  Besides,  having  regard  to  the  corres- 
pondence between  the  parties,  shewn  in  vol.  2,  pp.  57  and  58,  it 
is  manifest  that  the  respondent  was  to  be  entitled,  if  he  could, 
to  make  out  his  case  as  to  any  of  the  parcels  into  which  his  pro- 
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perty  had  been  divided,  or  which  became  disunited  as  the  result 
of  severance  by  the  appellants. 

I think,  however,  that,  while  the  third  arbitrator  correctly 
states  the  proposition,  it  is  improper  to  assume,  as  the  award 
does,  that  the  whole  profit  said  to  arise  out  of  the  utilisation  of 
the  two  and  four-fifths  acres  can  be  allowed.  It  is  the  damage 
to  the  remaining  portion  that  has  to  he  considered,  not  the  earn- 
ings of  the  two  and  four-fifths  acres  apart  from  its  conjunction 
with  the  present  occupied  land.  In  other  words,  the  estimated 
profits  from  the  two  and  four-fifths  acres  would  not  be  made 
without  the  use  of  the  brick-making  plant  and  the  equipment  on 
the  remainder  of  the  respondent’s  lands.  No  consideration  has 
been  given  to  this  element,  nor  has  the  evidence  separated  it  in 
a way  to  make  it  easy  to  deal  with.  The  net  profit,  however,  is 
stated  at  $1.33  per  thousand  upon  the  acreage  basis ; and,  treat- 
ing it  as  a part  of  the  block,  its  taking  should  bear  some  pro- 
portion to  the  amount  of  land  and  the  capital  already  invested. 
It  is  only  a part — though  an  important  part — in  the  united  block. 
The  present  acreage  used  in  manufacturing  is,  apart  from  the 
land  being  worked,  approximately  eleven  or  twelve  acres,  and, 
adding  the  two  and  four-fifths  acres,  gives  fourteen  or  fifteen 
acres  in  all.  The  total  cost  price  of  the  manufacturing  pro- 
perty and  plant  is  given  by  the  respondent  as  $523,978.44  on 
the  31st  December,  1911,  which  produced  $186,717  per  annum  in 
profits.  If  there  is  added  to  this  the  estimated  profit  of  $24,000 
from  the  two  and  four-fifths  acres,  it  gives  a total  of  $210,717 ; 
and,  as  $186,717  is  35  per  cent,  on  $523,978  (say  $524,000),  the 
capital  represented  by  a profit  of  $210,717  at  35  per  cent,  is 
$600,000,  or  an  increase  of  $76,000,  which  would  represent  $30,- 
000  for  plant,  a sum  for  demolition  of  kilns,  buildings,  etc.,  and 
re-erection  of  store-houses  (see  Mr.  Mowat’s  calculation  on  p. 
47 ) , and  the  value  of  this  two  and  four-fifths  acres,  which  might, 
therefore,  be  a sum  of  say  $40,000,  or  $14,280  per  acre.  Making 
the  calculation  in  another  way,  the  value  of  land  now  occupied 
by  the  plant  is  given  in  1910  and  1911  as  $120,000,  or  about 
$10,000  per  acre,  which  would  make  this  land  worth  $28,000. 
The  amount  allowed  is  $53,870,  and  the  highest  amount,  as 
above,  is  $40,000.  While  no  method  can  be  adopted  which  will 
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work  out  exactly  or  be  entirely  satisfactory,  I think  a fair  amount 
to  allow,  upon  the  evidence,  would  be  this  latter  sum,  as  repre- 
senting the  added  value  of  this  land  as  part  of  an  entire  under- 
taking, the  loss  in  profits  by  reason  of  its  taking,  and  its  special 
adaptability.  It  is  true,  of  course,  that  these  total  values  include 
this  two  and  four-fifths  acres,  and  that  the  above  methods  of 
arriving  at  its  value  or  the  damage  caused  by  its  severance  are 
more  or  less  inadequate,  but  they  serve  as  some  check  in  arriv- 


ing at  its  commercial  value. 

This  item  should,  therefore,  be  reduced  to  $40,000. 

4.  Damage  by  severing  238,000  yards  of  clay  in  south 

hill,  at  15c $18,207 

5.  Damage  by  severing  170,747  yards  of  shale  in 

south  hill,  at  15c 13,062 

8.  Damage  by  severing  632,000  yards  of  clay  in 

north  hill,  at  15c 48,348 

9.  Damage  by  severing  586,667  yards  of  shale  in 

north  hill,  at  15c 44,880 
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$124,497 

In  regard  to  these  amounts,  there  is  no  doubt  that  the  sever- 
ance has  affected  the  value  of  the  mineral  lands  known  as  the 
south  and  north  hills.  They  cannot  be  got  at  and  worked  in 
the  restricted  area  left  by  the  construction  of  the  railway.  Hav- 
ing regard  to  the  evidence  upon  this  point,  I think  it  is  clear  that 
some  method  of  transporting  the  minerals  across  the  line  of  rail 
is  essential. 

Sharp,  called  for  the  appellants,  speaks  of  the  site  to  the 
south-east  of  the  north  hill  as  the  natural  site  for  a plant  (p. 
269),  and  this  seems  borne  out — and  a similar  result  as  to  the 
south  hill  arrived  at — when  the  witnesses  are  called  to  discuss 
the  question  of  the  cost  of  teaming  and  the  feasibility  of  taking 
the  material  into  the  present  works  under  the  Canadian  Pacific 
Railway — a way  said  to  be  congested. 

The  majority  of  the  arbitrators  have  adopted  the  view  that 
an  allowance  based  on  the  cost  of  cartage  across  is  proper,  and 
have  given  15  cents  a cubic  yard  on  the  estimated  contents  of  the 
hills.  The  appellants  disputed  this  allowance  because  it  was 
excessive,  unnecessary,  and  based  upon  a system  which  would 
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render  the  operation  of  the  railway  dangerous,  if  not  impossible. 
There  was  an  offer  to  consent  to  and  comply  with  any  order  that 
the  Railway  Board  might  make  for  the  furnishing  of  overhead 
appliances  as  to  the  south  hill,  contained  in  a letter  dated  the 
14th  May,  1912;  such  overhead  appliances  to  he  carried  to  a 
height  of  not  less  than  fifteen  and  not  more  than  thirty  feet  from 
the  level  of  the  appellants’  land,  and  the  appellants  offered  to 
pay  for  the  same. 

On  both  sides  reference  was  made  to  the  evidence  as  to  the 
cost  of  teaming  across.  Page,  called  for  the  respondent  (pp. 
155,  158,  and  161,  162,  163),  teams  for  seven  miles  at  a cost  of 
ninety  cents  per  cubic  yard,  and  thinks  twenty-five  cents  per 
yard  reasonable  for  a haul  across  the  tracks  to  the  present  plant, 
and  not  merely  from  one  side  to  the  other.  Burgess  gives  a con- 
crete example  of  twenty-seven  and  two- thirds  cents  per  thou- 
sand brick  (p.  94),  equal  to  fourteen  cents  a yard  (at  two  cubic 
yards  to  a thousand  bricks,  which  is  the  proportion  given  on 
pp.  61,  148,  155  to  156,  267).  McKenzie,  called  for  the  appel- 
lants (p.  277),  gives  fifteen  cents,  based  on  a contract  ; and  moved 
within  a set  period  of  time,  on  the  level,  and  with  a reasonably 
clear  right  of  way.  Sharp  also  (p.  221)  makes  it  fifteen  cents; 
but,  on  cross-examination,  admits  that  he  has  no  personal  know- 
ledge on  the  point  (pp.  267,  277). 

On  the  other  hand,  none  of  the  witnesses  appear  to  favour 
this  method.  Page  says  that  if  he  was  making  pressed  brick  he 
would  feed  by  gravitation  from  the  top  (p.  163).  McKenzie 
says:  “Carts  is  (sic)  really  the  most  expensive  way  you  can 
haul  material.”  (p.  277)  ; and  he  prefers  a tramway,  drum,  and 
donkey  engine.  Burgess,  the  appellants’  manager,  says  (p. 
44)  : “You  can’t  handle  clay  with  cars  and  horses  to-day,  no 
matter  if  it  is  across  the  road.  ’ ’ He  says  that  it  is  all  out  of  pro- 
portion to  what  it  would  be  if  a tramway  were  put  into  the 
property. 

Consideration  of  the  methods  adopted  at  the  present  works 
shews  that  teaming  plays  a very  small  part  in  the  manufactur- 
ing operations  of  the  respondent;  and  it  is  worth  while  stating 
the  position  of  the  plant  at  the  time  when  the'  evidence  was  be- 
ing given. 
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The  stripped  face  of  the  present  hill,  where  the  works  are 
going  on,  may  be  expected  to  be  duplicated  in  both  the  south 
and  north  hills,  the  evidence  being  that  they  present  the  same 
features.  The  composition  of  the  face  of  the  present  hill  is 
given  in  the  evidence  (pp.  22  to  25).  The  shale,  before  it  was 
excavated  fifty-eight  feet  below  the  level  surface,  extended  seven 
feet  above  it ; then  above  that  rise  the  following  strata : three  feet 
gumbo,  eighteen  feet  sand,  sixteen  feet  clay  suitable  for  red 
stock  brick,  forty- one  feet  wire-cut  clay,  thirty-five  feet  clay  for 
buff-coloured  brick.  This  comes  to  the  “grass  roots”  on  top  of 
the  hill,  and  means  that  the  hill  is  one  hundred  and  ten  feet  in 
height  from  the  level;  the  lowest  clay  being  twenty-eight  feet 
above  the  level. 

While  the  shale  has  to  be  brought  to  the  surface,  the  clay  is 
thus  twenty-eight  feet  above  it,  or  more.  Hence,  as  stated  by  Mr. 
Masten  (p.  73),  in  order  to  pass  through  the  various  processes 
of  manufacture,  the  clay  and  shale  must  needs  be  elevated 
thirty  feet  to  the  top  of  the  factory.  This  description  applies 
literally  to  the  shale,  but  the  clay  is  brought  to  that  level  in 
trucks  upon  a tramway  moved  by  gravitation  (see  evidence  by 
Burgess,  p.  58).  Page  (p.  163)  says  that  a modern  plant  would 
put  clay  in  at  a height  ranging  from  eighteen  to  twenty  feet 
above  the  ground. 

The  method  adopted  to  bring  down  the  clay  is  a tramway, 
partly  on  a trestle  and  partly  on  the  slope  itself  (Burgess,  p. 
58).  In  addition  to  this,  it  is  contemplated  to  bridge  the  exca- 
vation where  the  shale  has  been  mined,  and  the  use  of  a trestle, 
electrical  power,  or  an  aerial  tramway,  is  contemplated  (pp. 
58-60).  Sharp,  one  of  the  appellants’  witnesses,  speaks  of  an 
overhead  arrangement  with  the  railway  thus  (p.  274)  : “Q.  You 
think  you  might  have  an  overhead  arrangement  still?  A.  That 
would  be  a matter  of  arrangement  with  the  railway.  If  the  rail- 
way would  do  that,  that  is  the  natural  way  to  bring  it  in.” 

The  respondent  refused  to  give  any  evidence  on  this  point 
(see  p.  44),  nor  did  the  appellants  offer  any,  though,  just  before 
the  award  was  made,  the  latter  indicated  a willingness  to  agree 
to  put  in  and  pay  for  an  overhead  structure,  limited  to  opera- 
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tions  upon  the  south  hill  (see  pp.  52,  66,  and  the  letter  of  the  14th 
May,  1912).  Mr.  Masten  speaks  of  it  as  applying  to  both 
(p.  73). 

The  majority  of  the  arbitrators  have  declined  to  take  into 
consideration  any  method  of  treatment  other  than  a level  cross- 
ing ; and  they  were  perhaps  justified  in  so  doing  by  the  decision 
in  Be  Armstrong  and  James  Bay  B.W.  Co.,  12  O.L.R.  137,  James 
Bay  B.W.  Co.  v.  Armstrong,  [1909]  A.C.  624,  and  by  the  state- 
ment made  on  behalf  of  the  appellants,  at  p.  150,  that  the 
respondent  had  a farm  crossing  there.  In  view  of  some  of  the 
following  cases,  they  might,  I think,  have  had  regard  to  it  if 
they  thought  such  a method  would  be  feasible.  I refer  to  To- 
ronto Hamilton  and  Buffalo  B.W.  Co.  v.  Simpson  Brick  Co., 
17  O.L.R.  632;  Grand  Trunk  B.W.  Co.  v.  Perrault,  36  S.C.R. 
671;  Ontario  Lands  and  Oil  Co.  v.  Canada  Southern  B.W.  Co. 
(1901),  1 O.L.R.  215;  In  re  Cockerline  and  Guelph  and  Goderich 
B.W.  Co.,  5 Can.  Ry.  Cas.  313;  Wright  v.  Michigan  Central  B.B. 
Co.  (1907),  6 Can.  Ry.  Cas.  133;  New  v.  Toronto  Hamilton  and 
Buffalo  B.W.  Co.  (1908),  8 Can.  Ry.  Cas.  50;  McKenzie  v. 
Grand  Trunk  B.W.  Co.,  14  O.L.R.  671. 


The  result  is,  that,  while  even  the  right  to  team  clay  and 
shale  across  may  be  doubtful — i.e.,  if  a farm  crossing  does  not 
permit  the  hauling  of  clay  across  it — and  although  permission 
would  have  to  be  got  for  that  purpose  from  the  Railway  Board, 
who  may  at  any  time  revoke  their  order,  if  granted,  the  arbitra- 
tors have  chosen  a method  described  by  the  witnesses  on  both 
sides  as  really  impracticable  on  account  of  cost,  and  base  their 
award  upon  it,  or  take  the  cost  of  adopting  it  as  giving  a guide 
to  the  proper  damages. 

I confess  that  I am  not  satisfied  with  this  result  nor  with  the 
process  by  which  it  is  arrived  at ; but  this  Court  must  deal  with 
the  questions  as  best  it  can  upon  the  evidence  already  given: 
Atlantic  and  North-West  B.W.  Co.  v.  Wood,  [1895]  A.C.  257. 
We  have  apparently  no  power  to  remit  the  case  to  the  arbitra- 
tors to  take  further  evidence,  because  we  think  the  amount  of 
the  damages  might  be  better  estimated  if  other  evidence  had 
been  given:  see  Be  Me  Alpine  and  Lake  Erie  and  Detroit  Biver 
B.W.  Co.  (1902),  3 O.L.R.  230,  per  Meredith,  J. 
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Apart  from  that  case,  I should  have  thought  it  clear  that  if, 
on  the  appeal,  this  Court  has  to  deal  with  the  case  “upon  the 
evidence  taken  before  the  arbitrators,  as  in  a case  of  original 
jurisdiction,”  it  could  not  discharge  that  duty  by  referring  the 
award  back. 

Two  statements  were  made  by  the  appellants  in  argument, 
namely,  that  the  south  hill  could  be  worked  from  the  present 
works  (see  p.  128  and  the  witnesses  whose  evidence  has  been  re- 
ferred to  on  the  question  of  the  cost  of  haulage)  ; and  that  the 
respondent  could  work  the  north  hill  from  the  north-east,  as  he 
owned  lot  15  to  the  north  of  the  hill.  (See  p.  55,  where  it  is 
not  made  clear,  and  pp.  65,  66).  There  is  very  little  evidence 
on  these  points,  and  it  was  not  followed  up,  nor  has  it  been 
accepted  by  the  arbitrators.  What  evidence  was  given  is  too 
slight  to  enable  this  Court  to  reverse  the  view  of  the  arbitrators 
upon  that  point.  It  was  met  chiefly  on  the  ground  of  expense. 

I think  that  the  onus  was  on  the  appellants  to  demonstrate 
their  contentions  by  clear  evidence.  The  view  of  Lord  James  of 
Hereford  in  Eden  v.  North-Eastern  B.W.  Co.,  [1907]  A.C.  400, 
at  p.  411,  that  it  is  not  right  to  “throw  upon  the  coal  owners 
the  duty  of  looking  around  in  order  to  find  some  other  workings 
which  should  compensate  them  for  the  loss  sustained  through 
obeying  the  notice  of  the  railway  company”  (to  leave  certain 
coal  un worked),  seems  in  principle  applicable  here. 

On  the  whole,  while  I am  not  satisfied  with  the  award  on 
these  items,  for  the  reasons  I have  given,  I do  not  see  how  this 
Court  can,  on  the  evidence  before  the  arbitrators,  reverse  or 
reduce  the  15  cents  allowed.  But  the  evidence  points  strongly 
to  the  conclusion  that  the  working  of  the  south  and  north 
hills  may  be  deferred  for  very  many  years  (see  particu- 
larly pp.  35,  36,  73,  151,  and  vol.  2,  p.  72,  where  twenty  years, 
thirty-six  years,  fifty  years,  and  two  hundred  and  forty  years 
are  mentioned,  the  latter  as  to  shale)  ; and  no  one  can  foresee 
either  the  condition  of  the  industry  or  what  railway  legislation 
may  then  have  done  to  deal  with  cases  like  this. 

We  can,  and  I think  ought,  while  allowing  the  damages  on 
these  four  items  to  stand,  calculate  them  on  a basis  of  at  least 
forty  years,  instead  of  twenty-five.  If  so,  the  sums  allowed,  in 
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all  $124,497,  would  become  $104,719;  and  the  award  should  be 
reduced  accordingly. 

The  item  No.  12  of  $200  is  not  unreasonable ; and,  if  allowed 
as  the  cost  of  grading,  as  it  seems  to  be  (vol.  2,  p.  51),  I do  not 
think  that  this  Court  should  interfere,  even  if  the  usefulness  of 
the  grading  depends  upon  the  future  consent  of  the  Railway 
Board  to  a crossing. 

The  cross-appeal  has  been  practically  dealt  with  in  the 
reasons  given  above. 

The  only  remaining  question  is  the  set-off  of  $75,000  allowed 
by  the  arbitrators  as  increased  value,  under  sec.  198.  Necessarily 
this  is  not  and  cannot  be  based  upon  any  exact  calculations. 
The  majority  of  the  arbitrators  may  have  erred  in  allowing  too 
large  a sum  for  this  benefit,  as  applied  to  the  north  hill  and  the 
present  main  works.  But,  beyond  the  broad  fact  that  railway 
facilities  at  one’s  door  are,  for  a manufacturer,  an  undeniable 
advantage,  no  witness  can  truthfully  say  just  what  the  money 
value  of  it  is.  (See  the  evidence  of  Burgess,  p.  49;  Page,  p. 
158 ; Davies,  p.  188 ; Sharpe,  pp.  214,  222 ; Phillips,  p.  297 ; 
Wakefield,  p.  305).  The  appellants  considered  it  a benefit,  but 
declined  to  give  any  evidence  upon  it,  as  being  incapable  of 
estimation,  i.e.,  I suppose,  accurate  ascertainment. 

But  there  is,  to  my  mind,  much  force  in  the  objections  taken 
in  the  reasons  for  the  cross-appeal  to  the  amount  of  $75,000; 
and  the  evidence  seems  to  bear  them  out  to  some  extent,  though 
not  so  as  materially  to  affect  the  main  fact  of  benefit.  I think 
that,  as  the  benefit  accruing  from  the  north  hill  will  not  be- 
come an  actuality  for  very  many  years,  the  amount  should  be 
reduced  as  to  it.  But  in  the  reasons  for  the  award  this  sum 
is  (vol.  2,  p.  51)  given  for  facilities  both  at  the  north  hill 
and  the  present  main  works.  From  the  illustration  given,  I 
should  take  it  that  the  largest  portion  would  be  for  the  north 
hill;  if  so,  I think  that  this  amount  should  be  reduced  in  the 
same  way  as  the  compensation  for  the  additional  cost  of  working 
the  mineral  in  it.  And  I think  the  respondent  has  fairly  proved 
that  the  saving  would  not  be  so  great  as  estimated  by  the  major- 
ity of  the  arbitrators,  having  regard  to  the  interswitching 
charges,  his  inability  to  extend  his  Grand  Trunk  switch,  and  the 


XXVIII.] 


ONTARIO  LAW  REPORTS. 


571 


percentage  of  shipment  to  North  Toronto,  which  is  quite  proble- 
matical. 

Assuming  that  $75,000  is  intended  to  represent  its  present 
value- — as  it  must  be,  because  it  is  deducted  from  the  items  so 
calculated — I think  it  gives  the  present  value  of  a sum  payable 
in  twenty-five  years.  It  should  be  treated  also  upon  a forty- 
year  basis,  and,  if  so  dealt  with,  should  be  reduced  to  $46,875. 

The  final  result,  then,  is  as  follows: — 


Item  1, 

$53,870  

. . . reduced  to  ...  . 

. . $40,000 

“ 2, 

73,886  

. . . struck  out 

. . see  below 

“ 3, 

7,905  

. . . stands 

7,905 

“ 4, 

18,207  1 

“ 5, 

13,062  J 

. . .see  8 and  9 

" 6, 

36,113  

. . . struck  out 

. . see  below 

“ ' 7, 

5,142  

. . .stands 

5,142 

“ 8, 

48,3481  These  items  and  Nos.  4 and  5 re- 

“ 9, 

44,880  J duced  to  . . . 

..  104,719 

“ 10, 

4,970  7 

. . .stands 

4,970 

“ 11, 

2,000  

. . .stands 

2,000 

“ 12, 

200  

. . .stands 

200 

“ 13, 

5,000  

. . . struck  out 

$313,583 

$164,936 

Less  set-off  of 

benefit 

75,000  

. . . reduced  to 

. . 46,875 

$238,583  

. . . reduced  to 

. . $118,161 

To  which  must  be  added  the  surface  acreage  of  the 
right  of  way,  4.01  acres,  at  $1,000  per  acre,  pursuant 
to  exhibit  27 4,010 


Making  a total  of $122,171 

The  result  of  the  calculations  upon  a basis  of  forty  years 
should  be  checked  by  the  Registrar;  and  the  judgment  may,  if 
the  respondent  desires,  contain  a recital  to  the  effect  that  the 
amount  of  the  reduced  award  does  not  include  any  compensation 
under  the  Railway  Act  relating  to  the  minerals  under  the  right 
of  way  and  under  the  forty-yard  strip  on  each  side  thereof; 
the  Court  being  of  opinion  that  the  respondent  is  not  entitled 
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to  compensation  until  the  appellants  resist  any  application  he 
may  be  advised  to  make  under  sec.  171  of  the  Railway  Act.  The 
appeal  and  cross-appeal  should  both  be  allowed  to  the  extent  I 
have  indicated,  and  dismissed  as  to  the  other  items,  and  the 
award  reduced  accordingly. 

Success  being  divided,  there  should  be  no  costs  of  the  ap- 
peal to  either  party. 

Award  varied. 


[APPELLATE  DIVISION.] 

Bellamy  v.  Porter. 

Promissory  Note — Unauthorised  Alteration  by  Holder  after  Making — 
Money-Lender — Stipulation  for  Excessive  Rate  of  Interest — Alteration 
to  Statutory  Rate — Action  in  Division  Court  on  Note  as  Altered — 
Money-Lenders  Act,  R.S.C.  1906,  eh.  122,  secs.  6,  '7,  8 — Bills  of  Ex- 
change Act,  R.S.C.  1906,  ch.  119,  sec.  145 — Illegal  Stipulation — Note 
Void  when  Made — Materiality  of  Alteration — Effect  of  sec.  7 — Division 
Courts  Act,  R.S.O.  L897,  ch.  60,  sec.  134  (10  Edw.  VII.  ch.  32,  sec.  113) 
— Amendment — Refusal — Discretion — Appeal. 

A promissory  note  for  $183.37,  when  made  by  the  defendant,  and  when  the 
plaintiff  became  the  holder  thereof,  contained  a provision  for  payment  of 
interest  after  maturity  at  2 per  cent,  per  month  till  paid.  The  plain- 
tiff, while  the  holder,  without  the  defendant’s  consent,  altered  the  pro- 
vision as  to  interest  so  as  to  make  the  rate  of  interest  12  per  cent,  per 
annum.  The  plaintiff  was  a money-lender.  He  brought  an  action  in 
a Division  Court  upon  the  note  as  altered: — 

Held,  per  Mulock,  C.J.Ex.,  and  Sutherland,  J.,  that  the  stipulation  for 
interest  in  the  note  as  made  was  a violation  of  the  prohibition  contained 
in  sec.  6 of  the  Money-Lenders  Act,  R.'S.C.  1906,  oh.  1‘212,  and  an  indict- 
able offence.  The  stipulation,  being  illegal,  was  void;  and  the  note, 
even  if  not  rendered  void  by  the  alteration,  must  be  construed  as  con- 
taining no  contract  for  the  payment  of  interest ; and  the  alteration  was 
a material  alteration  which  rendered  the  note  void  under  sec.  145  of  the 
Rills  of  Exchange  Act,  RjS.'C.  1906,  ch.  119.  Section  7 of  the  Money- 
Lenders  Act  applies  only  to  a case  where  it  is  contended  that  the  interest 
paid,  or  claimed,  exceeds  the  rate  of  12  per  cent,  per  annum — which  was 
not  this  case. 

Per  'Clute,  J.,  that  the  note  when  made  was  void  as  having  been  made  in 
contravention  of  sec.  6 of  the  Money-Lenders  Act.  It  is  not  necessary 
that  the  Act  should  declare  that  a contract  prohibited  by  it  is  void. 
Whether  it  says  so  or  not,  if  in  effect  it  is  forbidden,  either  expressly  or 
by  implication,  it  is  void.  Application  of  the  cases  under  the  English 
Money-Lenders  Act.  There  is  nothing  in  any  other  section  of  the  Act 
shewing  an  intention  to  prevent  the  operation  of  this  well -recognised 
principle  of  law.  Sections  7 and  8 considered.  Even  if  the  note  were 
valid  when  made,  the  alteration  made  by  the  plaintiff  was  material,  and 
would  render  the  note  void. 

Per  Riddell  and  Leitch,  JJ.,  that  an  instrument  positively  forbidden  by 
statute  is  void  unless  there  is  some  provision  in  the  statute  indicating 
the  reverse;  and  the  note  or  the  provision  for  interest  could  escape  being 
void  only  if  the  provisions  of  sec.  7 applied  to  it.  Assuming  that  the 
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note  and  the  provision  for  interest  were  not  void  ab  initio,  it  is  only  “the 
Court”  which  has  any  power  under  sec.  7;  and — if  this  were  not  the  right 
interpretation — in  >an  action  in  a Division  Court,  where  the  defendant 
desires  to  avail  himself  of  any  statute  in  force  in  Ontario,  he  must  give 
notice  before  trial  or  hearing:  sec.  134  of  the  Division  Courts  Act,  R.S.O. 
1897,  eh.  60  (10  Edw.  VII.  oh.  3<2,  sec.  113).  He  might  be  allowed  to 
correct  his  omission,  but  that  would  be  in  the  discretion  of  the  Court. 
It  is  not  enough  that  the  maker  of  the  note  is  by  law  enabled  to  put 
himself  in  the  same  position  with  the  note  unchanged  as  he  would  be  in 
with  the  note  as  changed — their  legal  effect  must  be  in  all  respects  the 
same. 

Held,  also,  per  Riddell  and  Leitch,  JJ.,  that  the  Court  should  not  (even 
if  it  had  the  power)  interfere  with  the  discretion  of  the  Judge  presiding 
in  the  Division  Court  in  refusing  to  allow  the  plaintiff  to  amend  by 
setting  up ‘the  original  note  of  which  that  sued  on  was  a renewal. 

Held,  per  Curiam,  that  the  judgment  of  the  Judge  of  the  County  Court  of 
Kent,  dismissing  the  action,  should  be  affirmed. 

Appeal  by  the  plaintiff  from  the  judgment  of  the  Judge  of 
the  County  Court  of  the  County  of  Kent,  dismissing  an  action 
in  the  First  Division  Court  in  the  County  of  Kent. 

The  action  was  brought  upon  a promissory  note  to  recover 
$183.37  and  interest  after  maturity  at  the  rate  of  twelve  per 
cent,  per  annum.  The  note  had  originally  provided  for  pay- 
ment of  “interest  after  maturity  at  two  per  cent,  per  month 
till  paid,”  but  “two  per  cent,  per  month”  had  been  changed  on 
the  face  of  the  instrument  to  4 4 twelve  per  cent,  per  annum.  ’ ’ 

The  learned  County  Court  Judge  found  that  the  change  had 
been  made  by  the  plaintiff  after  the  note  had  been  signed;  and, 
considering  the  alteration  material,  he  dismissed  the  action. 

March  7.  The  appeal  was  heard  by  Mulock,  C.J.Ex.,  Clute, 
Riddell,  Sutherland,  and  Leitch,  JJ. 

B.  N.  Davis,  for  the  plaintiff,  argued  that,  even  if  the  alter- 
ation in  the  note  was  made  after  the  plaintiff  became  the  holder, 
it  was  immaterial,  by  reason  of  the  provisions  of  secs.  6 and  7 
of  the  Money-Lenders  Act,  R.S.C.  1906,  ch.  122,  as  it  simply 
made  the  provision  as  to  interest  agree  with  that  which  would 
be  implied  by  the  law  in  such  a case:  Aldous  v.  Cornwell  (1868), 
L.R.  3 Q.B.  573,  579.  The  trial  Judge  should  have  permitted 
the  plaintiff  to  sue  on  the  original  note,  and  treated  the  case  as 
in  Boulton  v.  Langmuir  (1897),  24  A.R.  618,  627. 

H.  S.  White,  for  the  defendant,  referred  to  Warrington  v. 
Early  (1853),  23  L.J.N.S.Q.B.  47,  2 E.  & B.  763;  Smith’s  L.C., 
11th  ed.,  p.  767 ; Falconbridge’s  Banking  and  Bills  of  Exchange, 
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p.  583  et  seq.,  and  the  cases  there  collected:  see  especially 
Gardner  v.  Walsh  (1855),  5 E.  & B.  83,  89;  Banque  Provinciate 
v.  Arnoldi  (1901),  2 O.L.R.  624;  Carrique  v.  Beaty  (1897),  24 
A.R.  302;  Buffett  v.  Bank  of  England  (1882),  9 Q.B.D.  555, 
especially  the  judgment  of  Jessel,  M.R.,  at  p.  559  et  seq. 

April  26.  Mulock,  C.J. : — The  action  was  brought  on  a 
promissory  note,  dated  the  11th  May,  1907,  made  by  the  defend- 
ant, in  favour  of  the  plaintiff,  to  recover  $183.37,  principal 
money  and  interest  thereon,  at  twelve  per  cent,  per  annum,  from 
maturity.  The  note,  when  made  by  the  defendant,  and  when 
the  plaintiff  became  the  holder  thereof,  was  in  the  following 
words  and  figures: — 

“ $183.37.  Chatham,  Ont.,  May  11th,  1907. 

4 ‘One  month  after  date  I promise  to  pay  to  the  order  of  S.  S. 
Bellamy,  at  his  banking  office,  Chatham,  Ontario,  the  sum  of 
one  hundred  and  eighty  three ........  TVo  dollars. 

Value  received.  To  obtain  which  I declare  I own  in  my  own 
right  50  acres,  lot  No.  21,  B’d.,  con.  9,  township  of  Dover,  mort- 
gaged for  $3,300,  which  lot  I pledge  as  security  for  the  payment 
of  this  note,  and  I fully  understand  this  note  may  be  regis- 
tered against  my  land,  and  I further  agree  to  pay  interest  after 
maturity  at  2 per  cent,  per  month  till  paid. 

“Joseph  Porter. 

“P.O.  address,  Baldoon.” 

Whilst  such  holder,  the  plaintiff,  without  the  defendant’s 
consent,  altered  the  provision  as  to  interest,  making  it  read: 
“I  further  agree  to  pay  interest  after  maturity  at  the  rate  of 
12  per  cent,  per  annum  till  paid.” 

The  plaintiff  is  a money-lender.  Section  6 of  the  Money- 
Lenders  Act,  R.S.C.  1906,  eh.  122,  enacts  as  follows:  “Not- 
withstanding the  provisions  of  the  Interest  Act,  no  money- 
lender shall  stipulate  for,  allow  or  exact  on  any  negotiable  in- 
strument, contract  or  agreement,  concerning  a loan  of  money, 
the  principal  of  which  is  under  $500,  a rate  of  interest  greater 
than  twelve  per  centum  per  annum.” 

The  plaintiff’s  argument  is,  that,  under  the  provisions  of 
this  section,  the  contract  is  to  be  construed  as  if  it  provided  for 
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interest  at  the  rate  of  12  per  cent,  per  annum:  and  in  support 
of  his  view  he  refers  to  sec.  7 as  providing  for  the  Court  giving 
effect  to  such  an  interpretation  of  the  contract  by  reducing  a 
claim  for  interest  exceeding  12  per  cent,  per  annum  to  12  per 
cent. 

I am  unable  to  give  effect  to  such  argument.  Section  6 
declares  that,  in  the  case  of  a loan  under  $500,  no  money-lender 
shall  stipulate  for  a greater  rate  of  interest  than  12  per  cent, 
per  annum;  and  sec.  11  declares  that  ‘‘every  money-lender  is 
guilty  of  an  indictable  offence  and  liable  to  imprisonment  for  a 
term  not  exceeding  one  year,  or  to  a penalty  not  exceeding 
$1,000,  who  lends  money  at  a rate  of  interest  greater  than  that 
authorised  by  this  Act.” 

The  stipulation  in  the  note  for  payment  of  “2  per  cent, 
per  month  till  paid”  was  a violation  of  the  prohibition  con- 
tained in  sec.  6,  and  an  indictable  offence.  Being  an  illegal 
stipulation,  it  is  void ; and  the  note,  even  if  not  rendered  void  by 
such  alteration,  must  be  construed  as  containing  no  contract  for 
payment  of  interest;  and  its  alteration  so  as  to  make  it  bear 
interest  at  the  rate  of  12  per  cent,  per  annum  was  a material 
alteration  which  rendered  the  note  void  under  the  provisions  of 
sec.  145  of  the  Bills  of  Exchange  Act,  R.S.C.  1906,  ch.  119 ; and, 
it  being  thus  void,  it  is  not  necessary  for  me,  for  the  determina- 
tion of  this  case,  to  express  an  opinion  whether  it  was  not  al- 
ready rendered  void,  outside  of  the  Bills  of  Exchange  Act,  by 
reason  of  the  material  alteration  in  question.  Section  7 of  the 
Money-Lenders  Act,  relied  upon  by  the  plaintiff,  does  not  assist 
him.  That  section  applies  only  to  a case  where  it  is  contended 
that  the  interest  paid,  or  claimed,  exceeds  the  rate  of  12  per 
cent,  per  annum,  which  is  not  the  present  case. 

I think  that  the  learned  Judge  rightly  dismissed  the  plain- 
tiff’s action,  and  that  this  appeal  should  be  dismissed  with 
costs. 

Sutherland,  J. : — I agree. 

Clute,  J. : — The  plaintiff  sues  upon  a promissory  note,  dated 
the  11th  May,  1907  for  $183.37,  payable  one  month  after  date, 
with  interest,  after  maturity  at  2 per  cent,  per  month  till  paid. 
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At  the  trial  the  plaintiff  at  first  swore  that  he  altered  the 
note,  after  it  was  made  and  before  action,  so  as  to  read  that 
“ interest  should  be  paid  at  the  rate  of  12  per  cent,  per  annum.” 
At  a later  hearing  of  the  case,  he  changed  this  statement,  and 
swore  that  the  alteration  was  made  before  the  note  was  issued. 
The  trial  Judge  accepted  his  earlier  statement  as  a fact,  and 
found  that  a material  alteration  had  been  made  in  the  note,  and 
that  it  was,  therefore,  void,  and  dismissed  the  action. 

The  evidence  clearly  shewed  that  the  plaintiff  was  a money- 
lender within  the  definition  of  the  Money-Lenders  Act,  R.S.C. 
1906,  ch.  122,  sec.  2.  This  being  so,  it  follows  that  the  note,  be- 
fore its  alteration,  was  in  contravention  of  sec.  6 of  that  Act, 
which  provides  that  “no  money-lender  shall  stipulate  for,  allow 
or  exact  on  any  negotiable  instrument,  contract  or  agreement, 
concerning  a loan  of  money,  the  principal  of  which  is  under 
$500,  a rate  of  interest  or  discount  greater  than  twelve  per 
centum  per  annum.  ’ ’ 

The  note  here  given  was  for  less  than  $500,  and,  therefore, 
in  my  opinion,  void  as  having  been  made  in  contravention  of  the 
Money-Lenders  Act.  This  Act  is  in  pari  materia  with  the  Im- 
perial Money-Lenders  Act,  1900,  63  & 64  Viet.  ch.  51 ; although 
the  last-named  Act  does  not  contain  a clause  corresponding  with 
sec.  6.  The  principle,  however,  applied  in  a number  of  cases 
under  that  Act  is  applicable  here. 

In  Victorian  Daylesford  Syndicate  Limited  v.  Dott,  [1905] 
2 Ch.  624,  it  was  held  that  the  defendant  had  committed  a 
breach  of  the  Money-Lenders  Act,  which  required  him,  he  being 
a money-lender,  to  contract  in  the  course  of  his  business  as 
money-lender  in  a registered  name,  and  that  such  contract  was 
illegal  and  could  not  be  enforced.  Buckley,  J.,  observes  (p. 
629)  that  “there  is  no  question  that  a contract  which  is  pro- 
hibited, whether  expressly  or  by  implication,  by  a statute,  is 
illegal  and  cannot  be  enforced.  ” 

This  case  was  followed  and  approved  by  the  Court  of  Appeal 
in  Bonnard  v.  Dott,  [1906]  1 Ch.  740;  Collins,  M.R.,  said  “that 
the  defendant  is  a person  who  is  declared  by  the  Court  to  be  a 
money-lender,  and  who  by  his  omission  to  register  himself 
* finds  himself  under  a statutory  incapacity  to  enforce  the  bar- 
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gain  which  he  has  made.”  It  was  held  that  the  defendant  had 
not  complied  with  the  provision  in  the  Act  for  registration,  for 
breach  of  which  there  was  a penalty  imposed,  and  that  the  con- 
tract entered  into  between  the  parties  was  void.  The  trans- 
action was  absolutely  void. 

The  question  arose  in  another  form  in  a bankruptcy  case, 
Be  A Debtor , Ex  p.  Carden  (1908),  52  Sol.  J.  209.  There  it 
was  held  that  ‘ ‘ a registered  money-lender  who  carries  on  a money- 
lending  business  otherwise  than  in  his  registered  name  or  at  his 
registered  address,  or  enters  into  any  agreement,  or  takes  any 
security  for  money  in  the  course  of  his  business  as  a money- 
lender otherwise  than  in  his  registered  name,  cannot  recover, 
or  present  a bankruptcy  petition  in  respect  of,  money  so  lent.” 
Here  there  was  a breach  of  the  statutory  obligation  to  lend  in 
the  registered  name.  The  transaction  was,  therefore,  held  to  be 
plainly  illegal  and  not  binding  at  all. 

In  Gadd  v.  Provincial  Union  Bank , [1909]  2 K.B.  353,  it 
was  held  by  the  Court  of  Appeal  that  where,  in  the  case  of  a loan 
by  registered  money-lenders  in  the  way  of  their  business,  the 
transaction  was  entirely  carried  out  at  the  house  of  the  borrower, 
it  was  illegal  as  being  in  contravention  of  the  Money-Lenders 
Act,  and  consequently  void.  This  case  was  reversed  in  the 
House  of  LordSj  Kirkwood  v.  Gadd,  [1910]  A.C.  422,  upon  a 
question  of  fact,  it  being  held  that  the  transaction  was  not 
entirely  carried  out  at  the  house  of  the  borrower,  but  partly  at 
the  registered  address,  and  that  this  Act  did  not  mean  that 
“every  stage  and  every  incident  of  the  money-lending  business 
is  to  be  transacted  at  the  registered  office.”  The  House  ex- 
pressly pointed  out  that  it  was  a question  of  fact,  and  not  of 
law,  and  must  be  answered  according  to  the  circumstances  of 
the  case.  The  principle  asserted  by  the  Court  of  Appeal,  how- 
ever, was  not  impugned;  and  later,  in  Whiteman  v.  Sadler , 
[1910]  A.C.  514,  the  House  recognised  the  principle  as  laid 
down  by  the  Court  of  Appeal,  but  reversed  their  decision  in 
the  Sadler  case  upon  another  ground. 

Lord  Dunedin,  referring  to  the  judgment  of  Farwell,  L.J., 
says  ([1910]  A.C.  at  p.  525)  : “The  principle,  he  says,  is  that  a 
contract  which  is  expressly  forbidden  and  made  criminal  by 
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Act  of  Parliament  can  give  no  cause  of  action  to  a party  who 
seeks  to  enforce  it.  To  the  principle,  as  stated,  I do  not  think 
any  exception  can  be  taken,  except  that  it  might,  indeed,  be 
amplified  by  the  insertion  of  the  words  ‘or  impliedly’  after 
‘expressly’.  But  there  always  remains  the  question  whether  the 
contract  is  expressly  or  impliedly  forbidden  by  Act  of  Par- 
liament . . . There  is  a good  deal  of  authority  on  such 
matters,  but  I do  not  know  that  the  question  has  been  really  ad- 
vanced since  the  judgment  of  Parke,  B.,  in  Cope  v.  Rowlands 
(1836),  2 M.  & W.  149, 157,  and  that  of  Tindal,  C.J.,  in  Fergus- 
son  v.  Norman  (1838),  5 Bing.  N.C.  76,  84.  Cope  v.  Rowlands 
was  a case  of  a broker  suing  for  his  brokerage  charges,  he  not 
being  licensed  by  the  Mayor  and  Aldermen  of  the  City  of  Lon- 
don, pursuant  to  6 Anne  eh.  16.  By  sec.  4 of  that  Act  it  was  pro- 
vided that  all  brokers,  who  shall  act  as  brokers,  shall  from  time 
to  time  be  admitted  by  the  Court  of  Mayor  and  Aldermen, 
with  a proviso  which  imposed  a fine  on  any  one  who  acted  with- 
out being  admitted.  Parke,  B.,  states  the  question  thus:  ‘It 
is  perfectly  settled,  that  where  the  contract,  which  the  plain- 
tiff seeks  to  enforce,  be  it  express  or  implied,  is  expressly  or 
by  implication  forbidden  by  the  common  or  statute  law,  no 
Court  will  lend  its  assistance  to  give  it  effect.  It  is  equally  clear 
that  a contract  is  void  if  prohibited  by  a statute,  though  the 
statute  inflicts  a penalty  only,  because  such  a penalty  implies  a 
prohibition.  And  it  may  be  safely  laid  down,  notwithstanding 
some  dicta  apparently  to  the  contrary,  that  if  the  contract  be 
rendered  illegal,  it  can  make  no  difference,  in  point  of  law, 
whether  the  statute  which  makes  it  so  has  in  view  the  protection 
of  the  revenue,  or  any  other  object.  The  sole  question  is,  whether 
the  statute  means  to  prohibit  the  contract.’  ” Later  on  Lord 
Dunedin  says:  “ I entirely  agree  with  the  judgments  in  Victorian 
Daylesford  Syndicate  Limited  v.  Lott,  [1905]  2 Ch.  624,  and 
Bonnard  v.  Dott,  [1906]  1 Ch.  740,  747,  n.,  but  I do  not  think 
they  cover  this  case.  ’ ’ The  appeal  was  allowed  upon  the  ground 
that,  the  money-lender  having  been  in  effect  registered,  although 
he  ought  not  to  have  been,  and  having  contracted  in  his  regis- 
tered name,  there  was  in  effect  a compliance  with  the  statute. 
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In  Re  Robinson,  Clarkson  v.  Robinson  (1910),  27  Times  L.R. 
37,  it  was  held  that  where  the  partners  in  a firm  of  money- 
lenders were  not  duly  registered  in  accordance  with  the  pro- 
visions of  the  Money-Lenders  Act,  securities  taken  in  the  name 
of  the  firm  were  void,  not  only  in  the  hands  of  the  firm,  but  also 
in  the  hands  of  an  assignee  who  takes  for  value  and  without 
notice  of  any  defect  in  the  registration  of  the  firm. 

See  also  In  re  Robinson,  Clarkson  v.  Robinson,  [1911]  1 Ch. 
230;  In  re  Campbell,  [1911]  2 K.B.  992;  and  In  re  Robinson’s 
Settlement,  [1912]  1 Ch.  717.  In  the  last  case,  it  was  held  that  a 
mortgage  taken  by  G.  in  the  course  of  his  business  as  a money- 
lender was  entirely  void,  inasmuch  as  he  was  not  registered; 
and,  that  being  so,  the  debt  was  gone,  and  G.  could  not  succeed 
in  a claim  for  money  had  and  received. 

It  clearly  is  not  necessary  that  the  Act  should  declare  that  a 
contract  prohibited  by  it  is  void.  Whether  it  says  so  or  not,  if 
in  effect  it  is  forbidden,  either  expressly  or  by  implication,  it 
is  void.  This  appears  from  the  cases  above  referred  to  and 
many  other  cases. 

The  Imperial  Money-Lenders  Act  does  not,  in  express  terms, 
declare  contracts  to  be  void  where  made  by  an  unlicensed  money- 
lender. Yet  in  all  cases  thereunder  securities  which  were  given 
in  contravention  of  the  Act  were  held  void. 

Lord  Esher,  M,R.,  in  Melliss  v.  Shirley  Local  Board  (1885), 
16  Q.B.D.  446,  at  p.  451,  referring  to  the  Public  Health  Act, 
1875,  which  provides  that  officers  or  servants  employed  by  a 
local  authority  shall  not  in  any  wise  be  concerned  or  interested 
in  any  contract,  says:  “No  doubt  sec.  193  does  not  in  express 
terms  say  that  such  a contract  is  to  be  void,  it  only  says  the 
officers  or  servants  of  the  local  authority  ‘ shall  not  be  in  any 
wise  concerned  or  interested  in  any  contract  made  with  such 
authority  for  any  purposes  of  the  Act,  ’ and  then  it  goes  on  to 
inflict  penalties  on  any  officer  or  servant  who  is  interested  in 
the  contract.  It  was  urged  that  the  contract  was  at  common 
law  a legal  contract,  and  that,  although  it  is  forbidden  by  the 
first  part  of  sec.  193,  the  consequences  which  are  to  follow  dis- 
obedience to  that  prohibition  are  enacted  in  the  second  part  of 
that  section,  and  that  those  consequences  are  only  that  the 
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officer  who  is  interested  in  that  contract  shall  be  incapable  of 
holding  office,  and  shall  forfeit  the  sum  of  £50.  But,  on  looking 
at  the  cases  on  this  subject,  I think  that  this  rule  of  interpreta- 
tion has  been  laid  down,  that,  although  a statute  contains  no 
express  words  making  void  a contract  which  it  prohibits,  yet, 
when  it  inflicts  a penalty  for  the  breach  of  the  prohibition,  you 
must  consider  the  whole  Act  as  well  as  the  particular  enactment 
in  question,  and  come  to  a decision,  either  from  the  context  or 
the  subject-matter,  whether  the  penalty  is  imposed  with  intent 
merely  to  deter  persons  from  entering  into  the  contract,  or  for 
the  purposes  of  revenue,  or  whether  it  is  intended  that  the  con- 
tract shall  not  be  entered  into  so  as  to  be  valid  at  law.  ’ ’ 


Bowen,  L.J.,  in  the  same  case,  says  (p.  454)  : “If  you  can 
find  out  that  the  act  is  prohibited,  then  the  principle  is  that  no 
man  can  recover  in  an  action  founded  on  that  which  is  a breach 
of  the  provisions  of  a statute.” 

In  the  present  case,  the  act  done  is  expressly  prohibited,  and 
the  penalty  has  relation  to  that  act.  There  can,  to  my  mind,  be 
no  doubt  that  the  note  in  question  is  void,  unless  one  can  find 
in  the  Act  a clear  intention  to  prevent  the  operation  of  the  well- 
recognised  principle  of  law  above  referred  to.  The  only*  sec- 
tions that  can  be  suggested  as  having  this  effect  are  secs.  7 and 
8.  Section  7 gives  certain  powers  to  the  Court  to  inquire  into 
transactions  and  grant  relief  where  it  is  alleged  that  the  amount 
of  interest  paid  or  claimed  exceeds  the  rate  of  12  per  cent., 
and  in  such  cases  the  Court  may  re-open  the  account  and  relieve 
the  debtor  from  payment  of  any  sum  in  excess  of  12  per  cent, 
interest.  Then  come  the  following  words*,  “and  if  any  such 
excess  has  been  paid,  or  allowed  in  account,  by  the  debtor,  ’ ’ the 
Court  “may  order  the  creditor  to  repay  it,  and  may  set  aside, 
either  wholly  or  in  part,  or  revise,  or  alter,  any  security  given 
in  respect  of  the  transaction.”  These  words  are  taken  almost 
verbatim  from  the  Imperial  Act,  sec.  1 (1).  Yet  it  was  held  in 
cases  decided  under  that  Act  that  where,  under  sec.  2,  sub- 
sec. 1,  a money-lender,  within  the  meaning  of  the  Act,  had 
done  that  which  was  forbidden  under  a penalty,  securities  taken 
in  furtherance  of  such  transaction  were  void.  It  was  not  even 
argued  in  any  cases  decided  under  the  Act,  so  far  as  I have 
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been  able  to  find,  that  the  clause  corresponding  with  sec.  7 of 
our  Act  shewed  an  intention  not  to  make  void  securities  made  in 
furtherance  of  a transaction  so  forbidden  by  the  Act. 

I think  sec.  7 was  passed  to  give  further  relief  to  the  debtor, 
and  not  to  relieve  the  offender  from  the  effect  of  his  wrongful 
act.  If  the  contrary  view  were  taken,  the  result  would  be 
that  in  every  case  the  money-lender  might  take  security  in  con- 
travention of  the  Act,  and  the  only  penalty  would  be  that  he 
might  have  to  submit  to  an  accounting  and  to  the  risk  of  crim- 
inal proceedings.  This,  I think,  is  not  the  meaning  of  the  Act. 
It  is  forbidden  to  stipulate  for  more  than  12  per  cent,  on  a nego- 
tiable instrument,  and  the  penalty  follows  where  this  is  done. 
All  the  cases  that  I have  been  able  to  find,  without  exception, 
shew  that  in  such  a case  the  transaction  is  not  simply  void,  but 
illegal,  and  the  instrument  taken,  whatever  it  may  be,  cannot 
be  sued  upon  by  the  offender. 

Then  as  to  sec.  8,  / concerning  a bond  fide  holder  before 
maturity  of  a negotiable  instrument,  it  exempts  the  bond  fide 
holder  before  maturity,  but  leaves  the  original  offender  sub- 
ject to  the  penalty  imposed  by  the  Act. 

Applying  the  principle  as  laid  down  in  the  cases  referred 
to,  I am  of  opinion  that  the  note,  when  made,  was  void.  Even 
if  the  note  could  be  held  to  have  been  valid  when  made,  I would 
agree  with  the  judgment  of  the  Chief  Justice  that  the  alteration 
made  by  the  plaintiff  was  material,  and  would  render  the  note 
void. 

I would  dismiss  the  appeal  with  costs. 

Riddell,  J. : — An  appeal  from  the  judgment  of  the  First 
Division  Court  in  the  County  of  Kent.  The  plaintiff,  a money- 
lender, sued  on  a note  in  the  following  form: — 

“No.  5213  Due  June  11,  ’07. 

“$183.37.  Chatham,  Ont.,  May  11th,  1907. 

“One  month  after  date  I promise  to  pay  to  the  order  of 
S.  S.  Bellamy,  at  his  banking  office,  Chatham,  Ontario,  the  sum 

of  one  hundred  and  eighty  three xnV  dollars.  Value 

received.  To  obtain  which  I declare  I own  in  my  own  right 
50  acres,  ]pt  No.  21,  B’d.,  con.  9,  township  of  Dover,  mortgaged 
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for  $3,300,  which  lot  I pledge  as  security  for  the  payment  of 
this  note,  and  I fully  understand  this  note  may  he  registered 
against  my  land,  and  I further  agree  to  pay  interest  after 
maturity  at  the  rate  of  12  per  cent,  per  annum  till  paid. 

“Joseph  Porter. 

“P.O.  address,  Baldoon.  ” 

He  claimed  the  face  of  the  note  and  interest  at  12  per  cent, 
per  annum  for  65  months,  in  all  $266.14. 

At  the  trial  it  was  proved  that  the  provision  for  interest  had 
been  originally  and  in  the  printed  form  “2  per  cent,  per 
month.”  The  plaintiff  first  swore  that  he  had  made  the  change 
after  the  note  had  been  signed,  but  afterwards  he  changed  his 
evidence  and  swore  that  it  was  before.  The  learned  Judge  be- 
lieved his  first  statement,  considered  the  change  material,  and 
dismissed  the  action — and  the  plaintiff  now  appeals. 

Both  parties  appeal  to  the  Usury  Act,  R.S.C.  1906,  ch.  122. 

Complaint  was  made  that  the  trial  Judge  should  have  be- 
lieved the  plaintiff’s  corrected  story  rather  than  his  first,  but 
that  was  wholly  for  him,  and  we  cannot  interfere. 

It  is  contended  for  the  plaintiff  that  the  change  made  is  not 
material:  R.S.C.  1906,  ch.  119,  sec.  145.  Admitting  that  any 
alteration  is  material  which  in  any  way  alters  the  operation  of 
the  bill  and  the  liabilities  of  the  parties,  whether  the  change  be 
prejudicial  or  beneficial  ( Boulton  v.  Langmuir,  24  A.R.  618),  it 
is  claimed  that  the  present  change  does  not  come  within  the 
category.  It  is  admitted  that  altering  the  rate  of  interest  pay- 
able does  so  alter  the  bill:  Sutton  v.  Toomer  (1827),  7 B.  & C. 
416 ; but  it  is  argued  that  the  legal  effect  of  the  altered  note  is 
the  same  as  that  of  the  note  before  alteration. 

Since  Aldous  v. 1 Cornwell , L.R.  3 Q.B.  573,  it  has  been  settled 
law  that  where  the  addition,  etc.,  of  words  “did  not  alter  the 
legal  effect  of  the  instrument,  but  only  expressed  what  the  law 
would  otherwise  have  implied,”  the  change  is  not  to  be  con- 
sidered material.  See  per  Lush,  J.,  delivering  the  judgment  of 
the  Court,  at  p.  576.  Nor  is  the  case  relied  upon  by  the  respond- 
ent at  all  adverse  to  this  view:  Warrington  v.  Early,  2 E.  & B. 
763,  23  L.J.N.S.Q.B.  47,  18  Jur.  42,  95  R.R/  789.  There  the 
note  had  been  drawn  “with  lawful  interest;”  the  payees  had 
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made  a memorandum  in  the  corner  of  the  note,  “Interest  at  six 
per  cent,  per  annum” — the  “lawful  interest”  at  that  time  was 
not  more  than  five  per  cent. : see  Mews-Fisher,  vol.  8,  tit. 
“Interest;”  and  the  whole  contention  was  as  to  whether  this 
memorandum  was  part  of  the  note;  it  was  held  that  it  was — 
and  so  the  plaintiff  failed. 

It  does  not,  however,  make  material  a change  otherwise 
immaterial,  that  the  note  so  changed  may  be  used  for  collateral 
purposes,  so  long  as  the  legal  effect  is  not  altered — e.g.,  it  was 
argued  in  Aldous  v.  Cornwell  that  the  note  as  altered  might 
make  it  more  difficult  for  the  maker  to  shew  that  the  note  was 
delivered  in  escrow,  or  that  there  was  a collateral  contract  (see 
p.  575)  ; but  the  Court  in  the  judgment  does  not  even  notice  the 
argument. 

The  whole  question,  then,  as  it  seems  to  me,  is,  “Would  the 
law  have  supplied  and  substituted  in  the  note  as  originally  given 
the  words  the  plaintiff  has  inserted?” — in  other  words,  “Was 
the  legal  effect  of  the  note  left  unaltered?” 

In  the  view  I take  of  the  case,  it  is  not  necessary  to  decide 
whether  the  note  as  originally  drawn  was  wholly  void — or 
whether  the  provision  for  interest  was  wholly  nugatory — and 
I express  no  opinion  on  either  point.  The  note  as  drawn, 
or  at  least  the  provision  for  interest,  can  escape  being  abso- 
lutely void  only  if  the  provisions  of  sec.  7 apply  to  it — nothing 
is  better  settled  than  that  an  instrument  positively  forbidden  by 
statute  is  void  unless  there  is  some  provision  in  the  statute  indi- 
cating the  reverse. 

Assuming,  then,  that  the  note  and  the  provision  for  in- 
terest were  not  void  ab  initio,  but  have  a validity  by  virtue 
of  the  provisions  of  sec.  7,  what  follows?  It  is  argued  that  the 
note  will  bear  interest  at  12  per  centum  per  annum.  But  it 
is  only  “the  Court”  which  has  any  power  under  sec.  7 — if  the 
defendant  were  to  omit  to  enter  an  appearance  upon  being 
sued,  I do  not  see  that  judgment  could  not  be  entered  for  the 
note  with  the  interest  as  claimed — the  “Court”  may  relieve, 
but  it  does  not  appear  that  a clerk  may.  And,  even  if  this  be 
not  the  right  interpretation,  in  an  action  in  the  Division  Court 
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if  a defendant  desires  to  avail  himself  of  any  statute  in  force 
in  Ontario,  he  must  give  notice  before  trial  or  hearing:  sec. 
134  of  the  Division  Courts  Act,  R.S.0. 1897,  ch.  60.*  No  doubt, 
if  he  omitted  to  do  so,  he  would  he  allowed  to  correct  his 
omission — but  all  that  is  in  the  discretion  of  the  Court.  It  is 
not  enough  that  the  maker  of  the  note  is  by  law  enabled  to  put 
himself  in  the  same  position  with  the  note  unchanged  as  he 
would  be  in  with  the  note  as  changed — their  legal  effect  must 
be,  in  all  respects,  the  same. 

I think  the  main  appeal  must  be  dismissed  with  costs. 

An  appeal  is  also  taken  from  the  refusal  of  the  learned 
Judge  to  allow  an  amendment  by  setting  up  the  original  note 
of  which  the  present  is  a renewal.  The  matter  is  one  in  the 
discretion  of  the  Judge — and,  even  if  appealable,  I cannot  think 
that  the  discretion  was  wrong  which  refused  to  assist 
one  guilty  of  an  offence  against  the  Act,  who  changed, 
and  thereby  in  law  might  be  considered  as  having  forged,  a 
promissory  note,  and  who  attempted  to  support  his  wrongful 
act  with  false  swearing.  If  the  original  note  or  debt  be  barred 
by  the  Statute  of  Limitations,  the  fault  lies  on  the  plaintiff,  and 
not  on  the  defendant  or  the  Court.  This  part  of  the  appeal 
should  also  be  dismissed. 

I am  not  to  be  taken  as  indicating  an  opinion  in  favour  of 
the  validity  of  either  the  note  as  a whole  or  of  the  provision  for 
interest — this  judgment  simply  is  that,  assuming  both  in  favour 
of  the  plaintiff,  he  still  must  fail. 


Leitch,  J. : — I agree. 


Appeal  dismissed  with  costs. 
*See  now  the  Division  'Courts  Act,  10  Edw.  VII.  ch.  32,  sec.  113. 
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[MIDDLETON,  J.] 

Automobile  and  Supply  Co.  Limited  v.  Hands  Limited. 

Lien— Motor-car — “ Carriage ” — -Keeper  of  Garage — Innkeepers’  Act,  1 Geo. 

V.  ch.  49,  sec.  3(5)  — Lien  on  Property  of  Third  Person. 

The  Ontario  Legislature,,  when  passing  the  Innkeepers’  Act,  1 Geo.  V.  ch. 
49,  did  not,  by  sec.  3(5),  giving  to  every  keeper  of  a livery  stable  or 
boarding  stable  a lien  on  every  horse  or  other  animal  boarded  at  or  car- 
riage left  in  such  place  for  his  reasonable  charges  for  boarding  and  caring 
for  such  horse,  animal  or  carriage,  intend  to  confer,  nor  did  it  confer,  any 
rights  upon  the  keeper  of  a garage  for  automobiles.  An  automobile  may 
be  described  as  a carriage ; but  the  context  shews  that  the  Legislature 
was  speaking  with  reference  to  livery  stables  where  horses  are  ordinarily 
kept. 

The  statute  does  not  purport  to  give  to  the  livery  stable  keeper  as  wide  a 
lien  as  the  common  law  lien  of  the  innkeeper : it  would  require  express 
words  to  give  a lien  upon  the  property  of  a third  person. 

Smith  v.  O’Brien  (1905),  94  N.Y.  Supp.  (128  N.Y.  St.  (Repr.)  673,  103 
N.Y.  App.  Div.  596,  approved  and  applied. 

Special  case  stated  for  the  judgment  of  the  ,'Court  upon 
questions  of  law,  the  facts  being  admitted. 

April  7.  The  case  was  heard  by  Middleton,  J.,  in  the  Week- 
ly Court,  at  Toronto. 

H.  E.  Rose,  K.C.,  for  the  plaintiff  company. 

D.  L.  McCarthy , K.C.,  for  the  defendant  company. 

May  3.  Middleton,  J. : — The  plaintiff  company,  on  the 
26th  May,  1911,  sold  to  one  W.  S.  Baily,  an  automobile,  upon 
the  terms  of  a conditional  sale  contract,  under  which  the  pro- 
perty in  the  automobile  was  not  to  pass  to  Baily  until  paid 
for.  The  defendant  company  owns  a garage  on  Jarvis  street, 
in  the  city  of  Toronto,  where  it  sells  automobile  supplies,  and 
repairs  and  cleans  and  cares  for  automobiles  for  any  one  who 
may  desire  it.  The  owner  of  an  automobile  kept  at  the  garage 
has  the  right  to  take  the  automobile  out  and  return  it  at 
pleasure. 

On  the  1st  August,  1911,  Baily  arranged  with  the  defendant 
company  to  keep  the  car  in  question  at  its  garage;  and  the  car 
was,  accordingly,  kept  there;  Baily  using  the  wash-rack  to  wash 
and  clean  it,  obtaining  supplies  necessary  for  its  operation,  and 
having  repairs  made  when  necessary.  The  car  was  used  daily 
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by  Baily,  and  each  day,  after  being  used,  was  returned  to  the 
garage. 

Baily  having  made  default  in  payment  of  some  of  his  notes, 
the  plaintiff  company,  pursuant  to  the  terms  of  its  contract 
with  him,  became  entitled  to  take  possession  of  the  automobile; 
but  the  defendant  company  refused  to  allow  it  to  be  taken  with- 
out payment  of  the  amount  due  to  it ; claiming  to  be  entitled  to 
a lien  as  keeper  of  a livery  stable  or  a boarding  stable,  within 
the  meaning  of  the  statute  (the  Innkeepers’  Act)  1 Geo.  V.  ch. 
49,  sec.  3,  sub-sec.  (5)  ; and  alleging  that  the  automobile  is  a 
“carriage,”  within  the  meaning  of  the  statute,  and  that  the  de- 
fendant company’s  garage  is  a “livery  stable”  or  “boarding 
stable,”  within  the  meaning  of  the  Act. 

The  special  case  submits  three  questions: — 

1.  Whether  the  defendant  company  had,  by  virtue  of  the 
said  Act,  a lien  upon  the  automobile  in  question  in  this  action 
in  respect  of  the  matters  set  forth  in  the  statement  annexed  to 
the  writ  of  summons. 

2.  Whether  the  said  lien  included  all  items  upon  the  said 
statement,  or  whether  it  included  only  the  items  for  the  keeping 
of  the  car  and  the  caring  for  the  car,  and  whether  it  included 
the  repairs  done  to  the  car. 

3.  Whether  it  included  goods  bought  to  be  used  in  connection 
with  the  car,  such  as  gasoline,  oil,  etc. 

At  common  law,  an  innkeeper  is  entitled  to  a general  lien 
upon  all  goods  brought  by  a guest  to  the  inn,  for  the  board  and 
lodging  of  the  guest  and  his  servants,  and  the  keep  of  his 
horses.  This  lien  extends  to  goods  which  are  not  and  are  known 
not  to  be  the  property  of  the  guest:  Robins  & Co.  v.  Gray, 
[1895]  2 Q.B.  501;  and  the  lien  is  not  lost  by  the  occasional 
absence  of  the  guest  during  his  period  of  stay — even  though 
he  takes  the  goods  with  him:  Allen  v.  Smith  (1862),  12  C.B. 
N.S.  638. 

The  keeper  of  a livery  stable  has  no  lien  at  common  law 
either  for  the  keep  of  a horse  standing  at  the  livery  stable  or 
for  money  paid  by  him  for  veterinary  services  rendered  to  the 
horse  at  the  owner’s  request:  Orchard  v.  Rackstraw  (1850), 
9 G.B.  698. 
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At  common  law,  a lien  is  also  given  to  one  who  expends 
his  money  or  labour  upon  the  chattel  of  another;  but,  in  order 
that  this  lien  may  arise,  it  is  essential  that  the  labour  should 
be  rendered  or  service  performed  at  the  request  of  the  owner. 
By  our  statute  10  Edw.  VII.  ch.  69,  sec.  50,  a wider  lien  is 
given  to  every  mechanic  or  other  person  who  has  bestowed 
money  or  skill  or  materials  upon  any  chattel  or  thing  in  its 
alteration  and  improvement  or  to  impart  to  it  an  additional 
value. 

In  the  case  in  hand  no  lien  is  claimed  under  any  of  the  fore- 
going heads. 

The  statute  1 Geo.  V.  ch.  49,  sec.  3 (5),  provides:  “Every 
keeper  of  a livery  stable  or  a boarding  stable  shall  have  a lien 
on  every  horse  or  other  animal  boarded  at  or  carriage  left  in 
such  livery  stable  or  boarding  stable  for  his  reasonable  charges 
for  boarding  and  caring  for  such  horse,  animal  or  carriage.” 

The  following  sub-section  gives  a right  to  sell  where  there  is 
a lien  “upon  a horse,  other  animal  or  carriage  for  the  value 
or  price  of  any  food  or  accommodation  supplied,  or  for  care 
or  labour  bestowed  thereon” — words  differing  to  some  extent 
from  those  found  in  the  sub-section  quoted,  and  finding  their 
origin  in  part  in  an  earlier  sub-section  relating  to  the  lien  of 
innkeepers,  boarding-house  keepers  and  lodging-house  keepers. 
I do  not  think  that  they  throw  any  real  light  upon  the  section 
I am  called  upon  to  construe. 

Before  discussing  the  words  of  this  section,  I think  it  well 
to  refer  to  such  authorities  as  I have  been  able  to  find. 

Smith  v.  O’Brien  (1905),  94  N.Y.  Supp.  (128  N.Y.  St.  Repr.) 
673,  affirmed  without  reasons  in  103  N.Y.  App.  Div.  596,  deals 
with  the  New  York  law  applicable,  which  is  not  entirely  dis- 
similar from  the  law  here.  There  is  a statute  giving  an  arti- 
san’s lien  similar  to  10  Edw.  VII.  ch.  69.  It  is  said  to  be  in 
effect  declaratory  of  the  common  law,  and  not  to  be  applicable, 
by  reason  of  the  right  of  the  owner  exercised  by  him  to  remove 
from  time  to  time ; shewing  that  the  credit  is  given  to  the  owner 
as  a personal  credit,  and  thus  negativing  the  idea  of  lien.  The 
garage,  it  is  said,  is  the  modern  substitute  for  the  ancient  livery 
stable ; and  it  was  always  the  common  law  that  the  livery  stable 
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keeper  had  no  lien,  because  the  owner  had  and  exercised  the 
right  of  use  of  the  horse  kept,  thus  destroying  the  continuous 
possession.  This  is  based  upon  the  statement  of  Chief  Justice 
Best  found  in  Sevan  v.  Waters  (1828),  3 C.  & P.  520:  "There 
is  no  lien,  because  the  horse  is  subject  to  the  control  of  its 
owner,  and  may  be  taken  out  by  him ; and  the  first  time  it  goes 
away  there  is,  of  course,  an  end  of  the  lien.  ’ ’ So  also  per  Parke,, 
B.,  in  Jackson  v.  Cummins  (1839),  5 M.  & W.  342,  where,  speak- 
ing of  milch  cows,  he  says:  "From  the  very  nature  of  the  sub- 
ject-matter, the  owner  is  to  have  possession  of  them  during  the 
time  of  milking,  which  establishes  that  it  was  not  intended  that 
the  agister  was  to  have  the  entire  possession  of  the  thing  bailed. 

. . . This  claim  of  lien  is  therefore  inconsistent  with  the 

necessary  enjoyment  of  the  property  by  the  owner.”  A New 
York  statute  was  passed  for  the  purpose  of  protecting  livery 
stable  keepers.  It  provides:  "A  person  keeping  a livery  stable, 
or  boarding  stable  for  animals,  or  pasturing  or  boarding  one  or 
more  animals,  or  who  in  connection  therewith  keeps  or  stores, 
any  waggon,  truck,”  etc.,  shall  have  a lien.  Concerning  this, 
Clarke,  J.,  says:  "The  garage  keeper  is  like  unto  the  livery 
stable  keeper,  but  he  comes  not  within  the  language  of  the 
statute.  As  the  livery  stable  keeper  did  not  come  within  the 
common  law,  neither  does  the  garage  keeper,  and  he  is  not 
to  be  put  under  a statute  providing  for  the  keep  of  animals, 
but  must  have  a statute  of  his  own  if  he  is  to  have  a lien.  ’ ’ 

See  also  Thourot  v.  Delahaye  Import  Cq.  (1910),  125  N.Y. 
Supp.  (159  N.Y.  St.  Repr.)  827;  Gage  v.  Callanan  (1908),  113 
N.Y.  Supp.  (147  N.Y.  St.  Repr.)  227;  Breene  v.  Fankhauser 
(1910),  137  N.Y.  App.  Div.  124. 

The  New  York  statute  is  not  precisely  the  same  as  our  stat- 
ute ; but  the  reasoning,  I think,  applies.  I do  not  think  that  the 
Legislature,  when  passing  the  Act  in  question,  intended  to  con- 
fer, nor  did  it  confer,  any  rights  upon  the  keeper  of  a 
garage.  It  is  true  that  an  automobile  may  be  described  as  a 
carriage;  but  the  whole  context  shews  that  the  Legislature  was 
speaking  with  reference  to  livery  stables  where  horses  are  ordin- 
arily kept.  The  word  "stable”  may  in  time  come  to  have  a 
wide  enough  secondary  meaning  to  cover  a garage.  Railway 
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men  speak  of  a round  house  as  a “stable”  and  of  the  men  who 
attend  the  engines  there  as  “hostlers.”  But  it  is  not  in  this 
figurative  and  inaccurate  sense  that  the  Legislature  has  used  the 
terms  in  question. 

For  another  reason,  I think  the  claim  fails.  The  statute  does 
not  purport  to  give  to  the  livery  stable  keeper  as  wide  a lien 
as  the  common  law  lien  of  the  innkeeper.  It  would,  I think, 
require  express  words  to  give  a lien  upon  the  property  of  a third 
party.  See  Harding  v.  Johnson  (1909),  18  Man.  L.R.  625. 

I,  accordingly,  answer  the  first  question  in  the  negative,  and 
direct  judgment  to  be  entered  for  the  plaintiff  company  with 
costs. 


[APPELLATE  DIVISION.] 

Hunt  v.  Webb. 

Master  and  Servant — Injury  to  Servant — Building  Trades  Protection  Act, 
1 Geo.  V.  ch.  71,  sec.  '6  (0.) — Absolute  Duty  Imposed  on  Employer — 
Breach — “ Scaffolding ” — Findings  of  Jury — Liability  of  Employer. 

Section  6 of  the  Building  Trades  Protection  Act,  1 Geo.  V.  ch.  71,  sec. 
6 (O.),  imposes  an  absolute  duty  on  persons  who  employ  others  to  work 
in  the  erection,  alteration,  repair,  improvement,  or  demolition  of  a build- 
ing, not  to  use  scaffolding  or  other  mechanical  and  temporary  contriv- 
ances which  are  unsafe,  unsuitable,  or  improper,  or  which  are  not  so 
constructed,  protected,  placed,  and  operated  as  to  afford  reasonable 
safety  from  accident  to  persons  employed  or  engaged  upon  the  building. 
The  provision  is  for  the  benefit  of  the  workman,  and  it  entitles  him,  if 
he  suffers  special  damage  from  the  contravention  of  it,  to  recover  dam- 
ages which  he  has  sustained. 

Watkins  v.  Naval  Colliery  Co.,  [1912]  A.C.  699,  applied  and  followed. 

There  was  ample  evidence  to  warrant  a finding  that  the  structure  upon 
which  the  plaintiff  was  standing,  while  engaged  in  work  for  the  defend- 
ant, when  the  structure  gave  way  and  he  was  injured,  was  a scaffold; 
. and  there  was  no  ground  for  disturbing  the  findings  of  the  jury  in  favour 
of  the  plaintiff  in  an  action  to  recover  damages  for  his  injuries. 

Judgment  of  Latchfokd,  J.,  affirmed. 


Appeal  by  the  defendant  from  the  judgment  of  Latchford, 
J.,  upon  the  findings  of  a jury,  in  favour  of  the  plaintiff,  in 
an  action  for  the  recovery  of  damages  for  injuries  sustained 
by  the  plaintiff,  who  was  a workman  in  the  employment  of 
the  defendant,  and  was  injured  by  reason,  as  the  plaintiff 
alleged,  of  the  scaffold  upon  which  he  was  working  being  un- 
safe, unsuitable,  and  improper,  and  not  so  constructed,  pro- 
tected, placed,  and  operated  as  to  afford  reasonable  safety  from 
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accident  to  persons  employed  or  engaged  upon  the  building 
in  and  for  the  purpose  of  the  erection  of  which  the  scaffolding 
was  used:  Building  Trades  Protection  Act,  1 Geo.  V.  ch.  71, 
sec.  6 (0.) 

April  8.  The  appeal  was  heard  by  Meredith,  C.J.O.,  Mac- 
laren,  Magee,  and  Hodgins,  JJ.A. 

Strachan  Johnston,  K.C.,  for  the  appellant,  argued  that  the 
planks  used  by  the  plaintiff  were  not  a scaffold  nor  intended 
to  be  used  as  such,  and  were  improperly  so  used  by  him.  The 
statute  upon  which  the  plaintiff  relies,  1 Geo.  V.  ch.  71,  sec. 
6,  imposes  no  specific  obligation  on  the  defendant,  and  the 
action  must,  therefore,  fail:  Britannic  Merthyr  Coal  Co.  v. 
David,  [1910]  A.C.  74;  Butler  v.  Fife  Coal  Co.,  [1912]  A.C. 
149;  Calder  v.  Nimmo  & Co.  (1906),  45  Sc.  Law  Repr.  212, 
215. 

J.  M.  Godfrey,  for  the  plaintiff,  argued  that  the  statute 
was  very  broad,  and  the  case  came  plainly  within  sec.  6.  He 
referred  to  Groves  v.  Lord  Wimborne,  [1898]  2 Q.B.  402;  Bil- 
ling v.  Semmens  (1904),  7 O.L.R.  340. 

Johnston,  in  reply,  argued  that  the  Calder  case  was  in  point, 
and  that  the  evidence  as  to  the  use  of  the  boards  was  contra- 
dictory. It  was  reasonable  to  suppose  that  they  were  there 
merely  for  storage  purposes. 

May  5.  The  judgment  of  the  Court  was  delivered  by 
Meredith,  C. J.O. : — The  respondent’s  right  to  recover  is  rested, 
not  upon  the  breach  of  any  common  law  duty  owed  to  him  by 
the  appellant,  or  upon  the  Workmen’s  Compensation  for  In- 
juries Act,  but  is  based  on  the  provisions  of  sec.  6 of  the  Build- 
ing Trades  Protection  Act,  1 Geo.  V.  ch.  71,  and  the  failure  of 
the  appellant  to  perform  the  duty  which  it  is  contended  is  cast 
upon  him  by  that  section. 

Section  6 provides  as  follows:  “6.  In  the  erection,  altern- 
ation, repair,  improvement  or  demolition  of  any  building,  no 
scaffolding,  hoists,  stays,  ladders,  flooring  or  other  mechanical 
and  temporary  contrivances  shall  be  used  which  are  unsafe,  un- 
suitable or  improper,  or  which  are  not  so  constructed,  protected, 
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placed  and  operated  as  to  afford  reasonable  safety  from  acci- 
dent to  persons  employed  or  engaged  upon  the  building/  ’ 

The  building  in  which  the  respondent  was  working  at  the 
time  he  met  with  his  injuries  was  a one-storey  structure  con- 
structed of  cement,  and  the  work  in  which  he  was  engaged  was 
the  taking  down  from  the  ceiling  the  planks  which  had  been 
used  to  support  the  concrete  roof  of  the  building. 

The  respondent  and  a fellow-workman,  for  the  purpose  of 
doing  this  work,  were  standing  upon  planks  which  rested,  as  the 
jury  found,  upon  cross-pieces  which  were  insecurely  nailed  at 
one  end  to  the  7/8  inch  casing  of  columns,  and  were  not  suffi- 
ciently supported. 

According  to  the  testimony  of  the  respondent,  in  conse- 
quence of  these  cross-pieces  not  being  securely  nailed  or  sup- 
ported, when  he  and  his  fellow-workmen  were  engaged  in  pry- 
ing off  the  planks  which  had  supported  the  cement  roof,  the 
cross-pieces  gave  way,  with  the  result  that  the  planks  on  which 
they  were  standing  fell,  and  he  was  thrown  to  the  ground  and 
injured. 

The  testimony  was  conflicting  as  to  the  planks  having  fallen 
as  the  respondent  testified  they  had,  and  also  as  to  the  way  in 
which  the  cross-pieces  were  fastened,  but  the  jury  accepted  the 
respondent’s  testimony  on  both  points. 

Upon  the  argument  before  us,  it  was  contended  by  counsel 
for  the  appellant  that  the  structure  upon  which  the  respond- 
ent was  standing  was  not  a scaffold  and  was  not  intended  to  be 
used  as  a scaffold,  and  that  the  respondent,  instead  of  using 
ladders  and  a trestle  with  which  he  was  provided  for  doing 
his  work,  had  improperly  used  loose  planks  that  were  lying 
on  the  cross-pieces,  but  were  not  intended  to  be  used  as  a 
scaffold. 

There  was,  in  my  opinion,  ample  evidence  to  warrant  a 
finding  that  this  structure  was  a scaffold,  and  was  intended 
to  be  used  as  such  by  the  respondent  in  doing  the  work  upon 
which  he  was  engaged.  The  structure  was  almost  invariably 
spoken  of  as  a scaffold  by  counsel  for  the  appellant  at  the 
trial  and  by  every  witness  called  on  the  part  of  the  appellant. 
Indeed,  a perusal  of  the  shorthand  notes  of  the  evidence  would 
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lead  to  the  conclusion  that  the  trial  was  conducted  on  the 
footing  that  the  structure  was  a scaffold,  and  that,  whatever 
else  might  be  the  subject  of  controversy,  there  was  none  on 
that  point. 

The  appellant’s  superintendent,  Morgan,  throughout  his 
testimony,  speaks  of  it  as  a scaffold,  and  he  said  nothing  to 
indicate  that,  in  his  opinion,  the  respondent  was  not  warranted 
in  using  the  structure  as  a scaffold,  hut  his  answer  to  the 
question  (p.  43,  line  26) — “Was  there  any  special  direction  given 
to  him  as  to  how  he  was  to  do  the  work,  or  was  he  left  to  him- 
self?” which  was  that  “He  was  to  use  the  trestles  as  much  as 
possible,  because  it  is  far  better  for  getting  around ; the  trestles 
were  there  on  the  job  for  that  purpose” — plainly  means,  I 
think,  that  it  was  contemplated  that  in  some  part  of  the  work 
the  trestles  would  not  be  used ; and,  if  they  were  not  used,  there 
was  nothing  else  that  could  be  used  but  the  planks  that  had 
been  laid  on  the  cross-pieces ; and  it  is  significant  that  Huntley, 
the  foreman  of  the  concrete  work,  used  the  planks  laid  on  the 
cross-pieces  as  a scaffold  in  completing  the  work  upon  which  the 
plaintiff  was  engaged  when  he  met  with  his  injuries. 

There  was  evidence  to  support  the  answers  of  the  jury  to 
the  questions  submitted  to  them;  and  there  is,  in  my  opinion, 
no  ground  for  disturbing  their  findings. 

It  was,  however,  contended  that  there  is  no  absolute  duty 
imposed  on  an  employer  by  the  statute  on  which  the  respond- 
ent relies,  and  that  the  respondent’s  action,  therefore,  fails; 
and,  in  support  of  that  contention,  counsel  relied  on  Britannic 
Merthyr  Coal  Co.  v.  David , [1910]  A.C.  74,  and  Butler  v.  Fife 
Coal  Co.,  [1912]  A.C.  149. 

The  later  case  of  Watkins  v.  Naval  Colliery  Co.,  [1912]  A.C. 
699,  removes  out  of  the  way  of  the  respondent  any  difficulty 
that  might  otherwise  have  existed — I do  not  say  did  exist — 
owing  to  expressions  used  by  some  of  the  Law  Lords  in  the 
earlier  cases. 

The  principle  of  the  Watkins  case  is,  in  my  opinion,  clearly 
applicable  to  the  case  at  bar.  Section  6 imposes  an  absolute 
duty  on  persons  engaged  in  the  erection,  alteration,  repair, 
improvement  or  demolition  of  a building,  not  to  use  scaffold- 
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ing  ...  or  other  mechanical  and  temporary  contrivances 
which  are  unsafe,  unsuitable  or  improper,  or  which  are  not 
so  constructed,  protected,  placed  and  operated  as  to  afford 
reasonable  safety  from  accident  to  persons  employed  or  en- 
gaged upon  the  building.  That  this  is  a provision  for  the 
benefit  of  the  workman  is  clear,  and  it  entitles  him,  if  he 
suffers  special  damage  from  the  contravention  of  it,  to  recover 
the  damages  which  he  has  sustained:  p.  702. 

The  appeal  fails  and  must  be  dismissed  with  costs. 

Judgment  accordingly. 


[APPELLATE  DIVISION.] 

Norfolk  v.  Roberts. 

Municipal  Corporations — Status  and  Powers  of — Branch  of  Civil  Govern- 
ment of  Province — Trustees — Dealings  of  Council  with  Water-taker — • 
Council  Refraining  from  Collecting  Full  Rates — Justice  of  the  Case — 
Absence  of  Fraud — Refusal  of  Court  to  Interfere — Declaratory  Judg- 
ment— Discretion. 

The  trend  of  modern  judicial  decisions  is  to  depart  from  the  practice  of 
applying  to  bodies  of  a public  representative  character,  intrusted  by 
Parliament  with  delegated  authority,  the  rules  which  were  applied  in 
the  case  of  trading  corporations,  and  to  recognise  the  right  of  such 
bodies,  while  acting  bond  fide  and  within  the  limit  of  the  powers  con- 
ferred upon  them  by  the  Legislature,  to  transact  their  business  without 
interference  by  the  'Courts. 

Slattery  v.  Naylor  (1888),  13  App.  Cas.  446,  Kruse  v.  Johnson,  [1898]  2 
Q.B.  91,  and  Thomas  V.  Sutters,  [1900]  1 Ch.  10,  followed. 

While  a municipal  corporation  or  its  council  may  be  spoken  of  as  trustees 
for  the  inhabitants  of  the  municipality,  in  the  sense  in  which  the  Sover- 
eign is  spoken  of  as  a trustee  for  the  people,  they  are  in  no  other  sense 
trustees,  but  a branch  of  the  civil  government  of  the  Province;  and, 
within  the  limits  of  the  powers  committed  to  them  by  the  Legislature — 
at  all  events,  in  the  absence  of  fraud — should  be  free  from  interference 
by  the  Courts. 

Parsons  v.  City  of  London  ( 1911-12) , 25  O.L.R.  172,  4412,  approved  and 
followed. 

A ratepayer  is  not  entitled  to  bring  into  Court  a municipal  corporation  and 
a person  who  is  alleged  to  be  indebted  to  the  corporation,  for  the  purpose 
of  having  it  declared  that  the  corporation  has  wrongfully  refrained  from 
collecting  the  alleged  debt,  and  that  it  is  owing  bv  the  alleged  debtor. 

Even  in  the  case  of  a trust  fund,  a cestui  que  trust  cannot  maintain  an 
action  against  a debtor  to  the  estate. 

Sharp  V.  San  Paulo  R.W.  Co.  (1873),  L.R.  8 Ch.  597,  followed. 

And,  where  a town  corporation  refrained  from  collecting  from  n large 
water-taker  the  full  rates  which  might  legally  have  been  exacted,  it  wis 
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held,  in  an  action  by  a ratepayer  against  the  corporation  and  the  al- 
leged debtor,  that,  even  if  the  Court  had  power  to  interfere  and  declare 
that  the  corporation  should  proceed  to  collect  the  debt,  the  power  should 
not  be  exercised,  the  circumstances  being  such  as  would  require  an  honest 
man,  and  ought  to  permit  a council,  not  to  exact  payment. 

The  Court  has  a large  discretion  as  to  granting  merely  declaratory  judg- 
ments, and  that  discretion  should  not,  in  the  circumstances,  be  exer- 
cised in  favour  of  the  plaintiff. 

Judgment  of  Latchford,  J.,  reversed. 

Action  'by  a ratepayer  of  the  town  of  Brampton,  on  behalf 
of  himself  and  all  ratepayers  and  consumers  of  water  in  the  town, 
except  the  defendants,  for  a declaration  that  the  resolutions,  by- 
laws,  and  regulations  of  the  Board  of  Water  'Commissioners  for 
Brampton  were  invalid  in  law;  for  a mandatory  order  to  the 
Board  to  enforce  payment  of  an  equal  rate  from  all  consumers ; 
and  for  other  relief. 

The  action  was  first  tried  before  Sutherland,  J.,  who  gave 
judgment  (3  O.W.N.  Ill)  against  the  plaintiff  upon  all  points 
but  one. 

The  plaintiff  appealed  to  a Divisional  Court  of  the  High 
Court  of  Justice.  The  Court  gave  leave  to  the  plaintiff  to  add  the 
Corporation  of  the  Town  of  Brampton  as  defendants,  and  to 
litigate  a claim  against  the  trustees  of  the  Dale  estate  in  regard 
to  arrears  of  water  rates : 3 O.W.N.  294. 

The  plaintiff  amended  accordingly. 


November  11,  1912.  The  trial  of  this  claim  in  the  action 
took  place  before  Latchford,  J.,  without  a jury,  at  Brampton. 

W.  N.  Tilley,  for  the  plaintiff. 

E.  D.  Armour,  K.C.,  for  the  trustees  of  the  Dale  estate. 

T.  J.  Blain,  for  the  other  defendants. 

November  28,  1912.  Latchford,  J. : — The  plaintiff  adopted 
the  suggestion  of  the  Divisional  Court,  on  appeal  from  the  judg- 
ment of  Sutherland,  J.,  and  elected  to  add,  and  did  add,  the 
Municipal  Corporation  of  the  Town  of  Brampton  as  defendants. 
The  case  thereupon  came  before  me  for  trial  upon  the  issue 
whether  the  municipality  rightly  or  wrongly  abstained  from 
collecting  certain  arrears  of  water  rates  which  the  plaintiff 
contends  it  was  their  duty  to  have  collected  from  the  defendants 
the  executors  of  the  Dale  estate,  during  the  period  between  1903 
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and  1910,  when  the  water  system  of  the  town  passed  into  the 
control  of  commissioners  elected  under  the  Municipal  Water- 
works Act. 

On  the  30th  May,  1901,  the  executors  of  the . Dale  estate, 
as  a result  of  a conference  with  a committee  of  the  muni- 
cipal council,  made  a proposition  in  writing  offering  $50  per 
year  for  water  service,  instead  of  the  $32  then  paid,  if  the  town 
conporation  would  at  their  own  expense  place  a four-inch  main 
and  hydrant  in  Yodden  street,  and  would  agree  that  the  rate  of 
$50  would  not  be  exceeded  in  the  future,  even  should  the  pre- 
mises be  extended. 

An  alternative  proposition  was  also  submitted,  as  follows: 
‘ ‘ On  the  understanding  that  the  present  rate  of  $32  be  increased 
to  $40  per  year,  and  will  not  be  increased  now  nor  in  the  future, 
we  will  do  the  excavating  and  filling  in  and  furnish  the  necessary 
four-inch  iron  pipe;  you  to  make  the  connection,  lay  the  pipe, 
furnish  the  hydrant  and  all  else  necessary  excepting  the  pipe.  ” 

The  water,  fire,  and  light  committee  of  the  corporation 
considered  the  letter;  and,  on  the  3rd  June,  reported  to  the 
council  in  favour  of  the  adoption  of  the  second  proposition 
“excepting  the  clause  ‘nor  in  the  future ; ’ ” and  on  the  same  day 
the  council  adopted  the  report  as  amended. 

The  municipality  thus  agreed  that,  in  consideration  of  the 
carrying  out  by  the  estate  of  the  proposed  work,  the  rates  be  not 
now  increased  above  $40  a year. 

It  is  not  suggested  that  this  was  not  a proper  contract  on  the 
part  of  the  town,  under  the  law  as  it  stood  at  the  time. 

The  Dale  estate  expended  nearly  $1,000  in  putting  in  the 
main  on  Yodden  street  and  other  mains,  some  or  all  of  which 
were  afterward  tapped  by  the  corporation  to  supply  water  to 
householders.  The  estate  also  paid  the  $40  a year  to  the  town. 

By-law  No.  272  came  into  effect  on  the  30th  September,  1903, 
and  imposed  a heavy  burden  upon  greenhouses.  The  fame 
which  Mr.  Dale  had  won  for  the  roses  and  other  commercial 
flowers  produced  at  Brampton  continued  to  increase  after  his 
death,  under  the  capable  management  of  the  business  by  his 
executor,  Mr.  T.  W.  Duggan,  and  it  became  necessary  greatly 
to  extend  the  area  under  glass.  When  Mr.  Duggan  learned 
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that  the  town  had  in  contemplation  the  imposition  of  the  rates 
subsequently  fixed  by  by-law  No.  272 — $11.12  for  the  first 
thousand  feet  of  glass,  and  $1.25  for  each  additional  thousand 
feet — he  wrote  reviewing  the  arrangement  of  1901,  pointing  out 
the  importance,  growth,  and  advantages  of  the  industry,  and 
asking  for  a fixed  rate.  He  suggested  at  the  same  time  that,  if 
any  legal  difficulties  prevented  such  an  arrangement,  the  matter 
should  be  submitted  to  the  ratepayers. 

A legal  difficulty  had  arisen  owing  to  the  definition  of  the 
word  “bonus”  by  the  Consolidated  Municipal  Act  of  1903,  which 
came  into  force  on  the  27th  June.  The  supplying  of  water  at 
rates  less  than  those  charged  to  other  persons  in  the  municipality 
was  declared  to  be  included  in  the  word  “bonus:”  sec.  591a, 
sub-sec.  (e) ; and  the  granting  of  a bonus  was  prohibited  unless 
the  assent  of  the  electors  should  be  obtained:  sec.  591,  sub-sec. 
12  (a). 

There  were  other  greenhouses  in  Brampton  besides  those  of 
the  Dale  estate ; and  all  became  subject  to  the  rate  imposed  'by  the 
by-law  of  the  30th  September.  By  a resolution  of  the  municipal 
council  passed  on  the  21st  December,  1903,  the  collector  of  water 
rates  was  instructed  “not  to  collect  from  the  Dale  estate  in  excess 
of  $50  for  the  past  quarter  (except  such  sums  as  may  be  charged 
for  private  dwellings)  and  that  the  balance  of  the  charge  for  the 
current  quarter,  and  future  charges,  be  deferred  so  as  to  conform 
to  the  by-law  passed  by  this  council.  ” 

The  charge  on  the  greenhouses  of  the  Dale  estate,  at  the  rates 
imposed  by  the  by-law  for  the  quarter  referred  to,  was  $111.22, 
based  on  an  area  of  348,000  feet. 

How  the  matter  stood  in  the  following  year  is  well  stated  in 
a letter  which  Mr.  Duggan  addressed  to  the  council  on  the  7th 
November,  1904. 

“You  will  remember,”  he  says,  “that  the  matter  of  our  water 
rate  was  up  last  year.  Up  to  that  time  we  had  been  paying  $40 
per  annum,  in  terms  of  a verbal  agreement  made  with  the 
council  when  our  large  extensions  were  being  entered  into.  After 
the  new  by-law  of  last  year,  our  premises  were  rated  at  a very 
much  higher  figure.  The  matter  was  subsequently  inquired  into 
by  the  council,  and  a recommendation  was  made  by  the  committee 
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of  an  increase  from  $40  to  $200  per  annum,  net,  in  addition  to 
the  rating  for  the  house.  I consented  to  this  compromise ; hut, 
owing  to  some  technicalities  which  were  in  the  way,  the  council 
Were  unable  to  make  the  arrangement  for  more  than  the  balance 
of  the  year  ending  December,  1903.  It  was  intended,  however, 
that  no  more  than  that  rate  should  be  charged  us,  but  I do  not 
think  that  the  necessary  means  have  been  taken  to  put  it  in 
proper  shape.  Up  to  the  last  quarter  of  this  year,  we  were 
asked  to  pay  only  the  $50  per  quarter,  as  arranged  for ; but  for 
the  last  quarter  we  have  had  a much  larger  bill  rendered  us,  with 
an  item  for  alleged  arrears,  which  of  course  practically  do  not 
exist,  but  we  presume  that  they  appear  because  of  the  matter  not 
having  been  properly  disposed  of.” 

The  letter  closed  with  a request  for  an  interview.  Nothing 
definite  appears  to  have  resulted  from  the  interview,  if  indeed 
it  was  had.  But  it  is  clear  that  no  effort  was  for  some  years  made 
to  collect  more  than  the  $50  a quarter,  or  to  dispose  of  the  'arrears 
that  had  been  accumulating  upon  the  collector’s  roll. 

On  the  3rd  April,  1906,  the  council  adopted  a report  of  the 
water,  fire,  and  light  committee  instructing  the  collector  “not 
to  collect  any  arrears  over  $50  per  quarter  from  the  Dale  estate 
for  water  used  in  their  greenhouses ; ’ ’ and  instructing  the  clerk 
“not  to  place  any  amount  on  the  rate  book  in  excess  of  $50  per 
quarter.  ’ ’ 

The  estate  had  paid  the  $50  quarterly  by  cheque,  and  all 
the  cheques  are  in  evidence.  The  first,  dated  the  4th  January, 
1904,  is  marked  “in  full  of  water  rates,  quarter  ending  31st  of 
December,  1903.”  The  next  two  are  for  “water  rate”  simply. 
The  third  Cheque,  dated  the  16th  July,  is  “in  full  of  water  rate 
for  quarter  ending  30th  of  September,  1904.”  On  the  next, 
dated  the  21st  October,  the  words  “in  full”  are  scored  through, 
and  have  written  over  them  “on  a/e,”  with  Mr.  Duggan’s  initials 
added.  The  four  cheques  of  1905  are  respectively  marked 
“water  rates,”  “on  account  of  water  rate,”  “$50  on  a/c  Dale 
estate,”  and  “$50  on  account  of  Dale  greenhouses.” 

Each  of  these,  with  several  other  cheques,  is  for  $53 — $3  being 
the  rate  for  a house  belonging  to  the  estate.  The  cheque  of  the 
10th  July,  in  addition  to  the  memorandum  that  it  is  “on  a/c  Dale 
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estate,”  is  noted  as  “$3  in  full  of  Dale  house.”  A like  appro- 
priation is  made  of  the  $53  paid  on  the  16th  January,  1906 — 
“■$3  in  full  of  Dale  house,  $50  on  account  of  Dale  estate  water 
rate.”  When  this  cheque  was  so  applied,  there  remained  upon 
the  book  of  the  collector,  as  arrears  due  by  the  estate,  $637.42. 

Betweeh  1903  and  1906,  additional  greenhouses  had  been 
erected,  but  no  change  in  the  area  of  the  glass  was  recorded  in 
the  collector ’s  books. 

The  cheques,  when  all  are  taken  together,  indicate  that  the 
quarterly  payments  were  not  in  full  of  the  rates  payable  under 
the  by-law.  It  was  not,  however,  at  the  time,  the  intention  of 
the  municipality  to  collect  more  than  was  actually  paid.  The 
business  was  known  to  be  achieving  even  greater  success  than 
had  attended  it  in  the  past ; but  it  was  also  known  to  be  burdened 
by  heavy  incumbrances.  It  was  the  most  important  industry  of 
the  town,  and  worthy  of  all  the  encouragement  the  municipality 
could  properly  give.  Unfortunately  for  the  estate,  the  require- 
ments of  the  law  were  not  complied  with ; and  I think  that  the  es- 
tate was  still  liable  to  pay  this  $673.42  in  arrear  when  the  cheque 
of  the  16th  January,  1906,  was  deducted  from  the  amount  then 
unpaid. 

At  a meeting  of  the  council  held  on  the  2nd  April,  1906,  a 
report  of  the  water,  fire,  and  light  committee  was  adopted, 
recommending  that  the  collector  be  instructed  not  to  collect  any 
arrears  over  $50  a quarter  from  the  Dale  estate  for  water  used  in 
the  greenhouses,  and  that  the  clerk  be  instructed  not  to  place  any 
amount  on  the  rate  book  in  excess  of  $50  a quarter.  Thereafter, 
up  to  the  end  of  1909,  a charge  of  but  $50  per  quarter  was  entered 
and  collected.  The  area  of  the  glass  assessable  was  continued 
upon  the  roll  at  348,000  feet,  though  in  fact  new  greenhouses  had 
been  added  every  year. 

The  cheques  issued  by  the  Dale  estate  in  payment  quarterly 
of  the  $50  are  marked  ‘ ‘ in  full  of  water  rates,  ’ ’ or  simply  ‘ ‘ water 
rates, 9 ’ and  were  regarded  by  the  estate  and  the  town  as  in  dis- 
charge of  all  the  water  rates  properly  payable  on  the  greenhouses 
under  the  resolution  of  the  2nd  April,  1906. 

The  motion  then  passed  is  attacked  as  equivalent  to  granting 
a bonus.  There  can  be  no  doubt  that,  between  April,  1906,  and 
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the  end  of  1909,  the  town  supplied  the  Dale  estate  with  water 
for  their  greenhouses  at  rates  less  than  those  charged  to  other 
persons  in  the  municipality.  This  constitutes  a bonus,  as 
“bonus”  is  defined  in  the  Act,  and  is  prohibited,  unless  the  con- 
sent of  the  property-owners  thereto  is  obtained.  The  course 
adopted  by  the  municipality  was  illegal.  The  town  again,  as 
from  1903  to  1906,  wrongly  abstained  from  collecting  arrears 
which  it  was  the  town’s  duty  to  collect.  In  my  opinion,  the 
plaintiff  has  the  right  to  call  upon  the  town  to  collect,  and  the 
Dale  estate  to  pay,  not  only  the  balance  of  $673.42  due  on  the 
16th  January,  1906,  but  also  the  sums  in  excess  of  $50  quarterly 
which  should  have  been  collected  and  paid  between  the  end  of 
the  first  quarter  of  1906  and  the  beginning  of  1910,  or  a period  of 
fifteen  quarters.  Upon  the  rated  area  the  amount  which  should 
have  been  collected — $1,668.30 — exceeds  the  amount  actually 
received — $750 — by  $918.30. 

I am  not  unimpressed  by  the  evidence  that  the  area  of  the 
glass  of  the  Dale  estate  assessable  under  by-law  No.  272,  as 
stated  upon  the  collector’s  roll,  is  less  than  the  actual  area.  The 
difference,  however,  according  to  the  reports  submitted  to  the 
town  council  on  the  20th  December,  1909,  was  not  very  great. 
Even  were  it  in  fact  greater,  I could  not,  upon  the  evidence, 
determine  with  accuracy  what  the  area  was  for  any  year  or 
quarter  of  a year.  The  acting  executor  of  the  Dale  estate  has,  I 
think,  acted  throughout  in  good  faith.  He  paid  all  that  he  was 
asked  to  pay.  He  should  have  been  required  to  pay  more  to  the 
extent  of  the  $673.42  due  in  January,  1906,  and  the  $918.30,  the 
amount  uncollected  between  that  date  and  the  end  of  1909,  or  a 
total  of  $l,ff91.72. 

There  will  be  judgment  requiring  the  defendant  municipality 
to  collect  from  the  defendants  the  executors  of  the  Dale  estate, 
and  requiring  the  last-mentioned  defendants  to  pay  to  the 
municipality,  the  sum  of  $1,591.72.  The  plaintiff  is  entitled 
asagainst  such  defendants  to  the  costs  of  the  action  not  disposed 
of  by  the  judgment  of  the  Divisional  Court ; and,  in  addition, 
to  the  costs  of  so  much  of  the  action  as  were  reserved  by  that 
judgment  to  be  disposed  of  by  the  Judge  presiding  at  the  second 
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trial.  Leave  is  given  to  make  any  amendments  of  the  pleadings 
that  may  he  thought  necessary. 

The  defendants  the  trustees  of  the  Dale  estate  appealed 
from  the  judgment  of  Latchford,  J. 


January  27.  The  appeal  was  heard  by  Meredith,  C.J.O., 
Maclaren,  Magee,  and  Hodgins,  JJ.A. 

E.  D.  Armour,  K.C.,  for  the  appellants.  Under  the  pro- 
visions of  41  Viet.  eh.  26,  sec.  26,  “An  Act  respecting  Water- 
works at  Brampton,”  the  water  commissioners  had  a right  to 
make  the  reduction  which  they  did.  The  general  Act  does  not 
override  that  statute:  Pringle  v.  City  of  Stratford  (1909),  20 
O.L.R.  246.  The  reduction  in  water  rates  was  not  a 'bonus. 
Besides,  the  action  was  misconceived.  A ratepayer  has  no  right 
to  bring  a municipal  corporation  and  an  alleged  debtor  of  the 
corporation  into  Court  in  order  to  have  it  declared  that  the 
corporation  wrongfully  refrained  from  collecting  the  debt,  and 
that  the  debtor  owes  it : Slattery  v.  Naylor  (1888 ) , 13  App.  Gas. 
446. 

T.  J.  Blain,  for  the  defendants  the  Corporation  of  the  Town  of 
Brampton. 

W.  N.  Tilley  and  II.  S.  White,  for  the  plaintiff.  What  was 
done  here  amounted  to  an  attempt  to  give  the  Dale  estate  a bonus, 
and  this  is  contrary  to  the  provisions  of  the  Municipal  Act,  1903, 
3 Edw.  VII.  ch.  19,  sec.  591,  sub-sec.  12  (a).  The  Courts  will 
consider  whether  such  a transaction  is  in  the  nature  of  »a  bonus : 
In  re  Bate  and  City  of  Ottawa  (1873),  23  C.P.  32 ; In  re  Morton 
and  City  of  St.  Thomas  (1881),  6 A.R,  323;  Scott  v.  Corpor- 
ation of  Tilsonburg  (1886),  13  A.R.  233;  In  re  Campbell  and 
Village  of  Lanark  (1893),  20  A.R.  372.  [Meredith,  'C.J.O. : — 
Rather  see  Parsons  v.  City  of  London  (1911),  25  O.L.R.  172,  a 
much  later  deliverance.]  The  council  are  trustees  for  the  rate- 
payers: Patterson  v.  Bowes  (1853),  4 Gr.  170,  at  p.  182;  Morrow 
v.  Connor  (1886),  11  P.R.  423;  Hamilton  Distillery  Co.  vl 
City  of  Hamilton  (1905-6),  10  O.L.R.  280,  12  O.L.R.  75;  City 
of  Hamilton  v.  Hamilton  Distillery  Co.  (1907),  38  S.C.R.  239; 
Attorney-General  for  Canada  v.  City  of  Toronto  (1890-1-2), 
20  O.R.  19,  18  A.R.  622,  23  S.C.R.  514. 

Armour,  in  reply. 
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May  5.  The  judgment  of  the  Court  was  delivered  by 
Meredith,  C.  J.O. — The  respondent  sues  as  a ratepayer  of 
the  town  of  Brampton,  on  behalf  of  himself  and  other  ratepayers 
of  the  town,  land,  so  far  as  the  matters  complained  of  by  him 
remained  to  be  dealt  with  at  the  trial,  seeks  a mandatory  order 
requiring  the  defendants  the  Corporation  of  the  Town  of  Bramp- 
ton to  collect  from  the  appellants  a sum  of  money  alleged 
to  be  due  by  them  to  the  corporation  for  arrears  of  water  rates. 

Although  in  Ms  reasons  for  judgment  the  learned  trial 
Judge  says,  “There  will  be  judgment  requiring  the  defendant 
municipality  to  collect  from  the  defendants  the  executors  of  the 
Dale  estate,  'and  requiring  the  last-mentioned  defendants  to  pay 
to  the  municipality,  the  sum  of  $1,591.72,”  he  endorsed  on  the 
record  a direction  that  judgment  should  be  entered  “against  the 
defendants  the  executors  of  the  Dale  estate  and  the  Municipal 
Corporation  of  the  Town  of  Brampton  declaring  that  the  said 
municipality  wrongly  abstained  from  collecting  arrears  of  water 
rates  and  water  rates  from  the  said  executors  amounting  together 
to  $1,591.72,  and  that  the  said  municipality  is  entitled  to  collect 
and  the  said  executors  to  pay  such  sum;”  and  the  formal  judg- 
ment has  been  drawn  up  in  accordance  with  that  direction. 

It  is  to  me  a somewhat  startling  proposition  that  a ratepayer 
is  entitled  to  bring  into  Court  a municipal  corporation  and  a 
person  who  is  alleged  to  be  indebted  to  it,  for  the  purpose  of 
having  it  declared  that  the  corporation  has  wrongfully  refrained 
from  collecting  the  alleged  debt,  and  that  it  is  owing  by  the 
alleged  debtor;  and  the  case  at  bar  is  the  first,  as  far  as  I am 
aware,  in  which  the  attempt  has  been  made,  and  certainly  the 
first  in  which  it  has  succeeded. 

Even  in  the  case  of  a trust  fund,  a cestui  que  trust  cannot 
maintain  an  action  against  a debtor  to  the  estate.  It  was  so 
held  in  Sharp  v.  San  Paulo  R.W.  Co.  (1873),  L.R,  8 Ch.  597; 
and,  after  so  stating,  James,  L.J.,  said  (pp.  609,  610)  : “I  had 
lately  occasion  to  consider  that  question,  and  I came  to  the  con- 
clusion, very  clearly,  that  a person  interested  in  an  estate 
or  a trust  fund  could  not  sue  a debtor  to  that  trust  fund,  or  sue 
for  that  trust  fund,  merely  on  the  allegation  that  the  trustee 
would  not  sue ; but  that  if  there  was  any  difficulty  of  that  kind, 
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if  the  trustee  would  not  take  the  proper  steps  to  enforce  the  claim, 
the  remedy  of  the  cestui  que  trust  was  to  file  a bill  against  the 
trustee  for  the  execution  of  the  trust,  or  for  the  realisation  of 
the  trust  fund,  and  then  to  obtain  the  proper  order  for  using 
the  trustee  *s  name,  or  for  obtaining  'a  receiver  to  use  the  trustee ’s 
name,  who  would,  on  behalf  of  the  whole  estate,  institute  the 
proper  action,  or  the  proper  suit  in  this  Court.  That  view  I 
still  adhere  to,  and  I say  it  would  be  monstrous  to  hold  that 
wherever  there  is  a fund  payable  to  trustees  for  the  purpose  of 
distribution  amongst  a great  number  of  persons,  every  one  of 
those  persons  could  file  a separate  bill  of  equity,  merely  on  the 
allegation  that  the  trustees  would  not  sue.  ’ ’ 

In  the  case  of  a corporation  “the  broad  rule  is  that,  with  the 
exception  of , ultra  vires  transactions,  whatever  concerns  a cor- 
poration as  such  can  be  dealt  with  by  the  majority  of  the 
corporators,  or  the  governing  body  if  they  have  vested  in  them 
the  capacity  to  exercise  the  powers  of  the  corporation:”  Brice 
on  Ultra  Yires,  3rd  ed.,  p.  731.  To  this  rule  there  are  exceptions, 
but  none  of  them  applies  to  such  a case  as  is  put  forward  by  the 
respondent  in  the  case  at  bar. 

The  trend  of  modern  judicial  decisions  is  to  depart  from  the 
practice  of  former  times  of  applying  to  bodies  of  a public  repre- 
sentative character,  intrusted  by  Parliament  with  delegated 
authority,  the  rules  which  were  applied  in  the  case  of  trading 
corporations,  and  to  recognise  the  right  of  such  bodies,  while 
acting  bond  fide  and  within  the  limit  of  the  powers  conferred 
upon  them  by  the  Legislature,  to  transact  their  business  without 
interference  by  the  Courts:  Slattery  v.  Naylor , 13  App.  Cas. 
446;  Kruse  v.  Johnson , [1898]  2 Q.B.  91;  Thomas  v.  Sutters, 
[1900]  1 Ch.  10. 

It  is,  in  my  judgment,  erroneous  to  tr6at  either  the  corpor- 
ation or  its  council  as  trustees  for  the  ratepayers.  They  are,  no 
doubt,  in  the  sense  in  which  the  Sovereign  is  spoken  of  as  a 
trustee  for  the  people,  trustees  for  the  inhabitants  of  the  munici- 
pality ; but  they  are,  in  my  opinion,  in  no  other  sense  trustees,  but 
a branch  of  the  civil  government  of  the  Province;  and,  within 
the  limits  of  the  powers  committed  to  them  by  the  Legislature, 
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at  all  events  in  the  absence  of  fraud,  should  be  free  from  inter- 
ference by  the  Courts. 

I entirely  agree  with  what  was  said  by  Middleton,  J.,  in 
Parsons  v.  City  of  London,  25  O.L.R.  172,  and  by  the  learned 
Chief  Justice  of  the  King’s  Bench  in  delivering  the  judgment  of 
the  Divisional  Court  (1912),  ib.  442,  as  to  the  powers  of  municipal 
councils. 

It  would  be  an  intolerable  state  of  things  if,  whenever  a 
council,  acting  in  good  faith,  has  determined  that  it  ought  not 
to  enforce  a claim  which  technically  it  may  have  against  some 
one  alleged  to  be  indebted  to  it,  a ratepayer  may  bring  the  cor- 
poration and  the  alleged  debtor  into  Court  in  order  that  it  may 
be  declared  that  the  indebtedness  exists,  and  that  the  corporation 
wrongfully  refrains  from  collecting  it;  and  what  good  would 
result  from  such  a declaration  being  made?  If  the  corporation 
still  thinks  that,  for  reasons  which  appear  to  it  sufficient,  it 
ought  not  to  enforce  payment  of  the  debt,  is  another  action  to  be 
brought  to  obtain  the  relief  which  the  respondent  claimed  by  his 
pleading,  a mandatory  order  to  the  corporation  to  enforce  pay- 
ment or  an  order  that  the  person  who  has  been  adjudged  to  be 
a debtor  pay  to  the  corporation  the  amount  of  the  debt;  and, 
if  the  latter  order  were  made,  how  could  the  corporation  be 
compelled  to  issue  execution  or  other  process  on  the  judgment 
if  it  were  minded  not  to  do  so? 

The  possession  of  such  a power  by  the  Courts  would  mean 
practically  that  the  body  which  has  been  intrusted  by  the  Legis- 
lature with  the  management  of  the  affairs  of  the  municipality 
is  to . be  sub  j eet,  at  the  instance  of  a single  ratepayer,  to  he 
brought  into  Court  to  answer  as  to  why  this  debt  or  that  debt  due 
to  the  corporation  is  not  collected,  and  to  have  its  discretion  as  to 
the  justice  of  enforcing  payment  of  money  technically  due  to  it 
overruled  by  the  Court. 

The  case  at  bar,  in  my  judgment,  is  one  in  which,  even  if 
such  a power  were  possessed  by  the  Court,  it  should  not  be 
exercised. 

Although  it  may  be  that,  technically,  the  appellants  are 
indebted  to  the  corporation  in  the  sum  for  which  they  have  been 
adjudged  to  be  indebted,  the  circumstances  are  such  as  would 
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require  an  'honest  man,  and  ought  to  permit  a council,  not  to 
require  payment  of  it  to  be  made. 

According  to  the  findings  of  the  learned  trial  Judge,  the 
appellants  expended  of  their  own  money  nearly  $1,000  in  putting 
down  mains  for  supplying  to  their  greenhouses  the  water  for 
which  the  rates  in  question  have  been  charged,  and  these  mains 
have  been  used  by  the  corporation  for  supplying  water  to  others 
whose  houses  are  on  the  line  of  the  mains. 

There  can  be  no  manner  of  doubt,  I think,  that  it  was 
intended  by  the  council,  as  well  as  by  the  appellants,  that  an 
allowance  for  this  expenditure  should  be  made  to  the  appellants, 
by  a reduction  of  the  water  rates  for  which  they  would  be  liable. 

Difficulty  occurred  in  carrying  out  this  arrangement  owing  to 
objections  by  the  Mayor  of  1904.  He  appears  to  have  ruled  that 
it  would  be  illegal  to  fix  the  water  rates  at  $200  per  annum,  as 
the  water,  fire,  and  light  committee  had  recommended. 

The  learned  trial  Judge  appears  to  have  thought  that  the 
Mayor’s  objection  was,  that  to  fix  a lower  rate  than  that  payable 
according  to  the  tariff  wTould  be  the  granting  of  a bonus  of  the 
amount  of  the  difference  between  the  two  rates,  contrary  to  the 
bonus  provisions  of  the  Municipal  Act. 

I can  find  nothing  in  the  evidence  to  support  that  view,  and 
the  circumstances  point  to  the  conclusion  that  that  was  not.  the 
ground  of  the  objection,  but  that  it  was  based  upon  the  view 
that  it  was  not  competent  for  the  council  to  bind  the  councils 
of  future  years. 

The  way  in  which  the  difficulty  was  got  over  seems  to  me  to 
shew  that  what  I have  suggested  was  the  real  ground  of 
objection.  What  was  done  was  to  fix  the  rate  for  the  current 
quarter,  and  to  resolve  that  ‘/the  balance  of  the  charge  for  the 
current  quarter  and  future  charges  should  be  deferred  so  as.  to 
conform  to  the  by-law  as  passed  by  this  council.”  The  by-law 
referred  to  was  evidently  by-law  No.  272,  which  established  the 
tariff,  and  what  was  done,  as  far  as  the  books  of  the  corporation 
were  concerned,  was  to  treat  so  much  of  the  tariff  rate  as  was 
not  paid  as  being  in  arrear,  and  thus  to  leave  the  council  of  each 
year  to  determine  whether  or  not  the  tariff  rate  should  be 
insisted  on. 
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There  is  nothing  to  shew  that  the  appellants  were  aware  of 
the  manner  in  which  the  rates  payable  by  them  were  dealt  with 
in  the  books  of  the  corporation. 

It  appears  from  a letter  of  the  appellant  Duggan  to  the  clerk 
of  the  municipality,  dated  the  7th  November,  1904,  that  up  to 
the  last  quarter  of  that  year  the  appellants  were  asked  to  pay 
only  at  the  agreed  rate,  $50  a quarter,  but  that  for  that  quarter 
a much  larger  bill  was  rendered,  with  an  item  for  “ alleged 
arrears,”  and  that  the  rendering  of  this  bill  was  complained  of 
as  being  in  breach  of  the  arrangement  come  to. 

From  that  time  on  until  1910,  when  the  waterworks  system 
of  the  town  was  intrusted  to  the  management  of  commissioners, 
only  $50  a quarter  was  demanded,  and  that  was  regularly  paid, 
and  no  claim  was  made  for  arrears. 

The  only  reasonable  inference  that  can  be  drawn  from  this 
state  of  facts  is,  that  the  council  of  each  year  recognised  the 
.justice  of  the  claim  of  the  appellants  that  they  should  not 
be  called  upon  to  pay  more  than  $50  a quarter,  and  accepted 
payment  of  that  sum  in  satisfaction  of  the  water  rates  payable  by 
them. 

This  reduction  in  the  water  rates  was  in  no  sense  a bonus. 
It  was  made  for  valuable  consideration ; and,  whatever  technical 
difficulties  there  might  have  been  in  compelling  the  corporation 
to  implement  its  agreement  because  it  was  not  authorised  by 
by-law  passed  with  the  assent  of  the  electors,  I should  be  sorry, 
indeed,  if  the  'Court  were  bound  to  prevent  the  corporation  from 
doing  justice  by  refraining  from  collecting  the  full  rates  which 
would  have  been  payable  by  the  appellants  according  to  the 
tariff. 

In  my  view,  the  Court  is  not  bound  to  compel  the  corporation 
to  exact  “the  pound  of  flesh.” 

The  Court  has  a large  discretion  as  to  granting  merely 
declaratory  judgments ; and,  apart  from  the  other  serious  objec- 
tions to  granting  such  a judgment  in  the  circumstances  of  this 
case,  in  the  exercise  of  that  discretion,  the  relief  which  by  the 
judgment  appealed  from  the  respondent  has  obtained  should 
not  have  been  granted. 

I would  allow  the  appeal  with  costs,  reverse  the  judgment  of 
the  trial  Judge,  and  substitute  for  it  a judgment  dismissing  the 
action  with  costs. 
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Kerley  v.  London  and  Lake  Erie  Railway  and 
Transportation  Co. 

Constitutional  Law — Ontario  Railway  Act,  1906,  secs.  3,  5,  193 — Application 
to  Railway  Company  Incorporated  by  Dominion  Statute — Undertaking 
within  Exclusive  Legislative  Authority  of  Parliament — B.N.A.  Act, 
sec.  91,  cl.  29 — Powers  Exercisable  under  Act  of  Incorporation — Rail- 
way Act  of  Canada,  1903,  sec.  6a. — R.S.C.  1906,  ch.  37,  sec.  9 — Procla- 
mation of  Governor  in  Council — Effect  of  and  Application  to  Company 
— Unnecessary  Declaration  that  Undertaking  for  General  Advantage 
of  Canada — “ Subject  to  the  Jurisdiction  of  the  Province ” — 4 Edw.  VII. 
ch.  10,  sec.  79(0.) 

The  language  of  sec.  193  of  :the  Ontario  Railway  Act,  1906,  must  be  read 
in'. connection  with  secs.  3 and  5,  which  deal  with  the  application  of  the 
Act;  and,  when  so  read,  it  is  clear  that  sec.  193  does  not  apply  to  any 
railway,  tramway,  or  street  railway  that  was  not  incorporated  under 
and  subject  to  its  exclusive  legislative  authority;  and  so  does  not  apply 
to  the  defendant  company,  which  was  incorporated  by  9 & 10  Edw.  VII. 
eh.  120 (D.),  with  the  objects  there  stated;  and,  therefore,  the  company’s 
undertaking  is  one  falling  within  the  exclusive  legislative  authority  of 
the  Parliament  of  Canada,  conferred  by  cl.  29  of  sec.  91  of  the  British 
North  America  Act:  the  question  as  to  the  legislative  body  which  has 
jurisdiction  has  to  be  determined,  not  by  a consideration  of  the  powers 

**  which  it  has  exercised,  but  of  those  which  it  is  authorised  by  its  Act  of 
incorporation  to  exercise;  and  the  declaration  that  the  company’s  under- 
taking was  a work  for  the  general  advantage  of  Canada  was  unnecessary 
to  bring  it  within  the  ambit  of  that  exclusive  legislative  authority. 

Toronto  Corporation  v.  Bell  Telephone  Co.  of  Canada,  [1905]  AjC.  62,  fol- 
lowed. 

And  held,  that  sec.  6a.  of  the  Railway  Act  of  Canada,  1903,  added  by  4 
Edw.  VII.  eh.  32,  sec.  2,  and  re-enacted  (with  some  changes  of  phrase- 
ology) in  R.S.C.  1906,  eh.  37,  as  sec.  9,  and  the  proclamation  of  the 
Governor  in  Council  of  the  !24th  November,  1906,  made  pursuant  to  sec. 
6a.,  confirming,  for  the  purposes  of  the  section,  sec.  193  of  the  Ontario 
Railway  Act,  1906,  had  not  the  effect  of  subjecting  the  company’s  rail- 
way, and  the  company  in  respect  of  it,  to  the  same  restrictions,  as  to 
the  operation  of  the  railway  on  Sunday,  as  are  applicable  to  railways 
subject  to  the  legislative  authority  of  the  Province. 

What  is  provided  for  by  sec.  6a.  is,  that  a railway  which,  but  for  the 
declaration  that  it  is  a work  for  the  general  advantage  of  Canada,  would 
be,  but  because  of  it  is  not,  subject  to  the  provincial  legislation,  shall 
thereafter,  notwithstanding  the  declaration,  be  subject  to  that  legislation. 

If  this  view  of  the  effect  of  the  Dominion  legislation  and  proclamation  was 
not  well-founded,  there  would  remain  the  difficulty  that  neither  the 
provincial  Act  of  1904  nor  sec.  193  applies  to  any  railway  that  is  not 
“subject  to  the  jurisdiction  of  the  Province”  (4  Edw.  VII.  ch.  10,  sec. 
79)  ; and  the  confirming  Acts  of  Parliament  can  have  no  greater  effect 
than  if  they  were  enacted  in  ipsissimis  verbis  of  the  provincial  Acts 
which  they  confirm. 

Judgment  of  Boyd,  C.,  26  O.L.R.  588,  reversed;  and  the  action  against  the 
company  for  penalties  for  operating  the  railway  on  a Sunday,  dismissed. 

Appeal  by  the  defendants  from  the  judgment  of  Boyd,  C., 
26  O.L.R.  588. 
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January  13.  The  appeal  was  heard  by  Meredith,  C.J.O., 
Maclaren,  Magee,  and  Hodgins,  JJ.A. 

31.  K.  Cowan , K.C.,  for  the  defendants.  The  defendants’  rail- 
way forms  part  of  a continuous  route  or  system  covered  by  a num- 
ber of  railway  and  navigation  companies,  and  is  within  the  excep- 
tion set  out  in  sub-sec.  5 of  sec.  9,  ch.  37,  R.S.C.  1906,  and,  there- 
fore, not  within  the  legislative  jurisdiction  of  the  Provincial  Legis- 
lature. The  provincial  Legislature  has  no  jurisdiction  to  enact 
prohibitory  legislation  such  as  is  enacted  by  the  Ontario  Railway 
Act,  1906,  6 Edw.  VII.  ch.  30,  sec.  193,  expressly  prohibiting 
work  on  the  Lord’s  day.  Legislation  in  respect  of  the  profan- 
ation of  the  Lord ’s  day  falls  under  the  head  of  criminal  law, 
and  is,  therefore,  within  the  exclusive  jurisdiction  of  the 
Dominion  Parliament : B.N.A.  Act,  sec.  91,  cl.  29 ; Attorney- 
General  for  the  Dominion  of  Canada  v.  Attorney s-General  for 
the  Provinces  of  Ontario  Quebec  and  Nova  Scotia  ( Fisheries 
case),  [1898]  A.C.  700,;  The  Queen  v.  Halifax  Electric  Tramway 
Co.  (1898),  30  N.S.R.  469;  In  re  Legislation  respecting  Absten- 
tion from  Labour  on  Sunday  (1905),  35  S.C.R.  581;  Eegina  v. 
Wason  (1890),  17  A.R.  221.  The  profanation  of  the  Lord’s  day 
was  a crime,  both  at  common  law  and  by  statute,  prior  to  the 
introduction  into  'Canada  of  the  criminal  law  of  England.  In 
Chitty’s  Criminal  Law,  vol.  2,  p.  20,  there  is  form  of  indictment 
against  a 'Sabbath-breaker.  The  stautes  of  3 Car.  I.  ch.  1 and 
29  Car.  II.  ch.  7 are  statutes  dealing  with  the  profanation  of  the 
Lord’s  day,  and  are  clearly  criminal  law.  These  statutes  were 
declared  to  be  in  force  in  Canada  by  the  Quebec  Act,  14  Geo.  III. 
ch.  83;  and,  under  the  B.N.A.  Act,  became  part  of  the  criminal 
law  of  Canada ; and,  when  such  legislation  is  on  the  statute-books 
of  the  Dominion,  the  field  must  be  considered  as  occupied,  and 
the  Provinces  can  have  no  possible  jurisdiction:  Ouimet  v. 
Bazin  (1912),  46  S.C.R.  502.  See  also  Attorney-General  for 
Ontario  v.  Hamilton  Street  R.W.  Co.,  [1903]  A.C.  524.  Lifting 
a provision  out  of  the  Lord ’s  Day  Act,  where  it  has  been  declared 
ultra  vires  of  the  Ontario  Legislature,  as  dealing  with  criminal 
law,  and  placing  it  in  the  Ontario  Railway  Act,  does  not  dis- 
robe it  of  its  criminal  character,  and  it  is  still  ultra  vires  of  the 
provincial  Legislature.  The  Railway  Act,  R.S.C.  1906,  ch.  37, 


App.  Div. 
1913 

Kerley 

v, 

London 

and 

Lake  Erie 
Railway 
and 

Transporta- 
tion Co. 


608 


ONTARIO  LAW  REPORTS. 


App.  Div. 
1913 

Kerley 

V. 

London 

AND 

Lake  Erie 
Railway 
and 

Transporta- 
tion Co. 


[VOL. 

sec.  9,  sub-sec.  3,  provides  that  the  Governor  in  Council  may,  by 
proclamation,  confirm,  for  the  purposes  of  that  section,  any  Act 
of  the  Legislature  of  any  Province  passed  after  the  10th  day  of 
August,  1904,  in  so  far  as  such  Act  purports  to  prohibit  or 
regulate,  “within  the  legislative  authority  of  the  Province, ’ ’ 
work,  business  or  labour  on  the  Lord’s  day.  The  decision  of  the 
learned  Chancellor  cannot  be  upheld  upon  the  principle  of  federal 
delegation  of  authority.  The  words  “within  the  legislative 
authority  of  the  Province”  are  clear  words  of  limitation,  and 
leave  the  situation  the  same  as  before  the  passing  of  that  Act. 
See  Attorney -General  for  Canada  v.  Attorney -General  for 
Ontario  (1894),  23  S.C.R.  458,  at  p.  471.  The  Railway  Act  of 
Canada,  sec.  9,  does  not  purport  or  attempt  either  to  delegate  its 
legislative  authority  or  to  extend  to  the  Province  any  rights  of 
legislation  in  respect  of  criminal  law  that  it  did  not  previously 
have.  The  learned  Chancellor  seems  to  have  formed  the  opinion 
that  the  defendants’  railway  came  under  the  jurisdiction  of  the 
Dominion  Parliament,  by  reason  only  of  it  having  been  declared 
‘ ‘ a work  for  the  general  advantage  of  Canada,  ’ ’ I submit  that 
this  view  cannot  be  upheld;  works  and  undertakings  connect- 
ing the  Province  with  any  other  Province  or  extending  beyond 
the  limits  of  the  Province  are  expressly  excepted  from  provin- 
cial control  under  cl.  10  of  sec.  92,  B.N.A.  Act,  and  the  charter 
of  these  defendants,  authorising  them  to  run  steamships  beyond 
the  limits  of  the  Province,  could  only  have  been  obtained  from 
the  Dominion  Parliament : B.N.A.  Act,  sec.  92,  cl.  10  a. ; and, 
even  though  it  has  been  declared  to  be  a work  for  “the  general 
advantage  of  'Canada,”  such  declaration  is  superfluous  and 
unnecessary  to  bring  it  within  the  jurisdiction  of  the  Dominion 
Parliament.  Sub-clauses  a.  and  c.  of  cl.  10,  sec.  92,  B.N.A  Act, 
are  mutually  exclusive ; and,  if  any  work  or  undertaking  comes 
under  sub-clause  a.,  it  cannot  logically  come  under  sub-clause 
c.  The  general  scheme  of  the  B.N.A.  Act  is  to  give  supremacy 
to  the  Dominion,  where  any  conflict'  arises.  Sub-clause  a.  is 
specific ; sub-clause  c.  is  general.  The  learned  Chancellor  seems 
to  have  based  his  judgment  somewhat  on  the  fact  that  this 
railway  came  exclusively  under  sub-clause  c.,  for  the  reason  that 
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the  works  which  the  defendants;  were  at  present  carrying  on 
could  be  carried  on  under  incorporation  by  the  provincial  Legis- 
lature; and,  therefore,  the  road  should  be  regarded  purely  and 
simply  as  a provincial  railway;  but  I submit  that  it  is  clear 
that  the  defendants  are  a company  extending  beyond  the  limits 
of  the  Province,  within  the  meaning  of  sub-clause  a.,  and  that 
the  failure  or  neglect  to  put  its  charter  powers  into  operation 
is  entirely  immaterial:  Toronto  Corporation  v.  Bell  Telephone 
Co.  of  Canada,  [1905]  A.C.  52.  The  legislation  in  question  is 
not  civil  or  police  regulation,  but  is  legislation  quoad  Sunday 
pure  and  simple,  and  is,  therefore,  legislation  in  respect  of 
criminal  law.  Further,  legislation  imposing  penalties  for  the 
profanation  of  the  Lord’s  day  is  legislation  in  respect  of 
criminal  law.  I also  refer  to  the  following  authorities:  Regina 
v.  Lawrence  (1878),  43  U.C.R.  164;  Regina  v.  Boardman  (1871), 
30  U.'C.R.  553;  Regina  v.  Shaw  (1891),  7 Man.  L.R.  518;  Mayor , 
etc.,  of  Portsmouth  v.  Smith  (1885),  10  App.  Cas.  364;  L’ Associ- 
ation St.  Jean-Baptiste  de  Montreal  v.  Brault  (1900),  30  S.C.R. 
598,  at  p.  603. 

J.  A.  Paterson,  K.C.,  for  the  plaintiff.  The  railway 
in  question  does  not  come  within  the  exceptions  set  out 
in  R.S.C.  1906,  eh.  37,  sec.  9,  sub-sec.  5 (a),  because  it 
does  not  form  “part  of  a continuous  route  or  system  operated 
between  two  or  more  Provinces,  or  between  any  Province  and 
a foreign  country,  so  as  to  interfere  with  or  affect  through  traffic 
thereon.”  There  is  no  direct  physical  connection  between 
its  road-bed  and  any  other  through  road,  and  this  is  necessary 
to  come  within  the  description  of  “a  continuous  route  or  system” 
as  set  forth  in  the  Act:  Hammans  v.  Great  Northern  Western 
R.W.  Co.  (1883),  4 Ry.  & Canal  Traffic  Cas,  181,  and  Great 
Central  R.W.  Co.  v.  Lancashire  and  Yorkshire  R.W.  Co.  (1908), 
13  Ry.  & Canal  Traffic  Cas.  266 ; Black  v.  Delaware  and  Raritan 
Canal  Co.  (1871),  22  N.J.  Eq.  130,  402.  Nor  does  the  railway 
come  within  the  exceptions  set  out  in  sec.  9,  sub-sec.  5 ( h ),  of  the 
same  Act,  because  there  is  no  evidence  given  of  any  ‘ ‘ continuous 
route  or  system”  between  any  of  the  ports  on  the  Great  Lakes  and 
such  ‘ • continuous  route  or  system,  ’ ’ that  is,  a continuous  route  or 
system  as  set  forth  in  sub-sec.  5 (a),  being  one  operated  between 
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two  or  more  Provinces  or  between  any  Province  and  a foreign 
country,  so  as  to  interfere  with  or  affect  through  traffic.  The 
real,  substantial  question  is  as  to  the  constitutionality  of  the 
Ontario  Railway  Act,  1906,  6 Edw.  YII.  ch.  30,  sec.  193 ; if  that  is 
constitutional,  then  the  effect  of  this  Act,  as  applied  to  the  right 
of  a railway  company  created  by  an  Ontario  charter  to  run 
trains  on  Sundays  is  transferred  by  virtue  of  R.S.C.  1906,  ch.  37, 
sec.  9,  to  railway  companies  created  by  a Dominion  charter,  to 
which  class  the  defendants  belong.  The  defendants  dispute  the 
constitutionality  of  sec.  9 of  R.S.'C.  1906,  ch.  37,  as  it  purports 
to  delegate  its  authority  quoad  its  Sunday  running  powers  to 
the  Ontario  Legislature.  This  position  cannot  be  maintained. 
Within  the  area  and  limits  of  subjects  mentioned  in  sec.  92  of  the 
B.N.A.  Act,  Provincial  Legislatures  are  supreme,  and  have  the 
same  authority  as  the  Imperial  Parliament  or  the  Parliament  of 
the  Dominion  would  have,  in  like  circumstances,  to  confide  to  a 
municipal  institution  or  body  of  its  own  creation  authority  to 
make  by-laws  or  regulations  as  to  subjects  specified  in  the  enact- 
ment, and  with  the  object  of  carrying  the  enactment  into  oper- 
ation and  effect.  See  Hodge  v.  The  Queen  (1883),  9 App.  Cas. 
117.  Under  the  principle  of  Hodge  v.  The  Queen,  there  is  no 
abdietion  of  sovereignty  in  legislating  by  delegation,  nor  is 
there  in  legislating  by  relation  or  reference : Regina  v.  O 9 Rourke 
(1882),  1 O.R.  464.  There  is  always  a presumption  in  favour  of 
an  existing  Act  being  constitutional : Edgar  v.  Central  Bank  of 
Canada  (1888),  15  A.R.  193,  at  p.  202;  Valin  v.  Langlois  (1879), 
5 App.  'Cas.  115.  The  Ontario  Railway  Act,  1906,  sec.  193,  is 
made  constitutional  by  R.S.'C.  1906,  ch.  37,  sec.  9,  sub-sec.  3. 
Section  193  of  the  Ontario  Railway  Act,  1906,  was  passed  after 
the  10th  August,  1904,  and  was  duly  confirmed  by  proclamation. 
The  railway  in  question  is  a local  work  or  undertaking,  within  the 
meaning  of  the  B.N.A.  Act,  sec.  92,  sub-sec.  10,  and  is,  therefore, 
properly  governed  in  all  its  details  of  operation  by  the  Province ; 
and  it  can,  therefore,  limit  its  running  within  certain  hours  of 
the  day,  or  prohibit  its  running  on  Monday  or  Tuesday  or 
Sunday.  In  this  regard  it  does  not  entrench  on  the  domain  of 
criminal  law ; it  only  touches  the  question  as  a special  regulation 
for  a body  of  its  own  creation  and  for  its  welfare:  Regina  v. 
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Wason,  17  A.R.  221.  The  provincial  law  in  question  provides  for 
a penalty  to  be  sued  for  in  a civil  Court,  and  it  does  not  in  any 
respect  touch  criminal  jurisdiction;  and,  if  the  penalty  cannot 
be  recovered  by  civil  process,  that  is  an  end  of  the  remedy. 
The  Act  incorporating  the  defendants  declares  that  the  work  is 
for  the  general  advantage  of  Canada,  The  defendants  were 
especially  careful  to  get  that  expression,  with  all  its  advantages, 
into  their  Act;  and  the  Dominion  Railway  Act,  R.'S.C.  1906, 
eh.  37,  sec.  9,  definitely  and  especially  applies  to  the  defendants’ 
railway.  The  Ontario  Railway  Act  in  question  has  nothing  to 
do  with  the  observance  of  the  Lord’s  day,  but  is  simply  an  Act 
restricting  railway  labour.  I also  refer  to  Be  Karry  and  City  of 
Chatham  (1909),  20  O.L.R.  178,  affirmed  in  (1910),  21  O.L.R. 
566  ; Baker  v.  Municipal  Council  of  Paris  (1853),  10  U.C.R.  621 ; 
In  re  Campbell  and  City  of  Stratford  (1907),  14  O.L.R.  184. 

Cowan,  in  reply. 
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May  5.  The  judgment  of  the  Court  was  delivered  by 
Meredith,  C.J.O. : — The  action  is  brought  to  recover  penalties 
for  alleged  contraventions  by  the  appellants  of  the  provisions 
of  sec.  193  of  the  Ontario  Raihvay  Act,  1906,  which  provides  as 
follows : — 

“193. — (1)  No  company  or  municipal  corporation  operating 
a street  railway,  tramway  or  electric  railway,  shall  operate  the 
same  or  employ  any  person  thereon  on  the  first  day  of  the  week 
commonly  called  Sunday,  except  for  the  purpose  of  keeping  the 
track  clear  of  snow  or  ice,  or  for  the  purpose  of  doing  other  work 
of  necessity.  . 

“(2)  Notwithstanding  anything  in  this  Act  or  in  the 
special  Act  or  in  any  agreement  contained,  companies  which  have 
before  the  first  day  of  April,  1897,  regularly  run  cars  on  Sunday 
may  hereafter  do  so,  but  the  forgoing  sub-section  shall  not 
confer  any  rights  so  to  run  cars  on  Sunday  not  now  possessed  by 
such  companies  nor  shall  it  affect  or  apply  to  any  company 
which  has  by  its  charter  or  by  any  special  Act  the  right  or 
authority  to  run  cars  on  Sunday  nor  shall  it  affect  the  right 
(if  any)  of  the  Toronto  Railway  'Company  to  run  cars  on 
Sunday;  nor  shall  it  affect  the  right  of  any  railway  company 
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right  shall  be  continued  as  though  such  statute  stood  unrepealed. 

“(3)  For  every  train  or  car  run  or  operated  in  violation 
of  this  section,  the  company  shall  forfeit  and  pay  the  sum  of 
$400,  to  be  recovered  in  any  court  having  jurisdiction  in  civil 

Transporta-  cases,  for  the  amount,  by  any  person  suing  for  the  same  under 
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recovery  of  the  said  sum  shall  he  brought  before  a court  having 
jurisdiction  as  'aforesaid  in  the  place  from  which  such  train  or 
car  started,  or  through  which  it  passed  or  at  which  it  stopped 
in  the  course  of  such  operation. 

‘r(4)  All  moneys  recovered  under  the  provisions  of  this 
section  shall  be  appropriated  as  follows  : One  moiety  thereof  to 
the  plaintiff  and  the  other  moiety  to  the  local  municipality  from 
which  the  train  or  car  started ; but  if  the  train  or  car  is  operated 
by  the  municipality  from  within  whose  limits  the  same  started, 
the  plaintiff  shall  receive  the  whole  amount  so  recovered. 

“ (5)  The  conductor  or  other  person  in  charge  of  any  train 
or  car  run  or  operated  in  violation  of  the  provisions  of  this 
section  shall  be  liable  for  every  such  offence  to  a penalty  not 
exceeding  $40  nor  less  than  $1,  besides  costs,  and  the  same  shall  be 
recoverable  on  summary  conviction. 

“(6)  This  section  shall  apply  to  all  railways  operated  by 
electricity  and  street  railways  whether  they  are  operated  on  a 
highway  or  on  a right  of  way  owned  by  the  company.” 

The  language  of  the  section  is  wide  enough  to  embrace  all 
street  railways,  tramways,  and  electric  railways  situate  within 
the  Province,  but  it  must  be  read  in  connection  with  the  earlier 
sections  which  deal  with  the  application  of  the  Act;  and,  when 
so  read,  it  .is  abundantly  clear  that  it  was  not  intended  by  the 
Legislature  that  any  of  the  provisions  of  the  Act  should  apply  to 
any  railway,  tramway,  or  street  railway  that  was  not  incorpor- 
ated under  its  authority  and  subject  to  its  exclusive  legislative 
authority. 

The  earlier  sections  to  which  I refer  are  secs.  3 and  5. 
Sub-section  1 of  sec.  3 provides  as  follows : — 
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“3. — (1)  This  Act  shall,  unless  otherwise  expressed,  apply  to 
all  persons,  companies,  railways  (other  than  Government  rail- 
ways) and  (when  so  expressed)  to  street  railways  within  the 
legislative  authority  of  the  Legislature  of  Ontario,  and  whether 
such  railways  are  operated  by  steam,  electricity  or  other  motive 
power,  and  whether  constructed  and  operated  on  highways  or  on 
lands  owned  by  the  company  or  partly  on  highways  and  partly 
on  such  lands,  and  shall  be  incorporated  and  construed,  as  one 
Act,  with  the  special  Act,  subject  as  herein  provided,” 

And  the  latter  part  of  sec.  5 reads  as  follows : ‘ ‘ unless  other- 
wise expressly  provided  in  this  Act  or  the  special  Act  this  Act 
shall  apply  to  every  railway  company  incorporated  under  a 
special  Act,  or  any  public  Act  of  this  Province,  and  the  sections 
expressly  made  applicable  shall  apply  to  every  street  railway 
company  so  incorporated,  but  where  the  provisions  of  the  special 
Act  'and  the  provisions  of  this  Act  are  inconsistent  the  special 
Act  shall  be  taken  to  override  the  provisions  of  this  Act  so  far  as 
is  necessary  to  give  effect  to  such  special  Act. 9 ’ 

The  earlier  legislation  on  the  subject  dealt  with  by  sec.  193, 
was  4 Edw.  VII.  ch.  10,  sec.  79,  and  it  was  in  terms  made  applic- 
able to  street  railways,  tramways,  and  electric  railways  subject 
as  such  to  the  jurisdiction  of  this  Province. 

The  Act  of  1906  was  mainly  a consolidation  of  the  existing 
law,  and  the  draftsman,  instead  of  limiting  the  application  of  the 
provisions  of  sec.  193  as  they  were  limited  in  sec.  79  of  the  Act 
of  1904,  accomplished  the  same  purpose  by  the  general  provisions 
of  secs.  3 and  5,  to  which  I have  referred. 

Section  193  does  not,  in  my  opinion,  apply  to  the  appellant 
company  or  its  undertaking;  the  company  was  incorporated  by 
an  Act  of  the  Parliament  of  Canada,  9 & 10  Edw.  VII.  ch.  120, 
and  it  is  empowered,  in  addition  to  constructing  and  operating 
lines  of  railway  within  the  Province,  “for  the  purposes  of  its 
undertaking,  to  construct,  acquire  and  navigate  steam  and  other 
vessels  for  the  conveyance  of  passengers,  goods  and  merchandise 
to  and  from  the  city  of  Cleveland  in  the  State  of  Ohio  and 
other  places,  and  construct,  acquire,  lease  and  dispose  of  wharfs, 
docks,  elevators,  warehouses,  offices  and  other  structures  to  be 
used  to  facilitate  the  carrying  on  of  business  in  connection  there- 
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with”  (sec.  12)  ; and,  by  sec.  2,  its  undertaking  is  declared  to  be 
a work  for  the  general  advantage  of  Canada. 

Such  being  the  objects  for  which  the  company  was  incorpor- 
ated, it  is  clear,  I think,  that  its  undertaking  is  one  falling 
within  the  exclusive  legislative  authority  of  the  Parliament  of 
Canada,  conferred  by  cl.  29  of  sec.  91  of  the  British  North 
America  Act,  the  question  as  to  the  legislative  body  which  has 
jurisdiction  having  to  be  determined,  as  was  decided  by  the 
Judicial  Committee  of  the  Privy  Council,  in  Toronto  Corporation 
v.  Bell  Telephone  Co.  of  Canada,  [1905]  A.C.  52,  not  by  a 
consideration  of  the  powers  which  it  has  exercised,  but  of  those 
which  it  is  empowered  by  its  Act  of  incorporation  to  exercise. 

That  a provincial  Legislature  is  not  competent  to  interfere 
with  the  operations  of  a company  whose  undertaking  is  subject 
to  the  exclusive  legislative  authority  of  the  Parliament  of  Canada, 
appeared  so  clear  to  their  Lordships  of  the  Judicial  Committee 
that  Lord  Macnaghten,  in  delivering  their  judgment  in  Toronto 
Corporation  v.  Bell  Telephone  Co.  of  Canada,  treated  the  propo- 
sition as  axiomatic,  and  dealt  with  it  by  the  simple  statement 
that  “it  would  seem  to  follow  that  the  Bell  Telephone  Company 
acquired  from  the  Legislature  of  Canada  all  that  was  necessary 
to  enable  it  to  carry  on  its  business  in  every  Province  of  the 
Dominion,  and  that  no  provincial  Legislature  was  or  is  com- 
petent to  interfere  with  its  operations,  as  authorised  by  the 
Parliament  of  Canada”  (p.  57). 

It  follows  from  this  that  the  declaration  that  the  appellant 
company’s  undertaking  was  a work  for  the  general  advantage  of . 
Canada  was  unnecessary  to  bring  it  within  the  ambit  of  that  ex- 
clusive legislative  authority,  and,  to  use  the  language  of  Lord 
Macnaghten  in  the  Bell  Telephone  Company  case,  that  declar- 
ation was  “unmeaning”  (p.  60). 

For  these  reasons,  I am  of  opinion  that  the  respondent’s  action 
must  fail  unless  the  legislation  of  the  Parliament  of  Canada  and 
the  proclamation  of  the  Governor  in  Council  to  which  I am  about 
to  refer  have  had  the  effect  of  subjecting  the  appellants’  railway, 
and  the  appellants  in  respect  of  it,  to  the  same  restrictions,  as  to 
the  operation  of  the  railway  on  Sunday,  as 'are  applicable  to 
railways  subject  to  the  legislative  authority  of  the  Province. 
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In  the  same  year  in  which  sec.  79  of  4 Edw.  VII.  eh.  10  was 
enacted,  the  Railway  Act  of  Canada,  1903,  was  amended  by 
4 Edw.  VII.  ch.  32,  see.  2,  by  adding  the  following  as  section 

6a : — 

“ 6a.  Notwithstanding  anything  in  this  Act  or  in  any  other 
Act,  every  railway,  steam  or  electric  street  railway,  and  tramway, 
wholly  situate  within  one  Province  of  Canada,  but,  in  its  entirety 
or  in  part,  declared  by  the  Parliament  of  Canada  to  be  a work 
for  the  general  advantage  of  Canada,  and  every  person  employed 
thereon,  in  respect  of  such  employment,  and  every  person,  com- 
pany, corporation  or  municipality  owning,  controlling  or  oper- 
ating it  wholly  or  partly,  in  respect  of  such  ownership,  control 
or  'operation,  shall,  notwithstanding  such  declaration,  be  subject 
to  any  Act  of  the  Legislature  of  the  Province  in  which  it  is 
situate,  prohibiting  or  regulating  work,  business  or  labour  upon 
the  first  day  of  the  week,  commonly  called  Sunday,  which  is  in 
force  at  the  time  of  the, passing  of  this  Act;  and  every  such  Act 
is  hereby,  in  so  far  as  it  is  in  other  respects  within  the  powers 
of  the  Legislature,  confirmed  and  ratified,  and  made  as  valid  and 
effectual  for  the  purposes  of  this  section  as  if  it  had  been  duly 
enacted  by  the  Parliament  of  Canada. 

“(2).  The  Governor  in  Council  may  at  any  time  and  from 
time  to  time  by  proclamation  confirm,  for  the  purposes  of  this 
section,  any  Act  of  the  Legislature  of  any  Province  passed  after 
the  passing  of  this  Act  for  the  prohibition  or  regulation  of  work, 
business  or  labour  upon  the  first  day  of  the  week,  commonly 
called  Sunday ; and  from  and  after  the  date  of  any  such  procla- 
mation the  Act  thereby  confirmed,  in  so  far  as  it  is  in  other 
respects  within  the  powers  of  the  Legislature,  shall  for  the 
purposes  of  this  section  be  confirmed  and  ratified  and  made  as 
valid  and  effectual  as  if  it  had  been  enacted  by  the  Parliament  of 
Canada  ; and,  notwithstanding  anything  in  this  Act  or  in  any 
other  Act,  every  railway,  steam  or  electric  street  railway,  and 
tramway,  wholly  situate  within  such  Province,  but  declared  by 
the  Parliament  of  Canada  to  be,  in  its  entirety  or  in  part,  a work 
for  the  general  advantage  of  Canada,  and  every  person  employed 
thereon,  in  respect  of  such  employment,  and  every  person,  eom- 
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pany,  corporation  or  municipality  owning,  controlling  or  oper- 
ating it  wholly  or  partly,  in  respect  of  such  ownership,  control 
or  operation,  shall  thereafter,  notwithstanding  such  declaration, 
be  subject  to  the  Act  so  confirmed  in  so  far  as  that  Act  is 
otherwise  intro,  vires  of  the  Legislature. 

“ (3).  This  section  shall  not  apply,  so  far  as  to  interfere  with 
or  affect  through  traffic  thereon,  to  any  railway  or  part  of  a 
railway  which  forms  part  of  a continuous  route  or  system 
operated  between  two  or  more  Provinces  or  between  any  Province 
and  a foreign  country,  or  to  any  railway  or  part  of  a railway 
between  any  of  the  ports  on  the  Great  Lakes  and  such  continuous 
route  or  system ; nor  shall  it  apply  to  any  railway  or  part  of  a 
railway  which  the  Governor  in  Council,  by  proclamation, 
declares  to  be  exempt  from  the  provisions  of  this  section.  ’ ’ 

In  the  consolidation  of  1906  (R.S.O.  1906,  eh.  37),  this  section, 
rearranged  and  with  some  changes  in  its  phraseology,  appears 
as  sec.  9. 

Acting  under  the  authority  conferred  by  sec.  6a.,  the  Gov- 
ernor in  Council,  by  proclamation  dated  the  24th  day  of  Novem- 
ber, 1906,  confirmed,  for  the  purposes  of  the  section,  sec.  193 
of  the  Ontario  Railway  Act,  1906. 

It  is  perhaps  to  be  regretted  that  the  Act  of  1904  did  not  in 
some  way  designate  the  provincial  legislation  which  it  was 
intended  to  ratify  and  confirm,  but  I apprehend  that,  so  far  as 
the  Province  of  Ontario  was  concerned,  it  was  the  legislation 
which  had  been  enacted  a few  months  before  by  sec.  79,  which 
I have  quoted. 

What  then  is  the  effect  of  this  legislation  and  of  the  procla- 
mation of  the  Governor  in  Council? 

Before  the  Act  of  1904  was  passed,  it  had  been  decided  by  the 
Judicial  Committee  that  the  legislation  of  this  Province  embodied 
in  the  Lord’s  Day  Act,  treated  as  a whole,  was  beyond  the  com- 
petency of  the  Ontario  Legislature  to  enact,  because  it  was 
criminal  law  within  the  meaning  of  el.  27  of  sec.  91  of  the  British 
North  America  Act. 

It  is  common  knowledge  that  much  irritation  had  been  caused, 
especially  in  this  Province,  by  the  action  of  the  Parliament  of 
Canada  in  incorporating  companies  with  purely  local  objects  and 
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bringing  them  within  the  ambit  of  its  exclusive  legislative  auth- 
ority by  declaring  their  undertakings  to  be  works  for  the  general 
advantage  of  'Canada ; and  it  was  said  that  purely  local  electric 
or  street  railway  companies  sought  incorporation  by  the  Parlia- 
ment of  Canada  in  order  to  escape  from  the  restrictions  on  the 
right  to  operate  their  railways  on  Sunday,  to  which  they  would 
be  subject  if  incorporated  by  a provincial  Legislature. 

The  legislation  by  Parliament  in  1904  was  intended,  I have  no 
doubt,  to  meet  the  demands  of  those  Who  claimed  that  purely 
local  railways  ought  to  be  subject  to  such  laws  as  the  Legislatures 
of  the  Provinces  in  which  they  were  situate  might  see  fit  to  enact 
with  regard  to  their  operation  on  Sunday. 
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How  far  then  has  Parliament  gone  in  meeting  these 
demands?  Only,  I think,  to  the  extent  of  making  subject  to  pro- 
vincial legislation  as  to  Sunday  labour  such  railways  as,  but  for 
the  declaration  that  they  were  works  for  the  general  advantage 
of  Canada,  would  have  been  subject  to  that  legislation. 

Accordingly,  sec.  6a.  deals  only  with  railways  declared  by  the 
Parliament  of  Canada  to  be  works  for  the  general  advantage  of 
Canada,  and  these  railways  are  thereafter,  “notwithstanding 
such  declaration,”  to  be  subject  to  the  provincial  legislation.  In 
other  words,  what  is  provided  is,  that  a railway  which,  but  for 
the  declaration,  would  be,  but  because  of  it  is  not,  subject  to  the 
provincial  legislation,  shall  thereafter,  notwithstanding  the 
declaration,  be  subject  to  that  legislation. 

What  is  meant  by  the  provision  of  the  latter  part  of  the 
first  sub-section,  that  “ every  such  Act  is  hereby,  in  so  far  as  it 
is  in  other  respects  within  the  powers  of  the  Legislature,  con- 
firmed and  ratified,  and  made  as  valid  and  effectual  for  the  pur- 
poses of  this  section  is  if  it  had  been  duly  enacted  by  the 
Parliament  of  Canada?” 

It  can  hardly  be  that  it  was  intended  that  the  question  of  the 
authority  of  the  provincial  Legislatures  to  enact  Sunday  obser- 
vance laws  was  to  be  left  open,  'and  that  there  was  to  be  no  con- 
firmation if  it  should  ultimately  be  determined  that  it  was  not 
competent  for  a provincial  Legislature  to  enact  such  laws,  even 
if  limited  in  their  operation  to  railways  and  railway  companies. 
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What,  in  my  opinion,  was  meant,  was  to  make  it  clear  that 
the  section  was  not  to  apply  to  railways  which,  apart  from  the 
declaration  that  they  were  works  for  the  general  advantage  of 
Canada,  would  not  he  subject  to  the  legislative  authority  of  a 
provincial  Legislature. 

In  sub-sec.  2,  which  confers  power  on  the  Governor  in  Council 
to  confirm  and  ratify  provincial  legislation,  similar  language  is 
used,  the  provision  being  that  the  Act  to  which  the  proclamation 
applies,  ‘ ‘ in  so  far  as  it  is  in  other  respects  within  the  powers  of 
the  Legislature,  shall  for  the  purposes  of  this  section  be  confirmed 
and  ratified  . ...  . and  in  the  latter  part  of  the  sub-section 
the  language  used  in  sub-sec.  1,  to  which  I have  referred,  is 
repeated. 

If,  as  I have  already  said,  the  appellant  company,  having 
regard  to  the  objects  for  which  it  was  incorporated,  could  not 
have  been  incorporated  by  the  Legislature  of  this  Province,  it 
follows,  if  I am  right  in  the  view  I have  expressed  as  to  the  effect 
of  the  legislation  of  the  Parliament  of  Canada,  and  the  procla- 
mation of  the  Governor  in  Council,  that  neither  that  legislation 
nor  the  proclamation  has  an  application  to  or  affects  the 
appellant  company  or  its  railway. 

If,  however,  my  view  as  to  the  effect  of  the  legislation  and 
proclamation  is  not  well-founded,  there  would  remain  the 
difficulty  that  neither  the  provincial  Act  of  1904  nor  sec.  193 
applies  to  any  railway  that  is  not  “subject  to  the  jurisdiction  of 
the  Province,”  or,  as  expressed  in  the  Act  of  1906,  is  not 
‘ ‘ within  the  legislative  authority  of  the  Legislature  of  Ontario ; ’ ’ 
and  the  confirming  Acts  of  the  Parliament  of  Canada  can  have 
no  greater  effect  than  if  they  were  enacted  in  ipsissimis  verbis 
of  the  provincial  Acts  which  they  confirm.  In  other  words,  the 
legislation  does  not  apply  to  undertakings  within  the  exclusive 
legislative  authority  of  the  Parliament  of  Canada,  and  its 
confirmation  by  Parliament  does  not  extend  its  operation  to  them. 

I have  mentioned  that  in  the  consolidation  of  1906,  sec.  6a.  is 
rearranged  and  its  phraseology  is  somewhat  changed. 

The  changes  in  phraseology  probably  do  not  alter  the  mean- 
ing of  the  section,  but  they  bring  out  more  clearly  what  I have 
said  was,  in  my  opinion,  the  purpose  of  the  legislation. 
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It  is  satisfactory  to  know  that  the  construction  I have  placed 
upon  the  legislation  of  the  Parliament  of  Canada  is  in  accord 
with  the  intention  of  the  framer  of  sec.  6a.,  the  then  Minister  of 
Justice — -see  Hansard,  1904,  vol.  66,  p.  5684,  vol.  67,  pp.  7566 
to  7571. 

Several  important  constitutional  questions  were  considered 
and  dealt  with  by  the  learned  Chancellor ; but,  in  the  view  I have 
taken,  it  is  unnecessary  to  determine  them,  and  I refrain  from 
expressing  any  opinion  upon  them.  See  Citizens  Insurance  Co.  of 
Canada  v.  Parsons  (1881),  7 App.  Cas.  96,  113. 

I would  allow  the  appeal  with  costs,  reverse  the  judgment 
of  the  Chancellor,  and  substitute  for  it  a judgment  dismissing 
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the  action  with  costs. 


Appeal  allowed. 
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[APPELLATE  DIVISION.] 

J.  J.  Gibbons  Limited  v.  Berliner  Gramophone  Co.  Limited. 

Writ  of  Summons — Service  out  of  the  Jurisdiction — Con.  Rule  162  (h) — • 
Assets  in  Ontario — Debts  Owing  to  Defendant  at  Time  Service  Al- 
lowed— Discretion — -Forum — -Appeal. 

Held,  reversing  the  decision  of  Middleton,  J.,  27  O.L.R,  402,  that  service 
of  the  writ  of  summons  upon  the  defendants  in  the  Province  of  Quebec 
was  properly  allowed  under  the  provisions  of  Oon.  Pule  162  ( 1%) . The 
debts  that  were  due  to  the  defendants  at  the  time  the  service  was  al- 
lowed were  assets  in  Ontario  exigible  under  the  process  of  the  -Court; 
the  Pule  does  not  mean  that  there  must  be  assets  that  will  be  available 
when  judgment  is  recovered.  The  case  was  not  one  in  which  the  dis- 
cretion of  the  -Court  should  be  exercised  against  allowing  the  service; 
the  Ontario  forum  was  the  more  convenient  one  for  the  trial  of  the 
action. 

Appeal  by  the  plaintiff  company  from  the  order  of  Middle- 
ton,  J.,  in  Chambers,  27  O.L.R.  402,  staying  all  proceedings  in 
this  action,  upon  the  service  of  the  writ  of  summons  made  in  the 
Province  of  Quebec,  until  after  the  conclusion  of  any  action 
which  the  plaintiff  company  might  bring  in  that  Province.  The 
order  was  made  upon  the  defendant  company’s  appeal  from  an 
order  of  Mr,  George  S.  Holmested,  K.C.,  Senior  Registrar  of  the 
High  Court  of  Justice,  sitting  for  the  Master  in  Chambers,  on 
the  11th  November,  1912,  dismissing  an  application  by  the  de- 
fendant company  to  set  aside  an  order  made  by  the  Master  in 
Chambers  on  the  20th  September,  1912,  permitting  the  issue 
and  service  of  a writ  of  summons  (the  commencement  of  this 
action)  on  the  defendant  company  out  of  Ontario,  namely,  in 
the  Province  of  Quebec. 

May  6.  The  appeal  was  heard  by  Meredith,  C.J.O.,  Mac- 
laren,  Magee,  and  Hodgins,  JJ,A. 

J.  F.  Boland , for  the  appellant  company.  The  service  was 
properly  allowed.  There  were  assets  of  defendants  -in  the  juris- 
diction: Con.  Rule  162  (h)  ; Kemerer  v.  Watterson  (1910),  20 
O.L.R.  451.  It  is  within  the  competence  of  the  Master  to  exer- 
cise discretion,  but  it  is  not  open  to  a Judge  on  appeal  to  exercise 
discretion:  Phillips  v.  Malone  (1902),  3 O.L.R.  47,  53.  [Mere- 
dith, C.J.O. : — But  it  is  open  to  the  Judge 'to  reverse  it  if  the 
Master  is  wrong  in  exercising  it.]  Counsel  cited  Societe  Gen- 
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erale  de  Paris  v.  Dreyfus  Brothers  (1887),  37  Ch.D.  215;  Logan 
v.  Bank  of  Scotland,  [1906]  1 K.B.  141.  [Meredith,  C.J.O. : — 
It  is  merely  as  a matter  of  expediency  that  the  Court  may  think 
it  better  to  have  the  case  tried  in  another  country.]  Counsel 
referred  to  Con.  Rule  162(e).  [Meredith,  C.J.O. : — The  ques- 
tion is,  was  there  a breach  in  Ontario  of  a contract  to  be  per- 
formed in  Ontario?]  The  breach  consisted  in  (1)  refusing  to  pay 
and  (2)  cancellation  by  a letter  to  Toronto  from  Montreal. 
The  place  for  payment  of  accounts  is  Toronto.  There  are  thus 
assets  in  the  jurisdiction.  Counsel  referred  to  Comber  v.  Ley- 
land,  [1898]  A.C.  524;  Rein  v.  Stein,  [1892]  1 Q.B.  753;  Wil- 
liam Blackley  Limited  v.  Elite  Costume  Co.  Limited  (1905),  9 
O.L.R.  382;  Tytler  v.  Canadian  Pacific  R.W.  Co.  (1898),  29 
O.R.  654. 

R.  C.  H.  Cassels,  for  the  respondent  company,  contended 
that  no  place  of  payment  was  mentioned,  and  that  hence,  as 
decided  in  Phillips  v.  Malone,  3 O.L.R.  47,  492,  the  domicile  of 
the  debtor  should  be  the  place  of  payment,  and  service  out  of 
Ontario  should  not  be  allowed.  [Meredith,  C.J.O. The  con- 
tract was  only  technically  made  in  Quebec.]  As  to  assets  in  On- 
tario (Con.  Rule  162  (h)),  an  affidavit  shews  that  the  defendant 
company  have  no  place  of  business  in  Ontario.  Kemerer  v.  Wat- 
terson,  20  O.L.R.  451,  is  distinguishable  on  the  facts.  There  must 
be  assets  that  will  be  available  when  judgment  is  recovered. 
The  discretion  of  the  learned  Judge  in  staying  the  action  was 
properly  exercised. 

At  the  conclusion  of  the  argument,  the  judgment  of  the 
Court  was  delivered  by  Meredith,  C.J.O. : — This  is  an  appeal 
by  the  plaintiffs  from  the  order  of  Middleton,  J.,  dated  the 
22nd  November,  1912,  reversing  the  order  of  the  Senior  Regis- 
trar, dated  the  11th  November,  1912,  allowing  service  of  the 
writ  of  summons  on  the  respondents  in  Montreal,  where  they 
carry  on  business. 

Mr.  Cassels  has  argued  this  case  very  ably  and  said  every- 
thing that  could  be  said  in  support  of  his  contention;  but  we 
think  that  the  service  was  properly  allowed  under  the  pro- 
visions of  the  Rule  as  to  assets  in  the  Province. 
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To  read  the  Rule  as  Mr.  Cassels  would  have  us  read  it, 
would  practically  wipe  out  the  provision  which  was  enacted  to 
cover  cases  where  persons  living  near  the  border  were  trading 
on  each  side  of  the  line.  It  was  felt  a great  hardship  that, 
although  there  were  assets  in  the  Province,  the  creditor  had 
to  go  to  the  neighbouring  Province  and  sue  there  in  order  to 
recover  his  debt. 

The  debts  that  were  due  to  the  respondents  at  the  time  the 
service  was  allowed  were  assets  in  Ontario  exigible  under  the 
process  of  the  Court. 

I do  not  think  that  the  Rule  should  be  construed  as  narrowly 
as  Mr.  Cassels  contends  for — that  there  must  be  assets  that  will 
be  available  when  judgment  is  recovered.  That  would  be  alto- 
gether too  shifting  a thing.  As  Mr.  Justice  Maclaren  put  it, 
in  the  course  of  the  argument,  it  is  the  possession  of  assets  in 
the  Province  which  are  not  exempt  from  execution  under  the 
law  that  gives  the  right  to  sue  in  Ontario. 

Then  we  are  asked  to  support  the  order  appealed  from  upon 
the  ground  that  it  was  a proper  one  to  be  made  in  the  exercise 
of  the  discretion  which  the  Court  possesses, 

As  intimated  during  the  course  of  the  argument,  we  do  not 
think  that  this  is  a case  in  which  the  discretion  should  be  exer- 
cised against  allowing  the  service.  As  has  been  pointed  out,  the 
services,  compensation  for  which  is  claimed  by  the  appellants, 
were  performed  in  Ontario,  the  appellants  are  carrying  on 
business  here,  the  books  and  accounts  are  here,  and  one  would 
think  that  practically  all  the  evidence  would  be  obtained  from 
sources  in  the  possession  of  the  appellants  here. 

As  my  brother  Magee  put  it,  if  it  were  a question  as  to  the 
place  of  trial  in  this  Province,  no  doubt  convenience  would 
point  to  the  trial  taking  place  in  Toronto,  where  the  appellants 
carry  on  their  business. 

The  appeal  must  be  allowed,  and  the  order  discharged,  with 
costs  to  the  appellants  in  any  event. 
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[BOYD,  C.] 

Carr  v.  Town  of  North  Bay. 

Municipal  Corporations — Local  Option  By-law — Petition  for — Acceptance 
by  Council — Effect  of — Liquor  License  Act,  R.S.O.  1897,  ch.  245,  sec. 
141  (1)— 6 Edw.  VII.  ch.  47,  sec.  24  (3),  (5)— 7 Edw.  VII.  ch.  46, 
see.  11 — Voting  on  By -laic — Voters’  List — “Last  List  of  Voters  Certi- 
fied t>y  the  Judge P — Delivery  to  Clerk — Delay  in  Preparation  of  New 
List — Use  of  Old  List — Knoivledge  of  Plaintiff  Attacking  Validity  of 
Vote — Failure  to  Object — Consolidated  Municipal  Act,  1903,  secs.  148, 
351,  536 — Polling  Subdivisions — Polling  Places — Notice  to  Electors — 
Substantial  Compliance  with  Statute. 

Where  a petition  praying  for  the  submission  to  the  electorate  of  a local 
option  by-law  is  filed  with  the  clerk  of  a municipal  ocuncil  in  due  time  ( 6 
Edw.  VII.  ch.  47,  sec.  24  (3),  and  7 Edw.  VII.  ch.  46,  sec.  11),  and  ac- 
cepted by  the  council,  the  peculiar  statutory  effect  is,  that  it  operates 
as  a command  to  the  council,  whose  ordinary  discretion  in  dealing  with 
petitions  is  suspended.  In  effect,  the  petitioners  possess  the  initiating 
power  to  which  the  subsequent  action  of  the  council  becomes  responsive. 
Re  Williams  and  Tenon  of  Brampton  (1908),  17  O.L.R.  398,  408,  followed. 
The  vote  upon  a local  option  by-law  was  taken  in  January,  1913,  and  the 
voters’  list  used  was  that  of  1911,  no  list  having  been  made  up  for 
1912,  although  the  list  for  1912  should  have  been  finally  revised  and 
completed  by  the  15th  December,  1912.  The  delay  was  on  the  part  of 
the  assessor: — * 

Held,  having  regard  to  the  provisions  of  sec.  141  (1)  of  the  Liquor  License 
Act,  R.S.O.  1897,  ch.  245,  and  secs.  148  and  351  of  the  Consolidated 
Municipal  Act,  1903,  3 Edw.  VII.  ch.  19,  that  the  list  of  1911,  being  the 
last  list  certified  by  the  County  'Court  Judge,  and  delivered  to  the  clerk 
of  the  municipality,  was  the  proper  list. 

Rex  ex  rel.  Black  v.  Campbell  (1909),  18  Q.L.IR.  269,  followed. 

Quaere,  whether  the  plaintiff,  who  was  active  in  support  of  the  petition, 
and,  when  it  was  presented,  knew  of  the  assessor’s  delay,  and  that  the 
old  list  must  be  used  at  the  voting,  and  took  no  steps  to  withdraw  the 
petition,  could  nullify  what  he  and  his  associates  invited  the  council 
to  do. 

Held,  also,  that,  although  the  council  did  not  follow  the  directions  of  sec. 
536  of  the  Municipal  Act  in  regard  to  polling  subdivisions  and  polling 
places,  the  main  object  of  the  section,  which  was  to  provide  sufficient 
and  well-defined  accommodation  for  all  voters,  had  been  accomplished, 
and  no  voters  had  been  misled,  so  far  as  shewn;  and  it  could  not  be  de- 
clared that  the  by-law  was  not  legally  submitted  to  the  electors. 

Action  by  an  elector,  on  behalf  of  himself  and  other  electors, 
for  a declaration  that  the  proposed  local  option  by-law  of  the 
Town  of  North  Bay,  voted  on  in  January,  1913,  was  not  legally 
submitted  to  the  electors  or  voted  upon  in  the  manner  provided 
by  the  Liquor  License  Act  and  the  Municipal  Act,  and  that  the 
alleged  vote  did  not  operate  to  prevent  the  electors  from  peti- 
tioning for  the  submission  of  a similar  by-law  or  the  council 
from  submitting  one  at  any  time. 


1913 

May  12. 
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May  6.  The  action  was  tried  before  Boyd,  C.,  without  a jury, 
at  North  Bay. 

H.  E.  Irwin , K.C.,  for  the  plaintiff. 

James  Haverson,  K.C.,  for  the  defendant  Mulligan. 

May  12.  Boyd,  C. : — The  power  to  pass,  by-laws  respecting 
the  establishment  of  local  option  in  a municipality  is  given  by 
the  Liquor  License  Act,  R.S.O.  1897,  ch.  245,  sec.  141  (1),  with 
this  proviso,  that  the  by-law,  before  its  final  passing,  “has  been 
duly  approved  of  by  the  electors  of  the  municipality  in  the 
manner  provided  by  the  sections  in  that  behalf  of  the  Muni- 
cipal Act.” 

By  subsequent  legislation,  6 Edw.  VII.  ch.  47,  sec.  24(3),  a 
preliminary  step  was  the  presentation,  i.e.,  by  filing  with  the 
clerk  of  the  council  (7  Edw.  VII.  ch.  46,  sec.  11),  of  a petition 
praying  for  the  submission  of  such  by-law  to  the  electorate, 
signed  by  twenty-five  per  cent,  of  the  electors.  This  being  done, 
it  became  the  duty  of  the  council  to  submit  the  by-law,  so  peti- 
tioned for,  to  the  municipal  vote.  If  the  by-law  so  submitted 
does  not  receive  the  approval  of  three-fifths  of  “the  electors 
voting  thereon,”  the  council  shall  not  pass  the  same,  and  no 
further  by-law  for  the  same  purpose  shall  be  brought  again  be- 
fore the  electors  for  three  years:  6 Edw.  VII.  ch.  47,  sec.  24(5). 

The  petition  is  to  be  filed  with  the  clerk  on  or  before  the 
1st  November  next  preceding  the  day  of  the  poll;  ib.,  sub-sec.  3. 

The  petition  presented  in  this  case  on  the  last  day  of  Octo- 
ber was  satisfactory  to  and  'accepted  by  the  council  as  a compli- 
ance with  the  statute.  Thereupon  the  peculiar  statutory  effect 
of  the  petition  was,  that  it  operated  as  a command  to  the  council, 
whose  ordinary  discretion  in  dealing  with  petitions  was 
suspended : per  Anglin,  J.,  in  Be  Williams  and  Town  of  Bramp- 
ton (1908),  17  O.L.R.  398,  at  p.  408.  In  effect,  the  petitioners 
possess  the  initiating  power  to  which  the  subsequent  action  of 
the  council  of  the  municipality  becomes  responsive.  In  this 
case  the  council  did  respond  by  taking  the  usual  steps  to  pub- 
lish the  by-law  (proposed),  'appoint  the  polling  places,  and 
present  the  question  for  the  opinion  and  vote  of  the  electors. 
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The  result  was  adverse  to  the  by-law  by  a vote  of  586  for  and 
552  against ; the  total  poll  being  one  of  the  largest  in  the  muni- 
cipal experience  of  North  Bay. 

The  plaintiff,  who  voted  at  the  election  and  was  an  active 
participant  in  the  presentation  of  the  petition,  suing  on  behalf 
of  himself  and  other  electors,  seeks  the  interference  of  the  Court 
to  have  it  declared  that  the  by-law  was  not  legally  submitted  to 
the  electors,  and  that  the  vote  was  nugatory  and  inoperative  to 
prevent  a further  petition  forthwith  for  the  same  purpose.  The 
purpose  is  to  wipe  out  all  the  proceedings  from  petition  to  vote 
and  clear  the  area  for  a new  contest. 


Boyd,  C. 


1913 

Carb 

v. 

Town  of 
North  Bay. 


The  fairness  of  the  election  was  questioned  under  many 
heads  in  the  pleadings;  but  the  allegations  were  not  substan- 
tiated by  the  evidence.  This  was  frankly  admitted  at  the  close 
of  the  plaintiff’s  case;  and  the  questions  remaining  to  be  con- 
sidered are  upon  the  effect  of  various  provisions  in  the  statutes 

(which  are  none  too  clear)  as  to  the  precise  effect  of  their  con- 

✓ 

struction  as  applicable  to  the  vote. 

The  vote  taken  was  on  the  6th  January,  1913,  the  day  fixed 
for  the  general  municipal  election,  and  on  that  day  the  Mayor 
and  members  of  the  council  and  the  school  trustees  were  elected 
who  now  hold  office  and  whose  due  election  has  not  been  called 
in  question.  It  is  sought  to  except  the  vote  on  this  by-law 
from  the  general  result,  on  the  ground  that  the  voters’  list  used 
was  for  the  year  1911,  and  that  no  list  had  been  made  up  accord- 
ing to  the  possible  electorate  of  1912.  The  suggestion  is,  that 
the  population  had  changed  and  increased  since  the  list  of  1911, 
and  that  there  might  have  been  a larger  number  of  voters,  or 
other  voters,  eligible  to  vote  than  were  so  eligible  under  the  lists 
used.  That  may  be  or  may  not  be ; for  it  was  not  proved.  The 
question  is,  was  the  vote  invalid  because  the  list  of  1911  was 
used  ? That  was  the  only  list  available  for  the  occasion,  because 
the  list  for  1912  was  not  extant,  nor  were  the  materials  necessary 
for  the  foundation  and  formation  of  that  list  completed.  The 
town  had  passed  a by-law,  227,  on  the  15th  July,  1907,  fixing 
the  date  for  taking  the  assessment  as  between  the  1st  July  and 
30th  September  in  each  year.  On  the  30th  September,  1912, 
the  assessment  had  not  been  made,  and  had  not  been  returned 
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from  the  hands  of  the  assessor.  The  law  under  which  this  was 
passed  provided  for  the  regulation  of  subsequent  proceedings  as 
follows:  the  rolls  to  be  returned  to  the  town  clerk  on  the  1st 
October;  the  time  for  closing  the  Court  of  Revision  to  be  the 
15th  November;  and  for  final  return  by  the  County  Court  Judge, 
the  15th  December;  and  provision  is  also  made  in  case  of  any 
delay  in  completing  the  final  revision  beyond  the  15th  Decem- 
ber: 4 Edw.  VII.  ch.  23,  sec.  53. 

The  delay  in  this  case  arose  apparently  (as  was  conceded) 
with  the  assessor:  and,  when  the  petition  for  this  by-law  was 
lodged  with  the  council  on  the  31st  October,  it  was  known  to  the 
plaintiff,  who  is  assistant  secretary  of  the  local  option  commit- 
tee, that  the  assessment  rolls  for  1912  had  not  been  returned; 
he  knew  that  no  voters’  list  for  1912  had  been  compiled,  and  it 
was  known  and  talked  about  that  the  old  list  would  have  to  be 
used  in  the  municipal  election.  Knowing  this  he  took  no  steps 
to  withdraw  the  petition  or  to  stay  the  action  of  the  council 
in  proceeding  with  the  publication  of  the  by-law  and  the  sub- 
mission of  the  question  to  the  voters.  Can  the  plaintiff,  in  these 
circumstances,  ask  the  Court  to  nullify  what  he  and  his  asso- 
ciates invited  the  council  to  do?  No  authority  was  cited,  and, 
though  I have  a decided  opinion,  it  is  not  necessary  to  rest  the 
decision  on  a negative  answer  to  that  query. 

The  election  is  to  be  conducted  “in  the  manner  provided  by 
the  sections  in  that  behalf  of  the  Municipal  Act.”  What  are 
these  provisions? 

The  Municipal  Act  declares  that,  in  the  voting  on  by-laws  . 
such  as  this,  the  same  proceedings  shall  be  taken  and  observed 
as  in  the  case  of  municipal  elections:  3 Edw.  VII.  ch.  19,  sec. 
351.  And,  among  other  sections  named,  sec.  148  is  specified,  so 
far  as  applicable.  That  section  reads:  “The  proper  list  of 
voters  to  be  used  at  an  election  shall  be  the  first  and  second 
parts  of  the  last  list  of  voters  certified  by  the  Judge  and 
delivered  or  transmitted  to  the  Clerk  of  the  Peace”  (in  this  case 
the  clerk  of  the  municipality).  The  last  list  so  certified  by  the 
Judge  was  that  of  1911 ; and  there  was,  therefore,  punctual 
compliance  with  the  terms  of  the  Liquor  License  Act  as  to  the 
manner  of  voting  and  the  persons  eligible  to  vote.  The  quest 
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need  not,  in  my  opinion,  be  carried  further  into  the  Voters’ 
Lists  Act  and  the  Assessment  Act,  which  were  cited,  as  that 
would  only  lead  to  needless  confusion.  The  test  as  to  what 
electors  formed  a proper  constituency  is  limited  by  the  language 
of  the  statute  to  what  is  found  in  the  four  corners  of  the  Muni- 
cipal Act.  The  vote  was  good  enough  for  the  general  municipal 
election,  and,  therefore,  good  enough  for  this  by-law.  The  first 
and  main  objection,  for  this  reason,  fails. 

The  next  objection  on  the  record  is,  that  the  corporation 
defendant  failed  to  provide  a sufficient  number  of  polling  subdi- 
visions, as  required  by  sec.  536  of  the  Municipal  Act,  and  that 
about  half  the  area  of  the  town  had  not  been  included  or  erected 
into  one  or  more  polling  subdivisions,  as  so  required.  And  a 
further  objection  in  the  same  line,  that  only  five  polling  subdi- 
visions had  been  constituted  at  the  date  of  polling,  and  that  for 
the  purposes  of  the  election  the  town  did,  by  by-law  347,  name 
and  constitute  eleven  polling  places  without  in  any  way,  “by 
by-law  or  otherwise,  ’ ?/  making  known  the  territory  or  area  for 
which  each  of  the  said  polling  stations  was  constituted. 


Boyd,  C. 

1913 

■Carr 

v. 

Town  of 
North  Bay. 


The  reference  in  the  pleadings  to  ‘ ‘ half  the  area  of  the  town  ’ ’ 
refers  to  an  accession  of  two  pieces  of  adjoining  land,  consist- 
ing of  1,214  acres  and  92  acres,  which,  by  public  proclamation 
of  the  23rd  April,  1910,  were  annexed  by  the  Government  to 
the  municipality  of  North  Bay.  . Before  that  time  the  town  had 
been  divided  by  by-law  of  the  5th  February,  1905,  into  five 
polling  subdivisions,  embracing  the  whole  of  the  existing  area. 

When  the  addition  of  territory  came  in  1910,  no  action  was 
taken  formally  by  the  council  to  constitute  another  subdivision 
of  this  new  area.  But  the  matter  was  solved  practically  in 
this  way.  The  publication  of  the  places  of  voting,  eleven  in 
number,  made  known  to  the  electors  where  to  cast  their  votes, 
and  these  places  were  allocated  by  the  reference  to  the  then 
well-known  existing  polling  subdivisions  (five  in  number)  thus: 
Polling  subdivision  I.  had  polling  places  1 and  2;  polling  sub- 
division II.  had  numbers  3 and  4;  polling  subdivision  III.  had 
numbers  5 and  6 ; polling  subdivision  IV.  had  number  7 ; polling 
subdivision  V.  had  numbers  8 and  9.  That  is,  up  to  this  point, 
nine  polling  places  had  been  provided  for  the  area  as  it  existed 
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before  the  new  parts  were  added.  The  by-law  provides  for  the 
new  part  by  the  two  last  places,  numbers  10  and  11.  The  voters  ’ 
list  for  the  year  1911,  which  was  published  to  the  voters,  as 
required  by  statute,  specifies  the  area  of  each  of  the  five  duly 
constituted  subdivisions,  and  then,  at  p.  83,  deals  with  the 
new  part  thus:  “ Polling  subdivision  number  YI.  comprising 
that  portion  of  the  township  of  Widdifield  recently  annexed  to 
the  town  of  North  Bay.” 

Putting  all  this  information  together,  it  cannot  be  doubted 
that  the  electors  were  well  advised  of  where  they  could  vote — 
the  particular  locality  was  designated,  so  that  no  mistakes  are 
or  were  proved.  There  is  no  evidence  that  any  voter  was 
misled  or  in  ignorance  of  where  he  could  vote,  and  the  counter- 
evidence is,  that  an  unsually  large  vote  was  polled — relatively  as 
many  in  the  new  area  as  in  the  older  portions  of  the  town.  And 
the  town  clerk  swears  that  he  considers  the  voting  accommoda- 
tion quite  sufficient  for  the  whole  place,  including  both  parts  of 
the  annex.  The  new  subdivision  was  not,  it  is  true,  defined  by 
by-law;  but,  when  the  voters’  list  for  1911  was  prepared  by  the 
clerk,  including  this  new  area  as  subdivision  YI.  (whatever  his 
authority  was),  it  was  acted  on  by  all  concerned  or  interested, 
Judge,  officials,  and  voters,  without  objection.  The  main  object 
of  all  the  sections  is  to  provide  sufficient  and  well-defined  accom- 
modation for  all  voters,  and  that  has  been  accomplished  in  this 
election,  so  that  no  possible  better  result  could  have  been 
obtained  though  all  the  directions  of  the  statute  had  been  com- 
plied with  au  pied  de  la  lettre.  Much  absence  of  form  may  be 
forgiven  when  the  essentials  are  right. 

JSome  other  objections  were  urged  ore  tenus,  but  they  are  not 
noticed  in  the  pleadings,  and  they  do  not  seem  to  me  to  be  of 
such  importance  or  value  as  to  justify  an  amendment  of  the 
record,  when  there  is  failure  on  all  the  numerous  grounds  speci- 
fically set  forth. 

The  action  should  be  dismissed  with  costs  as  to  the  defendant 
added  by  special  order,  B.  N.  Mulligan. 

After  writing  this  opinion,  I find  that  the-  main  point  has 
been  in  substance  determined  by  a case  not  cited,  a decision  of 
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Mr.  Justice  Anglin  in  Bex  ex  rel.  Black  v.  Campbell  (1909),  18 
O.L.R.  269.  See  also  Be  Byan  and  Town  of  Alliston  (1910), 
21  O.L.R.  582,  affirmed  22  O.L.R.  200. 

Action  dismissed. 


[APPELLATE  DIVISION.] 

Re  Royston  Park  Subdivision  and  Town  of  Steelton. 


Registry  Laws — Registration  of  Plan  of  Subdivision  of  Town  Lot — Refusal 
of  Town  Council  to  Approve — Application  to  District  Court  Judge — 
Jurisdiction — Registry  Act,  10  Edw.  VII.  ch.  60,  sec.  80  (18) — Con- 
struction— “Or” — Prohibition — Grounds  for. 

The  , appellants,  owners  of  lands  in  a town,  were  desirous  of  laying  it  out 
■as  a subdivision  under  the  provisions  of  the  Registry  Act,  10  Edw.  VII. 
ch.  60,  sec.  80.  They  applied  to  the  town  council  for  approval  of  their 
plan,  but  that  was  refused  : — 

Held,  that  the  appellants  were  not  thereby  precluded  from  applying  to  the 
District  Court  Judge  for  an  order  approving  of  the  plan,  under  sec.  80 
(18),  which  provides  that  “the  registrar  shall  not  register  any  plan 
. . . . unless  there  is  registered  therewith  the  approval  of  the  proper 

municipal  council  or  the  order  of  the  Judge  . . . approving  of  such 

plan,  made  upon  notice  to  such  council.” 

Re  Birely  and  Toronto  Hamilton  and  Buffalo  R.W.  Co.  (1898),  25  A.R.  88, 
Town  of  Aurora  v.  Village  of  Markham  (1902),  32  S.'C.R.  457,  and  Re 
Stinson  and  College  of  Physicians  and  Surgeons  of  Ontario  (1912),  27 
O.L.R.  <565,  distinguished. 

If  the  Judge  of  ah  inferior  Court  has  jurisdiction,  it  is  no  ground  for  pro- 
hibition that  he  may  go  wrong.  No  misinterpretation,  actual  or  appre- 
hended, of  a statute,  is  relevant  to  the  question  of  prohibition  unless 
the  misinterpretation  itself  gives  jurisdiction. 

In  re  Long  Point  Co.  v.  Anderson  (1891)  , 18  A.R.  401,  and  Re  Township 
of  Ameliasburg  V.  Pitcher  (1906),  13  O.L.R.  417,  followed. 

Order  of  Falconbridge,  C.J.K.B.,  reversed. 

Appeal  by  certain  land-owners  in  the  town  of  Steelton  from 
an  order  of  Falconbridge,  C.J.K.B.,  in  'Chambers,  made  upon 
the  application  of  the  town  corporation,  prohibiting  the  Judge 
of  the  District  Court  of  the  District  of  Algoma  from  proceed- 
ing to  issue  an  order  pronounced  by  him,  approving  of  a plan 
submitted  by  the  appellants  of  a subdivision  of  their  lands, 
under  the  provisions  of  sec.  80  of  the  Registry  Act,  10  Edw. 
VII.  ch.  60. 

May  2.  The  appeal  was  heard  by  Mulock,  C'.J.Ex.,  Clute, 
Riddell,  Sutherland,  and  Leitch,  JJ. 
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A.  R.  Clute,  for  the  appellants.  By  10  Edw.  VII.  ch.  60, 
sec.  80,  sub-sec.  18,  the  plan  must  be  approved  either  by  the 
proper  municipal  council  or  by  the  County  or  District  Court 
Judge.  The  municipal  council  did  not  here  exercise  the  func- 
tions of  a Court,  but  was  an  interested  party.  The  property  in 
question  belonged  absolutely  to  the  appellants.  The  town  coun- 
cil declined  to  approve  the  plan,  and  the  issue  of  an  order  made 
by  the  District  'Court  Judge  was  stayed  while  the  town  council 
obtained  the  order  now  appealed  against  ; that  order  was  based 
upon  the  ground  that  the  council  was  a tribunal  of  co-ordinate 
jurisdiction,  and,  when  it  declined  to  approve  of  the  plan,  that 
was  an  end  of  the  matter.  The  applicants,  it  was  said,  could  not 
appeal  to  the  District  Court  Judge.  The  true  position  is,  that 
application  is  made  to  the  council  for  consent ; and,  when  that 
is  refused,  the  District  Court  Judge  has  jurisdiction.  See  Max- 
well’s Interpretation  of  Statutes,  4th  ed.  (1905),  p.  199. 

H.  S.  White,  for  the  town  corporation,  the  respondents.  My 
contention  is,  that  the  council  and  the  District  Court  Judge  have 
co-ordinate  jurisdiction.  One  cannot  go  from  one  Court  of  co- 
ordinate jurisdiction  to  another;  hence  one  cannot  go  from 
a municipal  council  to  a District  Court  Judge.  He  referred  to 
Town  of  Aurora  v.  Village  of  Marliham  (1902),  32  S.C.R.  457 ; 
Cameron  on  the  Rules  of  Practice  of  the  Supreme  Court  of 
Canada,  2nd  ed.,  p.  280:  Re  Birely  and  Toronto  Hamilton  and 
Buffalo  R.W.  Co.  (1897-8),  28  O.R.  468,  25  A.R. ,88. 

Clute , in  reply,  argued  that  the  cases  cited  did  not  apply,  and 
that  the  statute  could  not  be  read  in  the  manner  contended 
for  by  the  respondents. 

May  13.  The  judgment  of  the  Court  was  delivered  by  Rid- 
dell, J. : — The  appellants,  being  owners  of  certain  land  in  the 
town  of  Steelton,  were  desirous  of  laying  it  out  as  a subdivision 
under  the  provisions  of  the  Registry  Act,  10  Edw.  VII.  ch.  60, 
sec.  80.  They  had  the  land  surveyed  and  a plan  made ; but,  on 
application  to  the  municipal  council  of  the  town,  that  body 
refused  its  approval.  Thereupon  the  owners,  upon  notice  to  the 
town,  applied  to  the  Judge  of.  the  District  Court  for  an  order 
“approving  of  such  plan.”  The  learned  Judge  considered  the 
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application  and  made  an  order  approving  of  the  plan;  but  this 
order  has  not  been  taken  out.  The  town  applied  for  an  order 
prohibiting  the  Judge  from  proceeding  with  the  application; 
and  an  order  as  asked  for  was  made  by  the  Chief  Justice  of  the 
King’s  Bench.  The  owners  now  appeal. 

The  decision  must  depend  upon  the  meaning  to  be  attached 
to  10  Edw.  VII.  ch.  60,  sec.  80  (18)  : “The  registrar  shall  not 
register  any  plan  upon  which  any  street,  road  or  lane  is  laid  out 
unless  there  is  registered  therewith  the  approval  of  the  proper 
municipal  council  or  the  order  of  the  Judge  of  the  'County  or 
District  Court  . . . approving  of  such  plan  made  Upon 

notice  to  such  council.  ’ ’ 
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It  is  not  contended  by  the  town  that  the  word  “or”  has  not 
its  ordinary  alternative  meaning — Elliott  v.  Turner  (1845),  2 
C.B.  446;  Co.  Litt.  732 — it  is  not  suggested  that  it  should, 
as  not  infrequently  happens,  be  read  “and,”  or  that  it  is  inter- 
pretative or  expository.  The  argument  is,  that  there  are  two 
courses  prescribed  by  the  statute,  either  of  which  may  be  adopted 
by  the  owners  ; but,  having  chosen  one  of  these,  they  are  pre- 
cluded from  resorting  to  the  other. 

The  cases  cited  do  not  support  this  contention. 

In  Re  Birely  and  Toronto  Hamilton  and  Buffalo  R.W.  Co., 
25  A.R.  88,  the  Court  of  Appeal  considered  the  effect  of  sec. 
161  of  the  Railway  Act  of  1888,  51  Viet.  ch.  29.  That  section 
provided  that  after  an  award  of  more  than  $400  under  the  Rail- 
way Act,  any  party  to  the  arbitration  might  “appeal  therefrom 
. . . to  a superior  court  of  the  Province  . . . ” An  award 

had  been  made  against  the  railway  company  of  much  more  than 
$400;  the  company  appealed  before  Armour,  C.J.,  in  the  Weekly 
Court,  and  their  appeal  was  dismissed.  Thereupon  an  appeal 
was  taken  from  this  dismissal  to  the  'Court  of  Appeal.  That 
Court  pointed  out  that  “superior  court”  is,  by  the  interpre- 
tation clause,  sec.  2 (c),the  Court  of  Appeal  and  the  High  Court 
of  Justice— therefore  the  “special  appellate  tribunal  for  review- 
ing the  decision  of  the  arbitrators  . . . is  . . . either  the 
Court  of  Appeal  or  the  High  Court  of  Justice,  to  either  of 
which  the  party  dissatisfied  with  the  award  may  resort.  In  this 
respect  concurrent  jurisdiction  is  conferred  upon  these  Courts, 
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and  if  from  the  decision  of  either  a further  appeal  lies,  we  must 
find  it  given  by  the  same  Legislature  which  gave  the  first  appeal. 
. . . No  second  appeal  to  any  provincial  Court  is  given  by 

the  Act,  and,  therefore,  so  far  as  provincial  Courts  are  con- 
cerned, the  decision  of  the  Court  selected  by  the  appellant  is 
final.  ’ ’ 


This  was  not  a substantive  application  to  the  Court  of  Appeal 
by  way  of  appeal  from  the  award,  but  an  attempt  to  appeal 
from  the  judgment  in  the  Court  of  concurrent  jurisdiction.  No 
such  appeal  was  given  by  the  Act;  and,  on  well-established  prin- 
ciples, no  such  appeal  could  be  entertained.  The  appeal  was 
accordingly  quashed. 

Toivn  of  Aurora  v.  Village  of  Markham  (1902),  32  S.C.R.  457, 
was  a case  in  which  a motion  was  made  to  the  Supreme  Court  for 
leave  to  appeal  from  a judgment  of  the  Court  of  Appeal  for 
Ontario,  under  the  provisions  of  60  & 61  Yict.  (Dom.)  eh.  34, 
see.  1 (e),  permitting  an  appeal  to  the  Supreme  Court  of  Canada 
“ where  the  special  leave  of  the  Court  of  Appeal  for  Ontario  or 
of  the  Supreme  Court  of  Canada  to  appeal  to  "such  last- 
mentioned  Court  is  granted.  ’ ■ Application  was  made  to  the 
Court  of  Appeal  for  leave  to  appeal  to  the  Supreme  Court, 
and  the  application  was  refused.  The  appellants  then  moved 
the  Supreme  Court  for  special  leave.  Strong,  C.J.,  said:  “It- is 
. . . now  to  be  considered  whether  this  Court,  which  undoubt- 

edly has  jurisdiction  to  entertain  this  application,  will  or  will 
not  grant  the  leave  already  refused  by  the  Court  of  Appeal.” 
He  continues  pointing  out  that  to  grant  such  leave  would  be 
substantially,  if  indirectly,  reviewing  the  discretion  of  the  Court 
of  Appeal,  which  he  deprecates,  and  then  says:  “Therefore  upon 
this,  treating  it  as  a ground  for  refusing  leave  and  not  as  an 
objection  to  the  jurisdiction  of  this  Court,  I think  we  ought  to 
refuse  this  application.”  The  application  was  also  considered 
on  the  merits,  and  the  Chief  Justice  concludes:  “It  appears  to 
me  that  any  appeal  against  its  decision  could  not  possibly  suc- 
ceed. ” It  is  true  that  Taschereau,,  J.,  thought  that  the  matter 
was  concluded  when  the  Court  of  Appeal  refused  leave  to 
appeal ; but  no  opinion  is  given  on  this  point  by*  the  other  three 
Judges.  The  position  is,  then,  that  the  Chief  Justice  thought 
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the  Court,  undoubtedly  had  jurisdiction;  and  Taschereau,  J., 
appeared  to  think  that  it  had  not.  I venture  to  think  the  opinion 
of  the  former  is  to  be  preferred. 

If  the  District  Court  Judge  has  jurisdiction,  it  is  no  ground 
for  prohibition  that  he  may  go  wrong.  No  misinterpretation, 
actual  or  apprehended,  of  a statute,  is  of  the  slightest  relevancy 
in  determining  the  question  of  prohibition  unless  such 'misinter- 
pretation itself  gives  jurisdiction.  It  has  been  laid  down  in  such 
cases  as  In  re  Long  Point  Co.  v.  Anderson  (1891),  18  A.R.  401, 
Be  Toivnship  of  Ameliasburg  v.  Pitcher  (1906),  13  O.L.R.  417, 
and  reaffirmed  by  this  Court  in  Park  v.  Fletcher  (2nd  May, 
1913),  that  it  is  only  a misinterpretation  (of  a statute,  etc.), 
which  misinterpretation  gives  jurisdiction  to  an  inferior  Court, 
which  can  be  made  a ground  for  prohibition. 

But,  assuming  that  the  opinion  of  Taschereau,  J.,  should  be 
preferred,  I do  not  think  that  would  at  all  conclude  the  case. 
There  the  action  of  a Court  was  considered  conclusive  by  the 
learned  Judge.  In  the  present  instance,  the  proceedings  are 
quite  different.  The  council,  no  doubt,  is  considered  to  represent 
the  municipality.  When  an  owner  of  land  desires  to  register 
a plan  laying  out  his  land  as  a subdivision,  the  council  should 
see  that  the  roads,  streets,  etc.,  agree  with  the  town’s  policy 
as  regards  roads,  etc. — if  so,  of  course  the  council  would  approve. 
But  the  council  does  this,  not  as  a court  determining  the  rights 
of  two  contesting  parties,  but  as  representing  one  of  two  parties 
interested,  namely,  the  public.  The  other  party  interested — 
that  is,  the  owner — must  look  out  for  himself.  If  the  council 
refuses,  whether  for  proper  or  improper  reasons,  the  refusal  is 
not  a judicial  determination  of  the  rights  of  the  parties,  but 
the  assertion  by  its  agents  and  representatives  of  what  the  one 
party  desires  or  claims — a refusal  by  one  party  interested  to 
allow  the  other  to  use  his  property  as  he  desires.  It  was  to  enable 
an  owner  to  have  a judicial  decision  that  the  Legislature,  on 
limiting  in  1908  (8  Edw.  VII.  eh.  33,  sec.  37)  the  right  of  an 
owner  to  register  a plan  of  subdivision,  enabled  him  to  go  to  the 
County  Court  Judge.  That  the  council  is  considered  by  the 
Legislature  as  representing  one  of  two  interested  parties  is 
shewn  by  the  provision  that  notice  of  the  application  is  to  be 
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given  to  the  council.  The  position,  then,  is  rather  analogous  to 
the  case  of  an  appeal  to  the  Court  of  Appeal  from  a Judge  in 
Court,  “by  consent  or  by  leave  of  the  Court  of  Appeal,”  in 
certain  cases:  4 Edw.  VII.  ch.  11,  sec.  2 (Judicature  Act,  sec. 
76a).  When  a party  desired  to  appeal  direct  to  the  Court  of 
Appeal,  he  might  apply  to  the  opposite  party  for  a consent ; and, 
if  that  consent  was  refused,  it  never  was  thought  that  he  was 
concluded  by  the  refusal  and  that  an  application  could  not  be 
made  to  the  Court.  There  was,  indeed,  no  necessity  to  ask  the 
other  side  for  a consent,  but  not  infrequently  the  application  was 
made  to  the  Court  of  Appeal  in  the  first  instance.  The  case  we 
are  considering  is  quite  analogous.  If  the  other  party  interested 
consents,  the  plan  can  be  registered — but,  if  not,  an  order  must 
be  made  by  the  Court.  That  may  follow  a refusal  by  the  coun- 
cil or  be  without  an  application  to  the  council  at  all,  'but  the 
order  will  not  be  made  without  notice  to  the  council.  In  the 
one  case,  a party  may  appeal  direct  if  (a)  the  other  party  con- 
sents or  (b)  the  Court  so  decides — in  the  other  case  the  party 
may  register  his  plan  if  (a)  the  other  party  consents  or  (b)  the 
Court  so  decides. 

I am  not  forgetful  of  the  maxim  “Nothing  is  more  dangerous 
than  analogy. 7 9 

The  same  result  follows  from  a consideration  of  the  object  of 
the  statute — this  is  so  obvious  that  I do  not  further  pursue  the 
inquiry. 

This  conclusion  is  not  at  all  opposed  to  what  is  said  in  Be 
Stinson  and  College  of  Physicians  and  Surgeons  of  Ontario 
(1912),  27  O.L.R.  565.  There  the  statute  gave  the  Court  the 
power  to  make  an  order  as  to  (1)  the  restoration  of  a name 
erased  by  the  Council  of  the  College,  or  (2)  confirming  such 
erasure,  or  (3)  for  further  inquiry,  and  (4)  as  to  costs.  Two 
members  of  the  Divisional  Court  doubted  whether  the  Court  had 
power  to  make  an  order  restoring  the  name  and  directing  further 
inquiry ; but  Mr.  Justice  Britton  did  not  share  this  doubt.  It  was 
not  necessary  to  decide  the  power,  as  the  majority  of  the  Court 
held  that,  even  if  such  power  were  given  to  the, Court,  it  should 
not  be  exercised.  In  that  case,  however,  there  was  but  the  one 
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body  whose  powers  were  being  considered — and  the  statutes  and 
facts  are  wholly  different  in  the  present  case. 

I am  of  opinion  that  the  appeal  should  be  allowed  with  costs 
here  and  before  the  Chief  Justice  of  the  King’s  Bench. 

A i 

Appeal  allowed . 


[APPELLATE  DIVISION.] 

O’Neil  v.  Harper. 

Highway — Travelled  Hoad — Dedication — -Acceptance — Evidence — Municipal 
By-laws — Presumption  of  Intention  to  Dedicate — Obstruction — Action 
for  Injunction — Right  of  Action — Special  and  Peculiar  Damage. 

Land  dedicated  to  the  public  for  the  purpose  of  passage  becomes  a high- 
way when  accepted  for  such  purpose  by  the  public;  but  whether,  in 
any  particular  case,  there  has  been  a dedication  and  acceptance,  is  a 
question  of  fact.  A dedication  must  be  made  with  intention  to  dedicate; 
such  an  intention  is  a matter  to  be  inferred  by  the  jury  in  the  light  of 
the  surrounding  circumstances.  Acceptance  may  be  inferred  from  public 
user,  and  requires  no  formal  act  of  adoption.  Open  and  unobstructed 
user  by  the  public  for  a substantial  time  is,  as  a rule,  the  evidence 
from  which  a jury  are  asked  to  infer  both  dedication  and  acceptance. 

Consideration  of  the  authorities  upon  dedication  and  acceptance. 

The  defendant  sought  to  obstruct  a road  crossing  his  land,  which  had  been 
travelled  before  the  grant  from  the  Crown  in  184b , and  openly  used  as 
a public  road  at  least  down  to  1896.  Portions  of  the  road  were  closed 
by  municipal  by-laws,  but  not  the  portion  obstructed  by  the  defendant. 
The  lands  in  the  neighbourhood  of  the  road  were  low;  and,  until  a 
system  of  drainage  was  introduced,  about  1882,  the  greater  portion  was 
submerged  at  certain  seasons  of  the  year.  After  the  drainage  system 
was  established,  the  allowances  for  roads  on  the  concession-lines  and 
side-lines  were  made  passable  and  came  into  use,  and  there  was 
less  travel  upon  the  old  road.  The  mail  had  been  carried  over  the  road 
for  many  years  :■ — • 

Held,  that  there  was  evidence  upon  which  a jury  might  and  ought  to 
find,  as  the  trial  Judge  did  find,  a dedication  and  acceptance  of  the 
road  as  a public  highway;  and  that  the  subsequent  opening  of  the  con- 
cession-lines and  side-lines,  and  the  gradual  diversion  of  traffic  to  these 
better  roads,  did  not  have  the  effect  of  destroying  the  character  of  the 
road  in  question ; the  common  law  rule,  “once  a highway,  always  a high- 
way,” applies,  until  by  legal  means  its  character  is  destroyed. 

In  the  case  of  a district  only  partly  settled,  where  roads  are  used  across 
private  property  until  the  authorised  public  roads  are  opened,  even  long 
user  does  not  always  raise  a presumption  of  intention  to  dedicate;  but 
here  it  was  not  to  be  supposed  that  the  owners  of  the  lots  across  which 
the  road  was  carried  had  in  mind  a possible  future  policy  of  the  Legis- 
lature as  to  drainage,  and  intended  to  authorise  a temporary  use  only; 
the  presumption  was  the  other  way. 

Held,  also,  upon  the  evidence,  in  this  reversing  the  finding  of  the  trial 
Judge,  that,  owing  to  the  peculiar  location  of  the  plaintiff’s  land  and 

42—28  o.l.r. 
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the  buildings  thereon,  and  the  drainage  canal  and  the  railway  crossing 
it,  and  the  fact  that  the  new  roads  could  not  have  been  opened  without 
the  land  first  being  drained,  the  plaintiff  had  suffered  that  peculiar 
and  special  damage  from  the  defendant’s  obstruction  of  the  road  which 
entitled  him  (the  plaintiff)  to  bring  an  action  for  a declaration  and  an 
injunction. 

Consideration  of  the  authorities  upon  this  question. 

Action  \f or  a declaration : ( 1 ) that  a road  which  crosses  the 
south  ;half  of  lot  7 in  the  2nd  concession  of  the  gore  of  Chatham 
is  a public  highway ; (2)  for  an  order  compelling  the  defendant 

to  remove  all  obstructions  placed  by  him  upon  that  highway; 
(3)  for  an  injunction  restraining  the  defendant  ifrom  further 
obstructing  that  highway;  and  (4)  for  damages  for  an  alleged 
assault  committed  by  the  defendant  upon  the  plaintiff  in  attempt- 
ing to  prevent  the  plaintiff  from  travelling  upon  that  highway. 

The  action  was  tried  before  Britton,  J.,  without  a jury,  at 
Chatham. 

J.  S.  Fraser,  K.C'.,  (for  the  plaintiff. 

M.  Wilson,  K.C.,  for  the  defendant. 

February  18.  Britton,  J. : — The  plaintiff  owns  that  part  of 
lot  8 in  the  2nd  concession  of  the  gore  of  Chatham  lying  north  of 
Running  creek.  The  defendant  owns  the  south  half  of  lot  7 in 
the  same  concession. 

The  plaintiff  alleges  that  Running  creek  commences  in  the  3rd 
concession  of  the  gore  of  Chatham,  flows  southerly  and  easterly 
through  the  said  gore  of  Chatham,  and  along  the  north  side  of  the 
town  of  Wallaceburg  to  the  river  Sydenham. 

The  evidence  established,  and  I find  as  a fact,  that,  from 
the  early  settlement  of  the  township  of  Chatham  down  to  a com- 
paratively recent  date,  a travelled  road  ran  from  Nelson  street 
in  Wallaceburg — or  a point  near  Nelson  street — westerly  and 
along  the  southern  bank  of  Running  creek,  crossing  lots  11,  10, 
and  a part  of  9 in  the  said  2nd  concession  of  the  gore  of  Chat- 
ham ; then  the  road  crossed  the  said  creek  to  the  north  side  there- 
of, and  proceeded  westerly  and  southerly  across  the  remainder 
of  lot  9,  and  diagonally  across  lots  8 and  7,  to  the  line  between 
the  1st  and  2nd  concessions,  and  on  to  the  river  St.  Clair. 
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It  was  well  established  that  for  many  years  this  road  was  the 
only  direct  and  travelled  road — and  called  a highway — between 
Wallaceburg  and  Baby’s  Point  and  Port  Lambton. 

The  part  of  lot  7 now  owned  by  the  defendant  was  crossed 
by  this  road.  The  obstructions  placed  by  the  defendant  are  on 
the  line  of  this  road. 

There  is  no  evidence  of  any  word  of  the  owner  of  any  part 
of  the  land  where  this  road  passes  to  shew  an  intention  to 
dedicate  the  road  to  the  public. 

As  to  the  dedication,  this  case  is  governed  by  Mytton  v. 
Duck  (1866),  26  U.C.R.  61.  In  that  case  Draper,  C.J.,  decided 
that,  as  against  the  grantee  of  the  Crown  and*  those  claiming 
under  him,  the  public  user  for  thirty  years,  without  objection 
or  interference  on  their  part,  would  furnish  conclusive  evidence 
of  dedication. 

This  road  wms  used  as  a public  highway  long  before  the 
grant  by  the  Crown  to  the  Canada  Company  of  lands  over  which 
the  road  was  travelled. 

Dedication  cannot  by  mere  user  be  presumed  against  the 
Crown,  but  the  Crown  granted  these,  with  other  lands,  to  the 
Canada  Company  in  1846. 

This  road  was  openly  used  as  a public  road  at  least  down  to 
1896,  and  thus,  according  to  the  case  cited,  dedication  has  been 
conclusively  established. 

The  evidence  did  not  establish  that  statute  labour  had  been 
continuously  done  upon  this  road,  or  that  any  public  money  had 
been  expended  upon  it. 

It  is  a fact  that  the  Town  of  Chatham  assumed,  by  by-law,  to 
close  a portion  of  it ; and  the  Town  of  W allaceburg,  by  by-law, 
assumed  to  close  a short  part  at  the  eastern  end. 

It  is  difficult  to  connect  the  Wallaceburg  by-law  with  this 
road,  as  the  by-law  described  it  as  “the  original  allowance  for 
road.”  However,  of  the  intention  of  the  municipality  to  close 
a part  of  the  road  in  question,  there  is  no  doubt. 

These  by-laws  do  not  either  assist  the  plaintiff  or  prejudice 
him  in  his  contention. 

As  to  the  part  of  the  road  in  which  the  plaintiff  is  particu- 
larly interested,  no  action  has  been  taken  in  any  way  by  the 
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township,  and,  so  far  as  appears,  no  person,  other  than  the 
defendant,  has  interfered  with  the  plaintiff  or  those  desiring 
to  use  the  road. 

The  case  oif  Dunlop  v.  Towmship  of  York  (1869),  16  Or.  216, 
does  not  conflict  with  Mytton  v.  Duck,  26  U.C.R.  61. 

What  is  stated  in  Dunlop  v.  Township , of  Y ork  must  be 
accepted  as  sound  reasoning,  viz.,  that  in  a new  part  of  the 
, country,  or  over  an  area  of  low  land  where  persons  would 
naturally  look  for  the  high  places  over  which  to  travel,  user  of 
a road  is  not  to  be  too  readily  accepted  as  evidence  of  an  inten- 
tion on  the  part  of  an  owner  to  dedicate. 

In  this  case,  the  great  length  of  the  time  of  the  user  and  the 
comparatively  slight  deviations  strengthen  very  much  the  argu- 
ment in  favour  of  the  highway  contended  for  here. 

Frank  v.  Township  of  Harwich  (1889),  18  O.R.  344,  is  in 
favour  of  the  plaintiff’s  contention. 

Intention  to  dedicate  may  be  presumed:  see  Lord  Halsbury’s 
Laws  of  England,  vol.  16,  p.  33. 

The  Canada  Company,  grantors  of  the  land  of  the  defendant, 
had  other  lands  in  the  vicinity. 

The  inference  is  warranted  that  they  knew  of  this  road,  and 
of  its  user  by  the  public,  if  not  before,  very  soon  after,  the 
grant  to  them. 

If  the  plaintiff  is  entitled  to  maintain  this  action  at  all, 
he  is  entitled  to  a declaration  that  the  travelled  road  across 
lot  7 is  a public  highway. 

The  defendant  pleads  that  the  plaintiff  cannot  maintain  this 
action  without  either  the  Attorney-General  or  the  Municipal 
Corporation  of  the  Township  of  Chatham  and  North  Gore 
being  a party  thereto.  The  plaintiff  simply  joins  issue  upon 
this  statement. 

The  question  is,  upon  the  evidence  in  this  case,  as  laid  down 
in  Drake  v.  Sault  Ste.  Marie  Pulp  and  Paper  Co.  (1898),  25 
A.R.  251,  at  p.  256:  “Can  the  plaintiff  be  said  to  have  suffered 
damage  peculiar  to  himself  beyond  that  suffered  by  the  rest 
of  the  public  who  were  also  entitled  to  use  the  road  for  any 
purpose  ? 3 ’ 
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I am  met  at  once  with  the  absence  of  evidence  that  the  plain- 
tiff has  suffered  damage  peculiar  to  himself  beyond  that  suffered 
by  the  rest  of  the  public  who  were  entitled  to  use  the  road. 

The  plaintiff’s  evidence  was  almost  wholly  directed  to  the 
question  of  highway  or  no  highway,  and  he  omitted  to  prove,  if 
he  could  prove,  either  the  particular  damage  to  himself  by 
the  defendant’s  obstruction,  or  to  prove  an  assault. 

The  defendant  in  his  pleading  denies  the  assault,  and  in  his 
evidence  does  not  admit  it.  He  admits  preventing  the  plain- 
tiff, on  a Sunday,  from  going  through  a gateway  upon  the 
alleged  road.  The  defendant  said  that  the  plaintiff  crossed  this 
part  of  the  alleged  highway  only  twice  in  eighteen  months.  The 
plaintiff  was  not  called  to  deny  or  explain  this  evidence  of  the 
defendant. 

Even  if  the  plaintiff,  in  erecting  the  gate  on  the  highway, 
has  created  a public  nuisance,  I am  unable  to  find  that  the 
plaintiff  suffered  particular  injury,  so  as  to  bring  the  case  within 
Fritz  v.  Hot) son  (1880/,  14  Oh.  D.  542. 

The  objections  that  the  municipality  was  not  a party  to  the 
action,  and  that  no  particular  private  injury  to  the  plaintiff  had 
been  proved,  were  made  upon  the  argument. 

The  plaintiff  did  not  ask  for  any  postponement  to  endeavour 
to  get  the  (municipality  to  intervene,  or  to  supplement  the 
evidence  as  to  assault  or  private  injury. 

As  the  great  mass  of  evidence  was  given  upon  the  point  on 
which  the  plaintiff  was  right,  I think  justice  will  be  done  if  the 
action  is  dismissed  without  costs. 

The  judgment  should  be  without  prejudice  to  any  other 
action  by  the  plaintiff  or  at  his  instance,  if  such  action  be  prop- 
erly constituted,  as  to  further  obstructions,  if  any,  by  the  defen- 
dant against  the  plaintiff  upon  the  highway  in  question. 

Before  closing,  I venture  to  say  that  a right  of  way  across 
the  defendant’s  land  seems  to  me  to  be  of  so  little  inconvenience 
to  him  that,  with  very  little  mutual  concession,  all  matters 
in  difference  as  to  this  road  could  be  and  should  be  settled 
without  further  litigation. 

Judgment  as  above. 

The  plaintiff  appealed  from  the  judgment  of  Britton,  J. 
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April  16  and  17.  The  appeal  was  heard  by  Mulock,  C.  J.Ex., 
Clute,  Riddell,  Sutherland,  and  Leitch,  JJ. 

J.  S-.  Fraser,  K.C.,  for  the  plaintiff,  argued  that  the  learned 
trial  Judge  was  right  in  finding  as  a fact  that  there  had  been 
a dedication  of  the  highway,  as  claimed  by  the  plaintiff,  but 
that  he  erred  in  holding  that  the  plaintiff  had  not  produced 
such  evidence  of  damage  peculiar  to  himself  as  would  entitle 
him  to  bring  the  action.  He  referred  to  Mytton  v.  Duck , 26 
U.C.R.  61;  Watson  v.  City  of  Toronto  Gas-light  and  Water  Co. 
(1846),  4 U.C.R.  158 ; Drake  v.  Sault  Ste.  Marie  Pulp  and  Paper 
Go.,  25  A.R.  251;  Town  of  Sarnia  v.  Great  Western  R.W.  Cot 
(1861),  21  IJ.O.R  59,  62. 

M.  Wilson,  K.O.,  for  the  defendant,  cited  Clerk  & Lindsell’s' 
Law  of  Torts,  6th  ed.,  pp.  395,  396 ; Winterbottom  v.  Lord  Derby 
(1867),  L.R.  2 Ex.  316;  Hamilton  v.  Covert  (1865),  16  C.P.  205, 
209;  Consolidated  Municipal  Act,  1903,  secs.  599,  601.  The 
finding  of  fact  by  the  learned  trial  Judge  as  to  dedication  was 
based  upon  a misconception  of  theMytton  case,  and  on  this  branch 
of  the  case  he  did  not  exercise  his  own  independent  judgment. 
The  finding  as  to  absence  of  particular  damage  was  justified  by 
the  evidence  and  the  cases,  and  should  be  affirmed.  Reference 
was  made  to  Rae  v.  Trim  (1880),  27  Or.  374,  379;  Biggar’s 
Municipal  Manual,  notes  at  p.  810;  Belford  v.  Haynes  (1849), 

7 U.C.R.  464,  469;  Township  of  St.  Vincent  v.  Greenfield  (1887), 
16  A.R.  567,  570,  affirming  S.C.  (1886),  12  O.R.  297,  309; 
Regina  v.  Ouellette  (1865),  15  C.P.  260;  Regina  v.  Plunkett 
(1862),  21  U.C.R.  536,  a case  shewing  that,  even  if  there  is  a 
dedication  for  a temporary  purpose,  the  owner  has  a right  to 
close  the  road  when  the  proper  allowance  is  opened : Dunlop  v. 
Township  of  York,  16  Gr.  216,  222. 

Fraser,  in  reply,  referred  to  Cook  v.  Mayor  and  Corporation 
of  Bath  (1868),  L.R.  6 Elq.  177,  180;  Angell’s  Law  of  Highways, 
3rd  ed.,  secs.  154,  155;  HaMmry’s  Laws  of  England,  vol.  16, 
pp.  33,  34. 

May  13.  Clute,  J. : — The  plaintiff  is  the  owner  of  that  part 
of  lot  8 in  the  2nd  concession  of  the  gore  of  Chatham,  in  the 
county  of  Kent,  lying  north  of  Running  creek.  The  defendant 
is  the  lessee  from  the  Canada  Company  of  the  south  half  of 
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lot  7 in  the  said  2nd  concession,  and  adjoining  in  part  the 
plaintiff’s  land  to  the  west. 

The  plaintiff  charges  that  the  defendant  obstructed  the 
highway  at  a point  where  it  crosses  the  line  between  lots  7 and  8, 
and  claims  special  damage  and  an  injunction.  The  defendant 
denies  that  there  is  such  a highway,  and  further  denies  that 
the  plaintiff  has  suffered  peculiar  damage. 

The  trial  Judge  found  that  there  was  a public  highway  by 
dedication,  as  claimed  by  the  plaintiff,  but  that  he  had  not 
suffered  peculiar  damage,  and  dismissed  the  plaintiff’s  action, 
but  without  costs. 

After  a careful  perusal  of  the  evidence,  I do  not  think  that 
there  is  much  doubt  as  to  the  main  facts.  The  lands  in  the 
neighbourhood  of  the  alleged  road  are  very  low;  and,  until  a 
system  of  drainage  was  introduced,  about  1882,  .the  greater 
portion  was  submerged  at  certain  seasons  of  the  year  and  unfit 
for  cultivation,  except  a very  restricted  area  thereof.  The 
higher  lands  were  found  to  be  along  the  creek,  and  from  the 
earliest  recollection  of  the  oldest  inhabitants,  there  was  a road, 
or  trail,  from  Wallaceburg  westerly  to  the  St.  'Clair  river. 
This  trail  followed  the  southerly  bank  of  Running  creek  until  it 
reached  a point  near  the  dividing  line  between  lots  8 and  9.  It 
then  crossed  the  creek  by  a bridge,  and  followed  the  northerly 
bank  of  the  creek  in  a south-westerly  direction  across  lot  8 and 
the  south-east  corner  of  lot  7,  crossing  the  road  allowance 
between  concessions  1 and  2,  about  18  chains  west  of  the  dividing 
line  between  lots  7 and  8,  crossing  the  concession  line  and 
following  the  northerly  bank  of  the  creek  in  a south-westerly 
and  westerly  direction  to  the  St.  Clair  river. 

In  1879,  a bridge  was  built  over  Running  creek,  where  it 
crosses  the  road  allowance  between  concessions  1 and  2,  south  of 
lot  7,  and  work  was  done  in  improving  this  road  allowance. 
About  this  time,  the  drainage  system  was  inaugurated,  and  some 
5,000  acres  in  this  vicinity  reclaimed.  The  result  was,  that 
allowances  for  roads  on  the  concession-lines  and  side-lines  were 
now  in  a condition  to  be  made  passable,  and  work  was  done  upon 
them,  and,  as  this  work  proceeded,  the  new  roads  came  more  and 
more  into  use. 
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In  1880,  or  shortly  after,  the  road  allowance  between  con- 
cessions 1 and  2 was  made  passable,  and  the  old  road  across 
lots  8 and  7 was  less  used,  although  it  continued  to  be  used,  more 
or  less,  without  any  gates,  fences,  or  other  obstructions  across 
it,  until  1896’.  In  that  year,  one  Summers  purchased  the  farm 
owned  by  the  plaintiff  (lot  8)  from  one  Stewart,  and  erected 
two  gates,  one  between  lots  8 and  9,  on  his  easterly  line,  and 
another  between  lots  7 and  8,  on  his  westerly  line,  and,  as  he 
says,  ‘ ‘ I put  in  the  two  gates  for  my  own  convenience,  to  allow 
people  to  travel  through,  never  to  stop  the  traffic.  ’ ’ 

After  1896,  it  would  appear,  from  the  evidence,  that  there 
continued  more  or  less  travel  upon  the  old  road,  persons  desiring 
to  use  the  same  opening  and  closing  the  gates.  Public  traffic 
would  appear  to  have  grown  less  and  less  as  the  concession  roads 
and  side-lines  were  put  in  proper  repair. 

The  evidence  clearly  establishes,  and  indeed  it  does  not 
seem  to  be  disputed,  that  from  the  earliest  settlements  in  that 
vicinity,  prior  to  1850  and  probably  even  before  1845,  the  road 
in  question  formed  part  of  the  only  and  regular  thoroughfare 
from  Wallaceburg  west  to  the  St.  'Clair  river. 

The  finding  of  the  trial  Judge  in  this  respect  is  as  follows: 
“The  evidence  established,  and  I find  as  a fact,  that,  from  the 
early  settlement  of  the  township  of  Chatham  down  to  a compar- 
atively recent  date,  a travelled  road  ran  from  Nelson  street  in 
Wallaceburg — or  a point  near  Nelson  street — westerly  and  along 
the  southern  bank  of  Running  creek,  crossing  lots  11,  10,  and  a 
part  of  9 in  the  said  2nd  concession  of  the  gore  of  Chatham;  then 
the  road  crossed  the  said  treek  to  the  north  side  thereof,  and  pro- 
ceeded westerly  and  southerly  across  the  remainder  of  lot  9, 
and  diagonally  across  lots  8 and  7,  to  the  line  between  the 
1st  and  2nd  concessions,  and  on  to  the  river  St.  Clair.  It  was 
well  established  that  for  many  years  this  road  was  the  only  direct 
and  travelled  road — apd  called  a highway — between  Wallace- 
burg and  Baby’s  Point  and  Port  Lambton.  This  part  of  lot  7 
now  owned  by  the  defendant  was  crossed  by  this  road.  ’ ’ 

This  finding  is  well  supported  by  the  evidence.  It  would 
appear  that  the  defendant’s  buildings  have  encroached  upon  a 
part  of  the  travelled  portion  of  the  old  road,  and  his  fence  has 
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enclosed  a further  portion,  and  persons  requiring  to  use  the 
road  passed  the  south  of  the  fence  and  buildings. 

For  many  years,  the  pumping  house,  erected  in  connection 
with  the  drainage  operations  between  lots  8 and  9,  was  reached 
by  the  old  road,  and  wood  and  other  fuel  taken  in  that  way.  The 
Canada  Company  received  a patent  of  lot  7,  with  other  lands,  in 
1846,  and  the  trial  Judge  finds  that  this  road  was  used  as  a 
public  highway  long  before  the  grant  by  the  Crown  to  the 
Canada  Company. 

The  Township  of  Chatham  passed  a by-law  to  close  a portion 
of  this  road,  and  the  Town  of  Wallaceburg  passed  a by-law  pur- 
porting to  close  another  part  at  the  eastern  end  off  the  road, 
though  the  latter  by-law  speaks  of  “the  original  allowance  for 
road,  ’ ’ which  seems  inapplicable  to  the  road  in  question. 

With  reference  to  the  Canada  Company,  the  trial  Judge 
finds  that  “the  inference  is  warranted  that  they  knew  of  this 
road,  and  of  its  user  by  the  public,  if  not  before,  very  soon  after, 
the  grant  to  them ; ’ ’ and  concludes,  as  to  this  branch  of  the  case, 
that,  * 1 if  the  plaintiff  is  entitled  to  maintain  this  action  at  all,  he 
is  entitled  to  a declaration  that  the  travelled  road  across  lot  7 is 
a public  highway.” 

Land  dedicated  to  the  public  for  the  purpose  of  passage 
becomes  a highway  when  accepted  for  such  purpose  by  the 
public:  Regina  v.  Petrie  (1885),  4 E.  & B.  737;  but  whether, 
in  any  particular  case,  there  has  been  a dedication  and  accep- 
tance, is  a question  of  fact  and  not  of  law. 

“It  is  not  correct  to  say  that  the  early  user  establishes  an 
inchoate  right  capable  of  being  subsequently  matured  . . . 

The  proper  way  of  regarding  these  cases  is  to  look  at  the  whole 
of  the  evidence  together,  to  see  whether  there  has  been  such  a 
continuous  and  connected  user  as  is  sufficient  to  raise  the  pre- 
sumption of  dedication;  and  the  presumption,  if  it  can  be  made, 
then  is  of  a complete  dedication,  coeval  with  the  early  user.  You 
refer  the  whole  of  the  user  to  a lawful  origin  rather  than  to 
a series  of  trespasses:”  Turner  v.  Walsh  (1881),  6 App.  Cas. 
636,  642. 

“Dedication  necessarily  presupposes  an  intention  to  dedi- 
cate:” Halsbury’s  Laws  of  England,  vol.  16,  p.  33. 
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“A  dedication  must  'be  made  with  intention  to  dedicate.  The 
mere  acting  so  as  to  lead  persons  into  the  supposition  that  the 
way  is  dedicated  does  not  amount  to  a dedication,  if  there  he 
an  agreement  which  explains  the  transaction * per  Lord  Den- 
man, C.J.,  in  Barraclough  v.  Johnson  (1838),  8 A.  &E.  99,  103, 
quoted  with  approval  in  Simpson  v.  Attorney -General,  [1904] 
A.C.  476,  493,  494. 

In  giving  the  quotation  in  the  last-mentioned  case,  curi- 
ously enough,  the  words,  “if  there  be  an  agreement  which  ex- 
plains the  transaction,”  are  not  quoted,  although  the  judg- 
ment proceeded  upon  such  an  agreement,  which  made  it  plain 
in  that  case  that  there  was  only  a license  to  use. 

As  a rule,  such  intention  is  a matter  to  be  inferred  by 
the  jury  in  the  light  of  the  surrounding  circumstances:  Rex 
v.  Wright  (1832),  3 B.  & Ad.  681.  Acceptance  may  be  in- 
ferred from  public  user,  and  requires  no  formal  act  of  adoption, 
even  where  the  road  becomes  ipso  facto  repairable  at  the 
public  expense:  Rex  v.  Inhabitants  of  Leake  (1833)v5  B.  & Ad. 
469  ; Roberts  v.  Hunt  (1850),  15  Q.B.  17.  Open  and  unobstructed 
user  by  the  public  for  a substantial  time  is,  as  a rule,  the 
evidence  from  which  a jury  are  asked  to  infer  both  dedication 
and  acceptance:  Halsbury’s  Laws  of  England,  vol.  16,  sec,  43, 
p.  34.  An  intention  to  dedicate  can  only  be  inferred  against 
a person  who  is  absolute  owner  in  fee  simple  and  sui  juris  :ib., 
sec.  44. 

In  Regina  v.  Inhabitants  of  East  Mark  (1848),  11  Q.B. 
877,  at  p.  882,  Lord  Denman,  C.J.,  said:  “If  a road  has  been 
used  by  the  public  between  forty  and  fifty  years  without 
objection,  am  1 not  to  use  it,  unless  I knew  who  has  been  the 
owner  of  it?  The  Crown  certainly  may  dedicate  a road  to  the 
public,  and  be  bound  by  long  acquiescence  in  public  user.  I 
think  the  public  are  not  bound  to  inquire  whether  this  or  that 
owner  would  be  more  likely  to  know  his  rights  and  to  assert 
them;  and  that  we  have  gone  quite  wrong  in  entering  upon 
such  inquiries.  Enjoyment  for  a great  length  of  time  ought 
to  be  sufficient  evidence  of  dedication,  unless  the  state  of  the 
property  has  been  such  as  to  make  dedication  impossible.” 
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In  Turner  v.  Walsh,  6 App.  Cas.  636,  supra,  it  was  held  that 
dedication  from  the  Crown  or  private  owner,  as  the  case  may  be, 
may  and  ought  to  be  presumed  from  long-continued  user  of  a 
way  by  the  public,  whether  the  land  belongs  to  the  Crown  or  to 
a private  owner,  in  the  absence  of  anything  to  rebut  the  pre- 
sumption; and  the  same  presumption  should  be  made  in  the 
case  of  Crown  lands  in  the  Colony  of  New  South  Wales  (and, 
therefore,  in  Ontario),  although  the  nature  of  the  user  and  the 
weight  to  be  given  to  it  may  vary  in  each  particular  case.  In 
the  Turner  case,  the  land  was  purchased  from  the  Crown  in 
1879,  under  an  Act  passed  in  1861.  It  appeared  that  for  forty 
years  before  the  commencement  of  the  action  there  had  been 
a road  over  and  across  the  piece  of  land  granted  to  the  plaintiff, 
which  had  been  used  by  the  public  with  carriages  and  on  foot, 
and  was  the  main  road  between  two  places.  The  mail  coaches 
travelled  the  road,  and  teamsters  conveying  the  produce  of  the 
country  used  it ; and,  in  fact,  it  had  been  used  by  the  public  for 
all  purposes,  during 7 this  period,  without  interruption.  The 
Privy  'Council  held  that  upon  such  evidence  the  Judge  would  be 
right,  unless  tl^ere  was  some  positive  restriction  on  the  power  of 
the  Crown,  in  directing  the  jury  that  they  might  presume  a 
dedication  of  the  road  by  the  Crown  to  the  public.  The  pre- 
sumption of  dedication  may  be  made  where  the  land  belongs  to 
the  Crown  or  to  a private  owner,  as  the  case  may  be,  and,  in 
the  absence  of  anything  to  rebut  the  presumption,  may  and 
indeed  ought  to  be  presumed.  (See,  however,  Rae  v.  Trim,  27  Gr. 
374,  where  Blake,  V.-C.,  held  that  a party  in  possession  of 
Crown  lands,  before  patent  issued,  could  not  dedicate  any 
portion  of  the  same.) 

“If  property  is  under  lease,  of  course  there  can  be  no 
dedication  by  the  lessee,  to  bind  the  freehold:”  per  Patteson, 
J.,  in'  Regina  v.  Inhabitants  of  East  Mark,  11  Q.B.  at  p.  883 ; 
for,  during  the  lease,  the  freeholder  could  not  interfere  with 
persons  permitted  by  the  tenant  to  cross  the  land : Baxter  v. 
Taylor  (1832),  4 B.  & Ad.  72.  If  the  land  has  been  in  the 
occupation  of  a series  of  tenants,  the  assent  of  the  freeholder 
may  properly  be  presumed,  for  at  each  change  of  tenancy 
the  landlord  might  have  interfered : Rex  v.  Barr  (1814),  4 Camp. 
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16;  Halsbury’s  Laws  of  England,  vol.  16,  sec.  47.  “Even 
when  the  land  has  been  in  lease  during  the  whole  period  of 
user  proved,  still  earlier  user  and  a dedication  at  some  time 
prior  to  the  commencement  of  the  lease  may  be  presumed,  if 
the  evidence  is  not  inconsistent  with  it:”  ib.  “On  the  determin- 
ation of  a tenancy  the  freeholder  must  assert  his  right  to  stop 
any  public  user  without  delay,  for  if  it  be  allowed  to  continue 
he  may  be  taken  to  have  acquiesced  in  it:”  Rugby  Charity 
Trustees  v.  Merry  weather  (1790),  11  East  375,  n. 

Applying  the  principles  laid  down  in  these  cases  to  the 
present  case,  I am  of  opinion  that  there  was  evidence  upon  which 
a jury  might  and  ought  to  find,  as  the  trial  Judge  did  find,  a 
dedication  of  the  road  in  question.  This  view  is  strengthened  by 
the  fact  that  the  Municipalities  of  the  Townships  of  Chatham 
and  Wallaeeburg  considered  it  necessary  to  take  proceedings  to 
close  portions  of  this  road  by  by-laws.  These  were  ^public 
acts,  and  shew  how  the  question  was  regarded  by  the  public, 
acting  through  their  official  representatives. 

That  this  would  be  admissible  as  evidence  of  reputation  would 
appear  from  the  Barraclough  case,  supra,  where  it  was  held  that 
action  taken  at  a public  meeting  was  evidence  of  reputation 
upon  an  issue  as  to  whether  or  not  certain  land  was  a common 
highway.  The  fact  that  the  mail  was  carried  over  this  road  for 
many  years  is  also  cogent  evidence. 

What  also  weighs  with  me,  in  the  disposition  of  this  case, 
is  the  nature  of  the  land  through  which  the  road  passed.  The 
question  should  be  considered  as  it  existed  down  to  the  time  when 
action  was  taken  to  drain  the  lands.  The  policy  of  the  Legis- 
lature was  first  evidenced  by  the  Drainage  Act ; and  dedication, 
if  it  took  place  at  all,  was  long  prior  thereto.  The  case  differs, 
I think,  from  that  of  a partially  settled  country,  where  roads 
are  used  across  private  property  until  the  authorised  public 
roads  are  opened;  for,  in  that  ca&e,  even  long  user  does  not 
always  raise  a presumption  of  intention  to  dedicate  on  the  part 
of  the  owner  of  the  lot. 

Every  one  knows  that,  as  soon  as  the  roads  on  the  side-lines 
and  between  the  concessions  are  opened,  the  ways  of  convenience 
across  the  lots  may  be  abandoned. 
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But  -here,  from  the  condition  of  the  lands,  the  case  is  differ- 
ent. The  presumption  is,  I think,  the  other  way.  It  can  scarcely 
be  supposed  that  the  owners  of  the  lots  had  in  mind  a possible 
future  policy  of  the  Legislature,  and  only  intended  to  permit  the 
road  being  used  for  a temporary  purpose. 

Upon  the  facts  of  this  case,  I agree  with  the  trial  Judge  that 
the  road  in  question  became  a public  highway  by  dedication. 

This  being  so,  the  subsequent  opening  of  the  concession-lines 
and  side-lines,  and  the  gradual  diversion  of  the  traffic  to  these 
better  roads,  did  not,  in  my  opinion,  have  the  effect  of  destroying 
the  character  of  the  road  in  question.  The  common  law  rule, 
“once  a highway,  always  a highway,”  applies,  until  by  legal 
means  its  character  is  destroyed,  although  the  long-continued 
existence  of  an  obstruction  may  tend  to  shew  that  there  never 
was  a highway.  See  Halsbury’s  Laws  of  England,  vol.  16,  see. 
103. 

The  question  remains,  did  the  plaintiff  suffer  such  damage, 
peculiar  to  himself,  as  entitles  him  to  bring  this  action?  In  the 
view  of  the  trial  Judge,  he  did  not.  He  points  out  that  the  evi- 
dence was  almost  wholly  directed  to  the  question  of  highway  or 
no  highway,  and  the  plaintiff  “omitted  to  prove,  if  he  could 
prove,  either  the  particular  damage  to  himself  by  the  defendant’s 
obstruction,  or  to  prove  an  assault”  so  as  to  bring  the  case 
within  Drake  v.  Sault  Ste.  Marie  Pulp  and  Paper  Co.,  25  A.R. 
at  p.  256,  and  Fritz  v.  Hobson,  14  Oh.  D.  542. 

One  of  the  instances  of  acts  which  may  be  found  to  be 
nuisances  at  common  law  is  that  of  erecting  a fence  or  building 
across,  or  so  as  to  encroach  upon,  the  highway:  Halsbury’s  Laws 
of  England,  vol.  16,  sec.  266 ; see  cases  cited,  note  (n),  p.  153.  The 
remedy  is  by  indictment  or  an  action  at  the  suit  of  the  Attorney- 
General  for  an  injunction  to  restrain  the  commission  of  the 
nuisance  or  for  a mandatory  injunction  directing  its  abatement, 
and  in  such  an  action  no  actual  injury  need  be  proved:  “but  a 
member  of  the  public  can  only  maintain  an  action  for  damages 
or  an  injunction  in  respect  of  such  nuisance,  if  he  has  sustained 
therefrom  some  substantial  injury  beyond  that,  suffered  by  the 
rest  of  the  public,  such  injury  being  direct  and  not  merely  con- 
sequential:” ib.,  sec.  269 ; and  in  such  cases  the  Attorney-General 
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is  not  a necessary  party:  Wallasey  Local  Board  v.  Gracey 

(1887),  36  G'h.  D.  593;  Tottenham  Urban  District  Council  v. 
Williamson  & Sons,  [1896]  2 Q.B.  353  (C.A.) 

In  Cook  v.  Mayor  and  Corporation  of  Bath,  L.R.  6 Eq.  177, 
Malins,  V.-C.,  at  p.  180,  says:  “In  Spencer  v.  London  and  Bir- 
mingham R.W.  Co.  (1836),  8 Sim.  193,  a very  similar  case  to  the 
present,  Vice-Chancellor  Shadwell  laid  down  the  rale  to  he,  that 
where  there  was  a public  nuisance  by  obstructing  a highway 
which  caused  a particular  private  injury,  a bill  would  lie  for 
the  private  injury,  and  granted  an  injunction;  and  on  the 
appeal  Lord  Tottenham  did  not  dissent  from  this  view.  ” 

It  is  important  to  consider  the  peculiar  circumstances  of  this 
case  in  deciding  the  question  as  to  whether  or  not  the  plaintiff 
sustained  a substantial  injury  beyond  that  suffered  by  the  rest 
of  the  public. 

The  owners  and  occupants  of  the  plaintiff’s  land  were: 
Stuart,  1875  to  1896;  Somers,  1896  to  1897;  Howard,  1897  to 
1910;  O’Neil,  the  plaintiff,  1910  to  the  present  time. 

It  will  be  seen  that  'Stuart’s  occupation  covered  a period 
before,  during,  and  after  the  drainage  system  was  introduced. 
Charles  Stuart  bought  the  farm,  afterwards  acquired  by  the 
plaintiff,  in  1875,  from  one  MacDonald.  His  son,  Archibald 
Stuart,  states  that  the  father,  himself,  and  brother  Alexander, 
lived  upon  what  is  now  known  as  the  plaintiff’s  farm,  from  the 
time  they  bought  it  in  1875  until  it  was  sold  to  Somers  in  1896, 
and  that,  at  the  time  they  bought  and  occupied  it,  the  road 
in  question  was  the  only  road  open.  He  further  says  that,  at 
the  time  his  father  moved  down  there,  “there  was  a big  travel. 
All  the  travel  through  here  was  along  that  road.  The  mail  was 
carried  along  that  road,  and  there  was  a stage  on  that  road. 
There  was  two  stages  on  that  road.” 

The  railway  was  constructed  across  lot  8,  running  in  a diag- 
onal direction  from  the  north-west  to  the  south-east,  north  of 
Running  creek.  The  father  owned  the  whole  of  lot  8 ; and,  after  his 
death,  the  son  Alexander  deeded  the  part  of  lot  8 south  of  Run- 
ning creek  to  Archibald  Stuart,  who  deeded  his  interest  in  that 
part  of  lot  8 north  of  the  creek  to  Alexander  Stuart. 
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The  result  of  the  examination  of  the  evidence  leads  me  to 
the  conclusion  that  prior  to  about  1879,  or  a little  later,  whten  the 
drainage  of  the  land  permitted  the  roads  to  be  built,  there  was 
no  outlet,  no  way  of  getting  to  a public  highway  from  the  land 
north  of  the  creek,  except  by  the  road  in  question. 

It  is  not  a case  of  an  obstruction  to  a highway  simply,  which 
might  affect  the  public  in  general  in  the  same  way,  but  'the  case 
of  an  owner  of  land  being  cut  off  from  the  highway  altogether, 
at  the  period  referred  to.  The  damage,  if  any,  was  peculiar  to 
the  owner  of  the  land  as  such,  and  not  simply  as  one  of  the 
public. 

The  drainage  works,  when  completed,  formed  a channel, 
impassable  except  by  bridge,  through  the  north-easterly  part 
of  lot  8,  and  along  the  south  side  of  the  road  allowance  between 
concessions  2 and  3,  so  that  by  the  time  conditions  had  changed 
so  as  to  make  it  possible  to  open  that  concession-line  upon  which 
lot  8 abutted  on  the  north,  it  was  cut  off  by  the  drain  some  40  feet 
wide.  A bridge  was  put  Over  this  drain  in  1896  to  reach  the 
north-easterly  part  of  lot  8.  At  that  time,  no  provision  was 
made  to  erect  any  bridge  over  the  drain  by  common  rate  imposed 
upon  those  benefited  by  the  drain.  The  bridge  built  by  the 
plaintiff’s  predecessor  in  title,  Somers,  in  1896,  was  not,  and  is 
not,  sufficient  to  permit  a threshing  machine  to  pass  over  it,  so 
that,  if  the  owner  of  lot  8 north  of  Running  creek  desired  to 
reach  a highway,  even  after  the  3rd  concession-road  was  opened, 
he  could  not  do  so,  except  by  a considerable  expenditure  of 
money,  and  cannot  bring  in  a threshing-machine  now  without 
a further  expenditure. 

The  result  was,  that,  prior  to  the  drainage  system,  the  3rd 
concession  was  an  impassable  swamp,  and  afterwards  it  could  not 
be  reached  except  by  a bridge.  The  evidence  shews  that  the 
plaintiff’s  farm,  by  the  obstruction,  was  peculiarly  affected,  and 
depreciated  in  value. 

The  defendant  by  his  pleadings  denies  that  fhe  road  in  ques- 
tion was  a highway.  The  evidence  shews  that  the  defendant 
maintained  a fence  across  it  and  prevented  the  plaintiff  from 
passing  along  the  highway  by  such  obstruction  and  by  his  refusal 
to  permit  him  to  go  through.  He  says,  ‘‘I  stopped  him  going 
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through  with  a buggy/’  and  that  the  threshing-machine  had 
gone  through  prior  thereto  from  time  to  time. 

It  would  appear  that,  until  the  occasion  in  question,  the 
plaintiff  and  others  passed  through,  usually  closing  the  gate. 
From  the  evidence,  I think  it  established  that  the  plaintiff  was 
prevented  by  the  defendant  from  passing  along  the  road  across 
lot  7 by  the  fence  forming  an  obstruction  between  lots  7 and  8. 

In  Fritz  v.  Hobson , 14  Oh.  D.  542,  the  question  here  involved 
is  considered.  Many  cases  are  cited  in  the  notes  to  secs.  269  and 
270  of  vol.  16,  Halsbury’s  Laws  of  England,  as  shewing  what  is 
sufficient  damage  to  support  an  action  of  this  kind.  An  indi- 
vidual may  bring  an  action  who  suffers  injury  to  his  person  or 
chattels,  e.g.,  if  he  or  his  horse  fall  into  a ditch  dug  across 
the  road,  or  if  he  collides  with  some  obstruction  therein;  also 
whose  property  is  rendered  difficult  of  access,  e.g.,  by  the  narrow- 
ing, diversion,  or  other  alteration  of  the  highway  by  which  it 
is  approached:  Spencer  v.  London  and  Birmingham  R.W . Co., 
8 Sim.  193 ; Cook  v.  Mayor  and  Corporation  of  Bath,  L.R.  6 Eq. 
177  ; or  otherwise  prejudicially  affected  in  value : Baker  v.  Moore 
(1697),  cited  in  Iveson  v.  Moore  (1699),  1 Ld.  Raym.  486,  491. 

Fry,  J.,  in  Fritz  v.  Hobson,  14  Oh.  D.  at  p.  555,  referring  to 
this  case,  said.:  “The  case  of  Iveson  v.  Moore  is  one  of  great 
authority.  It  is  reported  in  numerous  books.  It  has  found  its 
way  into  the  various  digests  of  the  law,  and  was  cited  with 
approval  in  1 ticket  v.  Metropolitan  B.W.  Co.  (1865),  5 B. 
& S.  156,  by  the  Court  of  Exchequer  Chamber.  . . . 
Now,  as  cited  in  Comyn’s  Digest,  5th  ed.,  vol.  i,  p.  278,  that  case 
resulted  in  this,  ‘If  A.  has  a colliery,  and  B.  stops  up  a highway 
near  it,  whereby  nothing  can  pass  to  his  colliery,  an  action  on 
the  €ase  lies ; for  he  ought  to  be  remedied  in  particular,  though 
it  was  a highway  for  all.  ’ And  accordingly,  in  Benjamin  v.  Storr 
(1874),  L.R.  9 C.P.  400,  Lord  Justice  Brett  considered  that  ‘if 
by  reason  of  the  access  to  his  premises  being  obstructed  for  an 
unreasonable  time,  and  in  an  unreasonable  manner,  the  plain- 
tiff’s customers  were  prevented  from  coming  to  his  coffee-shop, 
and  he  suffered  a material  diminution  of  trade,  that  might  be 
a particular,  a direct,  and  a substantial  damage.  ’ ’ ’ 
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In  the  Bicket  case  (1867),  in  the  House  of  Lords,  L.R.  2 H.L. 
175,  at  p.  188,  Baker  v.  Moore  and  Wilkes  v.  Hung  erf  ord  Market 
Co.  (1835),  2 Bing.  N.C.  281,  are  doubted.  This  reference  by 
the  House  of  Lords  to  Baker  v.  Moore  is  very  fully  considered 
in  Beckett  v.  Midland  R.W.  Co.  (1867),  L.R.  3 O.P.  82.  After 
referring  to  the  effect  of  what  was  said  in  the  House  of  Lords, 
Willes,  J.  (p.  100),  says:  “ Speaking  with  profound  deference 
to  the  remarks  of  that  noble  and  learned  Lord,  I think  I may  well 
doubt  that  Baker  v.  Moore  must  necessarily  share  the  fate  of 
Wilkes  v.  Hungerford  Market  Co.,  because  in  the  latter  case  there 
was  that  which  existed  in  the  case  under  judgment,  viz.,  a claim 
for  compensation  in  respect  of  loss  of  goodwill;  whereas,  in 
Baker  v.  Moore,  the  claim  was  in  respect  of  actual  damage  by 
deprivation  of  the  only  use  to  which  the  plaintiff  could  put  his 
houses — a loss,  therefore,  directly  affecting  the  ownership  of  the 
houses,  and  a loss  moreover  of  a character  which  has  in  other 
cases  besides  that  of  Baker  v.  Moore,  as  well  before  as  since, 
been  held  sufficient  to  constitute  special  damage,  so  as  to  sustain 
an  action  in  which  it  is  necessary  to  aver  and  to  prove  such 
special  and  particular  damage.  ” After  further  discussing  the 
question,  he  continues  (pp.  102-3)  : “Speaking,  therefore,  of 
the  case  of  Baker  v.  Moore,  I would  say  with  the  greatest  defer- 
ence that  it  deserves  to  be  well  considered  before  it  is  treated  as 
overruled  by  the  dictum  I have  referred  to  in  Bicket’ s case.” 

“Substantial  pecuniary  loss  occasioned  to  an  individual  by 
the  fact  that  he  or  his  servants  cannot  carry  on  his  business, 
or  can  only  do  so  by  a circuitous  or  more  costly  journey,  may  be 
sufficient:”  Halsbury’s  Laws  of  England,  vol.  16,  sec.  270. 

Among  the  numerous  cases  cited  for  this  proposition,  I may 
refer  to  the  following. 

In  Bex  v.  Dewsnap  (1812)  , 16  East  194,  Lord  Ellenborough, 
C.J.,  says:  “I  did  not  expect  that  it  would  have  been  disputed 
at  this  day,  that  though  a nuisance  may  be  public,  yet  that  there 
may  be  a special  grievance  arising  out  of  the  common  cause  of 
injury  which  presses  more  upon  particular  individuals  than  upon 
others  not  so  immediately  within  the  influence  of  it.  In  the  case 
of  stopping  a common  highway  which  may  affect  all  the  subjects, 
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yet  if  a particular  person  sustains  a special  injury  from  it,  he 
has  an  action.  ” 

In  Rose  v.  Miles  (1815),  4 M.  & S.  100,  it  was  held,  where 
the  defendant  had  some  barges  moored  on  a navigable  creek, 
and  had  thereby  obstructed  a public  navigable  creek  and  pre- 
vented the  plaintiff  from  navigating  his  barges,  whereby  he  was 
obliged  to  convey  his  goods  at  a greater  distance  over  land,  that 
this  was  special  damage,  for, which  an  action  upon  the  case  would 
lie. 

In  Boydv.  Great  Northern  R.W.  Go.,  [1895]  2 I.R.  555,  it 

■ 

was  held  that  where  the  plaintiff,  a medical  doctor,  was  held  an 
unreasonable  time  by  the  gate-keeper  at  a level  crossing  on  a rail- 
way, he  was  entitled  to  damages  against  the  company. 

In  Re  Taylor  and  Village  of  Belle  River  (1910),  1 O.W.N. 
609,  15  O.W.R.  733,  the  defendant  closed  a portion  of  a public 
highway  leading  to  the  plaintiff’s  hotel.  The  hotel  did  not  abut 
or  front  on  the  highway  closed.  Held,  “that  its  proximity  to 
such  highway  enhanced  its  value  and  the  closing  of  such  highway 
depreciated  its  value,”  and  that  the  plaintiff  was  entitled  to 
recover.  Reference  is  made  in  this  case  to  Metropolitan  Board 
of  Works  v.  McCarthy  (1874),  L.R.  7 H.L.  243,  quoting  Lord 
Penzance,  at  p.  263,  as  saying:  “The  question  then  is,  whether 
when  a highway  is  obstructed,  the  owners  of  those  lands  which 
are  situated  in  a sufficient  degree  of  proximity  to  it  to  be  depre- 
ciated in  value  by  the  loss  of  that  access  along  the  highway 
which  they  previously  enjoyed,  suffer  especial  damage  ‘more 
than’  and  ‘beyond’  the  rest  of  the  public.  It  surely  cannot  be 
doubted  but  that  they  do.” 

With  great  deference  to  the  trial  Judge,  and  notwithstand- 
ing that  the  plaintiff’s  evidence  was  chiefly  directed  to  the  ques- 
tion of  dedication,  and  not  to  the  peculiar  loss  suffered  by  him, 
yet,  owing  to  the  peculiar  location  of  this  lot  and  of  the  buildings 
thereon,  and  the  drainage  canal  and  the  railway  crossing  it,  and 
the  fact  that  the  evidence  on  both  sides,  in  the  main,  agrees 
that  the  roads  could  not  -have  been  opened  without  the  lands 
first  being  drained,  I think  it  fairly  clear,  'from  the  evidence, 
that  the  plaintiff  did  suffer  that  peculiar  and  special  damage 
which  entitled  him  to  bring  this  action. 
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I would  allow  the  appeal,  setting  aside  the  judgment  for  the 
defendant,  and  directing  judgment  to  be  entered  for  the  plaintiff, 
and  granting  an  injunction  restraining  the  defendant  from  con- 
tinuing any  obstruction  to  the  highway  across  lot  7. 

The  plaintiff  is  entitled  to  costs  here  and  below. 

Mulock,  C.J.,  Sutherland  and  Leitch,  JJ.,  concurred. 

Riddell,  J.,  with  some  hesitation,  also  concurred. 

Appeal  allowed. 


[APPELLATE  DIVISION.] 

McBrayne  v.  Imperial  Loan  Co. 

Principal  and  Agent — Agent’s  Commission  on  Sale  of  Property — Sale  Made 
“by  or  through”  Agent — Purchaser  Originally  Introduced  Interested  in 
Sale  Ultimately  Made—rChange  in  Form  or  Scope  of  Dealing — Rausa 
Causans. 

Where  the  purchaser  originally  introduced  by  the  agent  to  the  principal 
remains  throughout  the  transaction  either  directly  or  indirectly  inter- 
ested in  and  by  the  final  outcome,  the  agent  does  not  lose  the  right  to 
commission  established  by  the  original  introduction,  although  the  form 
and  scope  of  dealing  may  be  changed,  with  or  without  his  assent,  and 
although  others  become  interested  either  as  contributors  to  the  success  of 
the  sale  or  as  enlarging  the  range  of  the  transaction;  provided  that  no 
right  arises  from  the  act  of  another,  without  which  the  sale  would  not 
have  been  consummated,  and  which  act  in  itself  has  the  effect  of  reduc- 
ing the  service  of  the  original  agent  from  being  the  causa  causans  to 
that  of  causa  sine  qua  non. 

Burchell  v.  Gowrie  and  Blockhouse  Collieries  Limited,  [1910]  A.C.  614, 
Stratton  v.  Vachon  (1911),  44  'S.C.R.  395,  and  Imrie  v.  Wilson  (1912), 
3 O.W.N.  1145,  1378,  applied  and  followed. 

Robins  v.  Rees  (1911),  '2  O.W.N.  939,  1150,  and  Travis  v.  Coates  (1912), 
'2:7  Q.L.R.  63,  distinguished. 

And  where  the  agent’s  right  to  a commission,  “in  the  event  of  the  sale 
being  made  by  you  or  through  you,”  was  recognised  by  the  principal, 
and  a sale  was  in  fact  made,  not  to  S.,  the  person  introduced  by  the 
agent,  but  to  a company  which  S.  assisted  in  organising — he  having  had 
in  view  from  the  beginning  the  organisation  of  a syndicate  or  company 
to  be  the  purchaser — the  agent  was  held,  entitled  to  the  commission, 
although  the  company  which  became  the  purchaser  was  not  organised 
upon  the  same  lines  as  S.  had  at  first  intended,  and  the  terms  of  the 
sale  were  not  the  same  as  originally  proposed. 


Appeal  by  the  defendants  from  the  judgment  of  Clute,  J., 
who  tried  the  action,  without  a jury,  at  Hamilton,  in  favour  of 
the  plaintiff,  for  the  recovery  of  $3,750  as  a commission  upon  the 
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sale  of  a property  in  Hamilton  owned  by  the  defendants  or  held 
by  them  under  a mortgage. 

January  29  and  30.  The  appeal  was  heard  by  Meredith, 
C.J.O.,  Maclaren,  Magee,  and  Hodgins,  JJ.A. 

J.  H.  Moss , K.C.,  for  the  appellants.  The  respondent,  I sub- 
mit, never  effected  a sale  of  the  property.  He  did  not  find  a 
purchaser.  Schacht,  whom  he  introduced  to  the  appellants, 
did  not  buy.  The  plaintiff  was  not  the  efficient  cause  of  the  sale 
that  as  made.  The  negotiations  with  Schacht  fell  through,  and 
the  subsequent  sale  to  the  Schacht  Motor  'Car  Company  of  Can- 
ada was  a new  and  independent  transaction,  for  the  consumma- 
tion of  which  the  respondent  is  not  entitled  to  any  commission. 
I refer  to  Travis  v Coates  (1912),  27  O.L.R.  63;  Robins  v.  Fees 
(1911),  2 O.W.N.  939,  1150;  Imrie  v.  Wilson  (1912),  3 O.W.N. 
1145,  1378. 

S.  F.  Washington , K.C.,  for  the  respondent.  Although 
Schacht  did  not  himself  buy,  yet  the  ultimate  sale  was  due  to 
the  respondent’s  introduction  of  Schacht.  The  respondent  was 
the  efficient  cause  of  the  sale,  and  is,  therefore,  entitled  to  his 
commission.  Schacht  never  entirely  dropped  out,  and  was  inter- 
ested directly  or  indirectly  throughout;  and  the  authorities,  I 
submit,  shew  that  in  such  a case  the  agent  is  entitled  to  his 
commission:  Burchell  v.  Gowrie  and  Blockhouse  Collieries  Lim- 
ited, [1910]  A.C.  614;  Stratton  v.  Vachon  (1911),  44  S.C.R. 
395. 

Moss,  in  reply,  referred  to  the  authorities  collected  in  the 
notes  to  the  case  of  Haffner  v.  Grundy  (1912),  4 D.L.R.  529,  at 
p.  531. 

. • V 

May  19.  The  judgment  of  the  Court  was  delivered  by  Hod- 
gins,  J.A. : — The  main  objection  urged  against  the  judgment  is, 
that  the  sale  was  not  made  to  Gustave  Schacht,  whom  the  respon- 
dent introduced  to  the  appellants.  It  is  the  fact  that  Mr.  Schacht 
did  not  himself  buy ; but  the  respondent  contends  that  the  ulti- 
mate sale  was  due  to  his  introduction  of  Schacht,  and  that  he  is, 
therefore,  entitled  to  a commission.  Mr.  Schacht,  in  his  deposi- 
tions taken  before  the  trial,  says  that  his  first  interest  in  the 
matter  was  ’for  a syndicate  who  were  intending  to  invest  in  Clin- 
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ton,  Ontario,  but  who  afterwards  dropped  out.  He  also  states 
that  during  his  correspondence  with  Mr.  Muntz,  the  appellants’ 
manager,  and  before  the  syndicate  abandoned  that  project,  he 
was  not  negotiating  so  much  as  a buyer  as  in  organising  a com- 
pany, which  was  all  he  was  interested  in. 

It  may,  therefore,  be  fairly  taken  as  established  that  from  the 
beginning  Schacht  intended  that  a company,  which  he  would 
get  up  or  assist  to  organise,  would  acquire  the  property,  and  not 
that  he  would  do  so  personally.  'Consequently,  the  subsequent 
transaction  was  not  a new  departure  in  intent,  and  its  develop- 
ment was  not  out  of  line  with  his  original  purpose. 

The  introduction  of  Schacht  to  Muntz  on  the  17th  April, 
1911,  was  by  telephone,  after  the  respondent  had  himself  tele- 
phoned the  latter.  Muntz  then  wrote  to  Schacht,  and  also  in- 
quired from  the  respondent  as  to  the  ‘ ‘ understanding  or  agree- 
ment, if  any,  you  have  regarding  this  property,  should  it  be 
sold.” 

The  respondent  saw  Muntz,  who  had  come  to  Hamilton,  and 
explained  to  him  about  his  commission,  and  at  the  latter ’s  request 
wrote  on  the  27th  April,  1911,  that  his  arrangement  was  ten 
per  cent.,  but  that  he  was  willing  to  accept  half  of  that  amount. 
At  the  trial  his  counsel  agreed  that  he  could  not  claim  more. 
A reply  (dated  the  7th  May,  1911),  to  this  letter,  states  the 
understanding  of  Muntz  to  be  that  “any  commission  payable 
to  you” — the  respondent — “applies  only  in  the  event  of  the  sale 
being  made  by  you  or  through  you.  ’ ’ The  negotiations  between 
Schacht  and  Muntz  proceeded  thereafter  by  correspondence. 
Schacht  thinks  that  they  lasted  for  about  thirty  days,  which, 
if  accurate,  would  mean  that  they  continued  till  about  the 
middle  of  May.  On  the  7th  July,  1911,  the  respondent  wrote 
about  other  tentative  proposals,  and  was  advised  in  reply  by 
Muntz  that  he  was  negotiating  with  an  American  automobile  firm 
to  manufacture  their  cars  in  Canada  under  a special  arrange- 
ment. 

In  the  meantime,  and  after  the  17th  April,  1911,  Muntz  says 
that  letters  passed  between  him  and  Schacht  or  between  limes, 
who  was  connected  with  the  appellants,  and  Schacht,  but  that  the 
matter  dropped  or  remained  dormant  until  Schacht ’s  interest 
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was  revived  by  Innes  opening  np  correspondence  again  with  him 
in  the  early  part  of  July,  and  then  the  plan  decided  upon  was 
the  formation  of  a new  company.  It  is  denied  that  the  company 
referred  to  in  the  letter  of  the  7th  July,  above-mentioned,  was 
the  Schacht  Motor  Car  Company  of  Ohio,  of  which  Schacht  was 
president.  Muntz  further  says  that  these  later  negotiations 
resulted  in  the  formation  of  the  Schacht  Motor  Car  Company  of 
Canada,  and  that  the  National  Credit  Company  were  brought 
into  the  matter,  because  it  was  necessary  to  have  some  financial 
house  to  underwrite  the  company’s  stock,  and  ^hat  they  bought 
the  stock,  underwriting  it  between  the  appellants  and  the  Schacht 
company.  He  also  says  that  the  appellants  eventually  sold  the 
property  and  got  $5,000  in  cash  from  the  Schacht  Motor  Car 
Company  of  Canada,  and  a mortgage  for  the  balance,  $70,000. 

This  sale  was  ultimately  carried  out  by  means  of  a lease  from 
the  appellants  to  the  National  Credit  Company,  the  under- 
writers referred  to,  containing  an  option  to  purchase  at  $75,000, 
which  lease  was  almost  immediately  afterwards  assigned  to  the 
Schacht  Motor  'Car  'Company  of  Canada  Limited,  who  exercised 
the  option  and  received  a conveyance  from  the  appellants,  on  the 
terms  already  stated. 

The  Ohio  company  took  stock  in  the  Canadian  company,  in 
which  Schacht  also  became  a shareholder,  and  of  which  he  and 
another  member  of  the  Ohio  company  are  shareholders.  It  is 
impossible  to  dissociate  Schacht,  the  original  negotiator  with  the 
appellants,  from  the  transactions  perfected  in  Canada.  They 
were  in  fact  a sale,  upon  different  terms,  to  a company  in  which 
Schacht  retained  a direct  and  personal  interest.  Schacht  is 
president  of  the  Ohio  company,  which  reaped  the  benefit  by  the 
purchase  by  the  Ontario  company  of  the  patents  and  rights  of 
the  Ohio  company  for  Canada. 

Schacht  in  his  depositions  says  that,  when  Innes  saw  him, 
after  re-opening  the  matter  by  correspondence,  he  (Schacht) 
did  not  know  whether  he  wanted  to  sell  the  property  or  not,  and 
that  he  did  not  discuss  it.  ‘ ‘ He'  simply  said : here  is  the  plant, 
and'  possibly  the  firm  he  was  representing  might  take  stock  for 
the  plant  . . , take  a mortgage  or  stock  Or  whatever  agree- 

ment we  could  make.”  Then  again,  in  answer  to  the  question, 
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“The  final  agreement  as  to  how  much  you  should  receive  in  the 
way  of  stock  and  how  much  you  were  to  give  in  return  for  the 
stock,  was  settled  here  in  Toronto?”  he  said,  “Yes,  that  is  it.” 
Further  on,  this  occurs:  “Q.  And  you  say  you  outlined  the  plan 
of  the  company  so  that  he  (Innes)  could  go  ahead?  A.  I outlined 
a plan,  yes.  Q.  Then,  as  I understand  it,  your  scheme  was  pre- 
pared by  yourself,  and  was  then  submitted  to  the  other  gentle- 
men who  later  became  directors?”  A.  Yes;  of  course  they  put 
the  finishing  touches  to  it.  Q.  But  the  broad  general  scheme  had 
been  prepared  by  you  and  Mr.  Innes  or  Mr.  Muntz?  A.  Yes, 
by  myself,  Innes,  and  Muntz.  Mr.  Muntz  did  not  have  very 
much  to  do  with  it.” 

He  also  states  that  he  suggested  that  the  company  should  be 
called  the  Schacht  Motor  Car  Company,  and  they  consented  to  it. 

The  following  evidence  was  also  given  by  Mr.  Muntz : “ Q.  So 
that  the  final  result  was  in  consequence  of  what  happened  when 
you  met  Mr.  Schacht  after  the  conversation  with  Mr.  McBrayne 
over  the  telephone  ? A.  Precisely ; otherwise  we  would  not  have 
known  him.  Q.  Otherwise  you  would  not  have  known  him,  and 
this  arrangement  would  not  have  been  carried  out?  A.  No 
doubt.  Q.  That  is  so?  A.  No  doubt  of  that.” 

It  is  true  that,  upon  further  examination,  he  says  that  the 
original  negotiations  were  not  on  the  same  lines  as  those  ulti- 
mately carried  out.  Innes  was  not  called. 

Some  meaning  must  be  given  to  the  expression  “through 
you”  in  the  letter  of  the  6th  May,  1911.  It  is  used  in  contrast 
with  or  in  addition  to  the  words  “by  you,”  indicating  that 
more  was  being  provided  for  than  a sale  to  be  actually  made  by 
the  respondent,  and  may  legitimately  mean  “through  you”  by 
an  introduction,  by  assistance,  by  advice,  by  co-operation,  or 
otherwise. 

The  case  of  Stratton  v.  Vachon,  44  S.C.R.  395,  is  very  like  the 
present  case  in  its  facts.  The  head-note  is  as  follows : “An 
agent,  instructed  to  secure^  a purchaser  for  lands,  introduced  a 
prospective  purchaser  who  associated  himself  with  other  persons, 
whose  identity  was  unknown  to  the  agent,  to  carry  out  the  pur- 
chase of  the  property.  The  individual  thus  introduced  and  his 
associates  subsequently  carried  on  negotiations  with  the  owner 
personally  which  resulted  in  the  purchase,  on  altered  terms,  of 
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the  property  in  question,  together  with  other  lands,  by  his  associ- 
ates alone  while  he  retired  from  the  transaction.  The  owner 
refused  to  pay  the  agent  any  commission  on  the  sale  on  the 
ground  that  he  had  not  been  the  efficient  cause  of  the  sale  which 
was  finally  made  as  above  stated.  Held,  reversing,  in  part,  the 
judgment  appealed  from  (3  Sask.  L.R.  286),  that  as  the  steps 
taken  by  the  agent  had  brought  the  owner  into  relation  with  the 
persons  who  finally  became  purchasers  he  was  entitled  to  recover 
the  customary  commission  upon  the  price  at  which  the  property 
in  question  had  been  sold.  Burchell  v.  Gowrie  and  Blockhouse 
Collieries  Limited,  [1910]  A.C.  614,  applied.” 

That  case  is  founded  upon  Burchell  v.  Gowrie  and  Blockhouse 
Collieries  Limited,  [1910]  A.C.  614,  where  an  agent,  who  had 
brought  the  company  into  relation  with  the  actual  purchaser, 
was  held  entitled  to  recover  a commission,  although  the  com- 
pany had  sold  behind  his  back,  on  terms  which  the  agent  had 
advised  them  not  to  accept. 

The  argument  in  the  latter  case — namely,  that  the  trans- 
action as  carried  out  was  not  such  as  the  agent  was  employed  or 
promised  a commission  for  bringing  about,  and  that  he  did  not 
effectuate  or  endeavour  to  carry  out  the  transaction  as  ultimately 
completed,  and  that  it  was  not  the  result  of  his  exertions,  but  was 
negotiated  and  brought  about  quite  independently  of  him — was 
precisely  that  addressed  to  this  Court  by  the  appellants  here. 
But  it  was  laid  down  in  the  Burchell  case  that  the  rule  to  be 
applied  was  that,  if  an  agent  bring  his  principal  into  touch 
with  a purchaser,  the  principal,  if  he  negotiates  further,  has 
accepted  part  of  the  agent’s  services,  which  are  thus  the  effec- 
tive cause  of  the  sale ; and  that  this  is  so  notwithstanding  that  the 
sale  is  at  a (price  below  the  limit  given  to  the  agent,  or  that  the 
consideration  is  altered.  In  that  case,  the  facts  that,  after  Pear- 
son, the  prospective  purchaser,  had  been  introduced  by  the  agent, 
the  principal’s  engineer  had  come  out  to  Canada  and  had  in- 
spected and  reported  upon  the  mine,  and  while  in  Canada  had 
come  into  touch  himself  with  Pearson,  and  that  the  sale  was,  in 
form,  a method  of  sale  which  the  agent  had  advised  his  prin- 
cipal not  to  accept,  were  held  not  to  defeat  the  agent’s  right  to  a 
commission,  based  upon  his  original  introduction  of  Pearson. 
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In  Stratton  v.  V action  {ante)  the  Chief  Justice,  at  p.  399, 
states  the  law  to  be  that  the  disappearance  as  a purchaser  of  the 
person  introduced,  before  the  transaction  was  finally  completed, 
did  not  operate  to  destroy  the  right  acquired  by  the  agent  through 
his  original  introduction  of  the  property  to  the  person  so  intro- 
duced, he  being  one  of  three  associates,  two  of  whom  alone  com- 
pleted the  purchase,  which  had  been  begun  with  and  through 
the  man  to  whom  it  was  introduced  originally,  and  who  had 
undertaken  then  to  buy  it  or  find  a purchaser  for  it.  Mr.  Jus- 
tice Anglin  (p.  409)  adverts  to  a principle  which  is  also  adopted 
by  Mr.  Justice  Clute  in  Imrie  v.  Wilson,  3 O.W.N.  1145,  1378, 
namely,  that,  had  the  property  been  bought  by  a syndicate  in 
which  the  person  originally  introduced  was  personally  inter- 
ested, the  agent’s  right  to  a commission  would  appear  to  be  incon- 
trovertible. A break  in  the  negotiations  and  the  introduction 
afterwards  of  other  terms  is  also  treated  by  the  former  learned 
Judge  as  not  weakening  the  agent’s  act  as  the  efficient  cause. 

See  also  Glendinning  v.  Cavanagh  (1908),  40  S.C.R.  414; 
Morson  v.  Burnside  (1900),  31  O.R.  438;  Rimmer  v,  Knowles, 
(1874),  30  L.T.R.  496. 

In  Robins  v.  Ilees,  2 O.W.N.  939,  1150,  and  in  Travis  v. 
Coates,  27  O.L.R.  63 — both  cited  in  the  argument-— a new  and 
independent  right  intervened,  rendering  the  agent’s  act  not  the 
real  and  efficient  cause  of  the  sale  effected  by  the  new  agent. 

The  principle  to  be  deduced  from  these  cases,  as  applicable  to 
a case  like  the  present,  where  the  original  purchaser  does  not 
entirely  drop  out,  seems  to  be  that,  if  the  purchaser  originally 
introduced  remains  throughout  the  transaction  either  directly 
or  indirectly  interested  in  and  by  the  final  outcome,  the  agent 
does  not  lose  the  right  to  commission  established  by  the  original 
introduction,  although  the  form  and  scope  of  dealing  may  be 
changed,  with  or  without  his  assent,  and  although  others  become 
interested  either  as  contributors  to  the  success  of  the  sale  or  as 
enlarging  the  range  of  the  transaction ; provided  that  no  right 
arises  from  the  act  of  another,  without  which  the  sale  would  not 
have  been  consummated,  and  which  act  in  itself  has  the  effect 
of  reducing  the  service  of  the  original  agent,  from  being  the 
causa  causans  to  that  of  causa  sine  qua  non.  I can  find  nothing 
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in  this  case  which  leads  to  the  conclusion  that  any  such  right 
intervened  to  deprive  the  respondent  of  his  commission;  and  I 
think  that  he  has  shewn  a state  of  affairs  in  which  the  final  sale 
by  the  appellants,  in  the  form  in  which  it  suited  them  and 
Schacht  to  put  it,  may  fairly  he  said  to  be  attributable  to  his 
agency. 

Much  stress  was  laid  upon  an  entry  in  the  respondent’s 
blotter  of  a solicitor’s  charge  for  attending  Schacht  when  he 
first  came  to  Hamilton,  and  upon  its  inclusion  in  the  bill  subse- 
quently rendered.  This  is  satisfactorily  explained  in  the  letter  of 
the  18th  August,  1911;  and  I can  easily  understand  how,  in  the 
early  stages,  when  it  was  uncertain  whether  the  solicitor’s  services 
would  ever  entitle  him  to  a commission,  such  a docket  entry 
might  be  made,  and  afterwards  rendered  by  inadvertence. 

Appeal  dismissed. 
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'Cases  reported  in  the  Ontario  Law  Reports  and  Ontario 
Weekly  Notes  decided  on  appeal  to  the  Supreme  Court  of 
Canada,*  reported  since  the  publication  of  volume  27  Ontario 
Law  Reports: — 

Fleming  v.  Toronto  R.W.  Co.,  27  O.L.R.  332,  affirmed  by  the 
Supreme  Court  of  Canada:  Toronto  R.W.  Co.  v.  Fleming,  47 
S.C.R.  612. 

Merritt  v.  City  of  Toronto,  27  O.L.R.  1,  affirmed  by  the 
Supreme  Court  of  Canada:  48  S.C.R.  1. 

Ottawa  Wine  Vaults  Co.  v.  McGuire,  27  O.L.R.  319, 
affirmed  by  the  Supreme  Court  of  Canada : McGuire  v.  Ottawa 
Wine  Vaults  Co.,  48  S.C.R.  44. 

Robinson  v.  Grand  Trunk  R.W.  Co.,  27  O.L.R.  290,  reversed 
by  the  Supreme  Court  of  Canada;  judgment  in  26  O.L.R.  437, 
restored:  47  S.C.R.  622. 

Sinclair  v.  Peters,  4 O.W.N.  338,  affirmed  by  the  Supreme 
Court  of  Canada  : Peters  v.  Sinclair,  48  S.C.R.  57. 

Stone  v.  Canadian  Pacific  R.W.  Co.,  26  O.L.R.  121,  reversed 
by  the  Supreme  Court  of  Canada : 47  S.C.R.  634. 

RULES 

The  Rules  of  Practice  and  Procedure  of  the  Supreme  Court 
of  Ontario  (in  Civil  Matters),  prepared  by  Mr.  Justice  Middle- 
ton  under  instructions  from  the  Attorney-General,  were,  by 
order  of  the  Lieutenant-Governor  in  Council,  dated  the  11th 
July,  1913,  approved,  and  ordered  to  be  brought  in  force  on 
the  1st  September,  1913,  pursuant  to  sec.  103  of  the  Judicature 
Act,  3 Geo.  V.  ch.  19. 

These  Rules  have  been  printed  and  published  by  the  King’s 
Printer. 

*No  Privy  Council  oases  from  Ontario  have  been  reported  since  the 
publication  of  volume  27. 
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Assessment  of  Interest  of  Lo- 
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cellation of  Location — Relocation 
— Seizure  of  Goods  of  New  Lo- 
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mer Locatee — (<Owner,f  — Free 
Grants  and  Homesteads  Act, 

R. S.O.  1897,  ch.  29,  secs.  8,  9, 
26 — Assessment  Act,  4 Edw. 
VII.  ch.  23,  secs.  5,  26,  103,  151, 
154.] — In  1904,  D.  became  lo- 
catee of  land  under  the  Free 
Grants  and  Homesteads  Act,  R. 

S. O.  1897,  ch.  29;  he  failed  to 
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perform  what  the  statute  re- 
quires of  a locatee ; and,  in  1909, 
his  location  was  forfeited  or  can- 
celled under  sec.  9.  In  August, 
1909,  the  Crown  “relocated” 
the  land,  the  plaintiff  becoming 
the  new  locatee: — Held,  that 
the  corporation  of  the  muni- 
cipality in  which  the  land 
was  situate,  who  had  im- 
posed taxes  on  D.’s  interest  in 
the  land,  hut  had  not  collected 
them  and  had  not  seized  or  made 
any  effort  to  realise  them  while 
D.  was  locatee,  were  not  en- 
titled to  seize  or  distrain  the 
plaintiff’s  goods  upon  the  land 
for  those  taxes. — Sections  8, 
9,  and  26  of  the  Free 
Grants  and  Homesteads  Act, 
and  secs.  5,  26,  103,  151, 

and  154  of  the  Assessment  Act, 
4 Edw.  VII.  ch.  23,  considered. 
— Per  Mulock,  C.  J.Ex.  : — 

When,  by  the  forfeiture,  the  in- 
terest of  D.  in  the  land  ceased 
to  exist,  the  corporation’s  lien, 
which  was  merely  a charge  on 
D.’s  interest,  also  ceased  to  exist. 
— Per  Riddell,  J. : — The  word 
“owner”  not  being  defined  in 
the  statute,  there  was  nothing  to 
compel  the  Court  to  hold  that 
the  plaintiff  was  the  “owner” 
of  the  land,  within  the  meaning 
of  sec.  103  of  the  Assessment 
Act. — Judgment  of  the  District 
Court  of  the  District  of  Rainy 
River,  reversed.  Pattison  v. 
Township  of  Emo,  228. 


ASSIGNMENT  OF  BOOK-DEBTS. 

See  Banks  and  Banking. 


ATTACHMENT  OF  DEBTS. 

See  Indian. 


ATTORNEY-GENERAL. 

See  Crown  Lands. 


AUTOMOBILE. 

See  Lien-Motor  Vehicles 
Act. 


BANKS  AND  BANKING. 

Securities  Taken  by  Bank 
from  Customer — Sawn  Lumber 
— “ Wholesale  Purchaser”  — 
“Products  of  the  Forest”  — 
“And  the  Products  thereof” — 
Bank  Act,  sec.  88  (1) — Assign- 
ment of  Book-debts .]  — The 
judgment  of  a Divisional  Court 
of  the  High  Court  of  Justice,  27 
O.L.R.  479,  was  affirmed.  Town- 
send v.  Northern  Crown  Bank, 
521. 

See  Criminal  Law,  3 — In- 
dian. 


BASTARD. 

See  Infant,  1. 


BEES. 

See  Sale  of  Goods,  2. 


BENEFICIARY. 

See  Insurance,  2. 

BETTING. 

See  Wager. 


BILLS  OF  EXCHANGE, 

See  Promissory  Notes. 
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BOARD  OF  RAILWAY  COMMIS- 
SIONERS. 

See  Railway,  2. 

BOOK-DEBTS. 

See  Banks  and  Banking. 


BRIDGE. 

See  Highway,  3. 

BUILDING  RESTRICTIONS. 

See  Deed. 

BUILDING  TRADES  PROTEC- 
TION ACT. 

See  Master  and  Servant,  2. 

BUILDINGS. 

See  Municipal  Corporations, 

1. 


BY-LAWS. 

See  Highway,  4 — Municipal 
Corporations. 


CASES. 

Ainslie  Mining  and  R.W.  Co. 
v McDougall  (1909),  42  S.C.R. 
420,  426,  followed.] — See  Mas- 
ter and  Servant,  5. 

Allen  v.  Hearn  (1785),  1 T.R. 
56,  followed.] — See  Wager. 

Ameliasburg , Township  of,  v. 
Pitcher , Re  (1906),  14  O.L.R. 
417,  followed.] — See  Registry 
Laws. 

Armstrong  and  James  Bay  R. 
W.  Co.,  Re  (1906),  12  O.L.R. 
137,  referred  to.] — See  Rail- 
way, 2. 

Armstrong  v.  Canada  Atlan- 
tic R.W.  Co.  (1902),  4 O.L.R. 


560,  applied  and  followed.] — * 
See  Master  and  Servant,  3. 

Atlantic  and  North-West  R. 
W.  Co.  v.  Wood,  [1895]  A.C. 
257,  followed.] — See  Railway, 
2. 

Aurora,  Town  of,  v.  Village 
of  Markham  (1902),  32  S.C.R. 
457,  distinguished.] — See  Re- 
gistry Laws. 

Barnes  v.  Nunnery  Colliery 
Co.,  [1912]  A.C.  44,  47,  50, 
specially  referred  to.] — See 
Master  and  Servant,  1. 

Baxter  v.  Gordon  Ironsides  & 
Fares  Co.  (1907),  13  O.L.R.  598, 
approved  and  applied.] — See 
Malicious  Prosecution. 

Bedford  General  Infirmary, 
Governors  of,  v.  Commissioners 
for  the  Improvement  of  Bedford 
(1852),  7 Ex.  768,  distinguish- 
ed.]— See  Municipal  CORPORA- 
TIONS^ 1. 

Bedfordshire,  Justices  of,  v. 
Commissioners  for  the  Improve- 
ment of  Bedford  (1852),  7 Ex. 
656,  distinguished.] — See  Muni- 
cipal Corporations,  1. 

Birely  and  Toronto  Hamil- 
ton and  Buffalo  R.W.  Co.,  Re 
(1898),  25  A.R.  88,  distinguish- 
ed.]— See  Registry  Laws. 

Bousfield  v.  Bousfield  (1869), 
21  L.T.R.  136,  considered  and 
distinguished.] — See  Will,  1. 

Burchell  v.  Gowric  and  Block- 
house Collieries  Limited,  [1909] 
A.C.  614,  applied  and  followed.] 
— See  Principal  and  Agent,  1. 

Burns  v.  Poulsom  (1873),  L. 
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R.  8 C.P.  563,  567,  followed.]  — 
See  Motor  Vehicles  Act,  1. 

C.,  an  Infant , Re  (1911),  25 

0. L.R.  218,  followed.] — See  In- 
fant, 1. 

Caledonian  R.W.  Co.  v.  Walk- 
er’s Trustees  (1882),  7 App. 
Oas.  259,  276,  followed.]— -See 
Railway,  2. 

Campbell  v.  Pugsley  (1912), 
7 D.L.R.  177,  specially  referred 
to.] — See  Motor  Vehicles  Act, 

1. 

Choate  v.  Ontario  Rolling  Mill 
Co.  (1900),  27  A.R.  155,  fol- 
lowed.]— See  Master  and  Ser- 
vant, 5. 

City  and  South  London  Rail- 
way and  St.  Mary  Woolnoth,  In 
re,  [1903]  2 KB.  728,  [1905] 
A.C.  1,  specially  referred  to.]  — 
See  Municipal  Corporations,  3. 

Clegg  Parkinson  & Co.  v. 
Earby  Gas  Co.,  [1896]  1 Q.B. 
592,  followed.] — See  Criminal 
Law,  5. 

Cobbett  v.  Wood , [1908]  1 
KB.  590,  [1908]  2 KB.  420, 
specially  referred  to.] — See 
Solicitors. 

Coffin  v.  North  American 
Land  Co.  (1891),  21  O.R.  80, 
distinguished  and  in  part  over- 
ruled.]—See  Limitation  of  Ac- 
tions. 

Commissioner  of  Stamps  v. 
Hope,  [1891]  A.C.  476,  fol- 
lowed.]— See  Indian. 

Continental  and  Shipping 
Butter  Co.,  In  re,  [1875]  W.N. 
208,  followed.] — See  Company, 
2. 

Cox  v.  Great  Western  R.W. 
Co.  (1882),  9 Q.B.D.  106,  fol- 
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lowed.] — See  Master  and  Ser- 
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Crawford  v.  Fenshaw,  [1891] 
2 Ch.  261,  referred  to.] — See 
Will,  3. 

Cummings  v.  Town  of  Dundas 
(1907),  13  O.L.R.  384,  follow- 
ed.]— See  Highway,  3. 

Cunard  v.  The  King  (1910), 
43  S.C.R.  88,  specially  referred 
to.]— See  Municipal  Corpora- 
tions, 3. 

Dinnick  and  McCallum,  Re 
(1912),  26  O.L.R.  551,  revers- 
e/I.]— See  Municipal  Corpora- 
tions, 1. 

Drew  v.  Clifford  (1825),  2 C. 
& P.  69,  specially  referred  to.] 
— See  Solicitors. 

Elgin  Loan  and  Savings  Co. 
v.  London  Guarantee  and  Acci- 
dent Co.  (1904-6),  8 O.L.R.  117, 
9 O.L.R.  569,  11  O.L.R.  330,  con- 
sidered.]— See  Insurance,  2. 

Farah  v.  Glen  Lake  Mining 
Co.  (1908),  17  O.L.R.  1,  fol- 
lowed.]— See  Crown  Lands. 

Foxwell  v.  Kennedy  (1911), 
24  O.L.R.  189,  approved.] — See 
Will,  3. 

Fralick  v.  Grand  Trunk  R.W. 
Co.  (1910),  43  S.C.R.  494,  519, 
followed.] — See  Master  and 
Servant,  5. 

Gibbons  (J.  /.)  Limited  v. 
Berliner  Gramophone  Co.  Lim- 
ited (1912),  27  O.L.R.  402,  re- 
versed.^— See  Writ  of  Sum- 
mons, 2. 

Grand  Trunk  Pacific  R.W.  Co. 
v.  Brulott  (1911),  13  Can.  Ry. 
Cas.  95,  46  S.C.R.  629,  specially 
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referred  to.] — See  Master  and 
Servant,  1. 

Hamilton,  He  (1912),  27  O.L. 
R.  445,  affirmed.]1 — See  Will,  1. 

Hamlyn  & Co.  v.  Wood 
& Co.,  [1891]  2 Q.B.  488,  491, 
492,  applied.] — See  Sale  of 
Goods,  1. 

Hancock  Y.  Watson,  [1902] 
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— See  Will,  2. 

Hay  v.  Employers ’ Liability 
Assurance  Corporation  (1905), 
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Insurance,  2. 

Higgins  v.  Hamilton  Electric 
Light  and  Cataract  Power  Co. 
(1906),  7 O.W.R.  505,  specially 
referred  to.] — See  Master  and 
Servant,  1. 

Howley  Park  Coal  and  Can - 
nel  Co.  v.  London  and  North 
Western  B.W.  Co.,  [1913]  A.C. 
11,  107  L.T.R.  625,  followed.] 

■ — See  Railway,  2. 

Hunter  v.  Richards  (1912), 
26  O.L.R.  458,  affirmed.] — See 
Water  and  Watercourses. 

Hutchinson,  Re  (1912),  26  O. 
L.R.  601,  reversed,  and  order 
of  Boyd,  C>,  26  O.L.R.  113,  re- 
stored.]— See  Infant,  2. 

Imrie  v.  Wilson  (1912),  3 O. 
W.N.  1145,  1378,  applied  and 
followed.] — See  Principal  and 
Agent,  1. 

James  Bay  R.W.  Co.  v.  Arm- 
strong, [1909]  A.C.  624,  refer- 
red to.] — See  Railway,  2. 

Jarvis  v.  Great  Western  R.W. 
Co.  (1889),  8 C.P.  280,  specially 
referred  to.]—  See  Solicitors. 

Jordan  v.  Provincial  Provi- 
dent Institution  (1898),  28  S.C. 
* 44 — 28  o.l.r. 


R.  554,  considered.] — See  In- 
surance, 2. 

Kearney  v.  Nicholls  (1883), 
76  L.T.J.  63,  specially  referred 
to.] — See  Master  and  Servant, 
5. 

Kennedy  v.  Kennedy  (1909), 
13  O.W.R.  984,  referred  to.]  — 
See  Will,  3. 

Kennedy  v.  Kennedy  (1911), 
24  O.L.R.  183,  approved.]  — 
See  Will,  3. 

Kennedy  v.  Kennedy  (1912), 
26  O.L.R.  105,  varied.] — See 
Will,  3. 

Kerley  v.  London  and  Lake 
Erie  Transportation  Co.  (1912), 
26  O.L.R.  588,  reversed.]; — See 
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Knapp  v.  Carley  (1904),  7 

0. L.R.  409,  followed.]  — 'See 

Wager. 

Kruse  v.  Johnson,  [1898]  2 Q. 
B.  91,  followed.] — See  Munici- 
pal Corporations,  7. 

Lax  v.  Corporation  of  Dar- 
lington (1879),  5 Ex.D.  28,  dis- 
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1. 

Leslie  v.  Hill  (1911),  25  O.L. 
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tract. 
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16,  followed.] — See  Railway,  2. 

London  and  North  Western 
R.W.  Co.  v.  Howley  Park  Coal 
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way, 2. 
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Co.  (1912),  27  O.L.R.  165,  fol- 
lowed.]— See  Master  and  Ser- 
vant, 4. 


[VOL. 

Mattei  v.  Gillies  (1908),  16  O. 
L.R.  558,  followed.]  — See 
Motor  Vehicles  Act,  1. 

Maxwell  v.  Township  of  Clarke 
(1879),  4 A.R.  460,  followed.]  — 
See  Highway,  2. 

Metropolitan  District  R.W. 
Co.  v.  Sharpe  (1880),  5 App. 
Cas.  425,  referred  to.] — See 
Solicitors. 

Moorcock,  The  (1889),  14  P. 
D.  64,  68,  applied.] — See  Sale 
of  Goods,  1. 

Morrison  v.  Pere  Marquette 
R.W.  Co.  (1912),  27  O.L.R.  551, 
affirmed.] — See  Railway,  1. 

O’Connor  v.  City  of  Hamil- 
ton (1905),  10  O.L.R.  529,  ap- 
plied and  followed.] — See  Mas- 
ter and  Servant,  3. 

O’Neil  v.  Windham  (1897), 
24  A.R.  341,  followed.] — See 
Highway,  2. 

Parsons  v.  City  of  London 
(1911-12),  25  O.L.R.  172,  442, 
approved  and  followed.] — See 
Municipal  Corporations,  7. 

Pearson  v.  Adams  (1912),  27 
O.L.R.  87,  reversed.] — See  Deed. 

Prittie  amd  City  of  Toronto, 
In  re  (1892),  19  A.R.  503,  dis- 
tinguished.] — See  Municipal 
Corporations,  2. 

Prosser  v.  Edmonds  (1835), 
1 Y.  & C.  Ex.  481,  distinguish- 
ed.]— See  Crown  Lands. 

Regina  v.  Buchanan  (1846), 
8 Q.B.  883,  followed.]  — See 
Criminal  Law,  5. 

Regina  v.  Rowlands  (1851), 
17  Q.B.  671,  followed.] — See 
Criminal  Law,  1. 

Regina  v. ' Tyler  and  Inter- 
national Commercial  Co.,  [1891] 
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2 Q.B.  588,  followed.] — See 
Criminal  Law,  5. 

Regina  v.  Wehlan  (1880),  45 
U.C.R.  396,  followed.] — • See 
Criminal  Law,  6. 

Rex  v.  Ball , [1911]  A.C.  47, 
specially  referred  to.] — See 
Criminal  Law,  4. 

Rex  v.  Birdseye  (1830),  4 C. 
& P.  386,  specially  referred  to.] 
— See  Criminal  Law,  4. 

Rex  v.  Meehan,  In  re  (1902), 

3 O.L.R.  567,  followed.]  — See 
Criminal  Law,  5. 

Rex  v.  Rooney  (1836),  7 C.  & 
P 517,  specially  referred  to.]  — 
See  Criminal  Law,  4. 

Rex  ex  rel.  Black  v.  Campbell 
(1909),  18  O.L.R.  269,  follow- 
ed.]— See  Municipal  Cprpora- 
TIONS,  4. 

Rice  v.  Town  of  Whitby 
(1898),  25  A.R.  191,  distin- 
guished.]— See  Highway,  2. 

Roberts  v.  Minneapolis 
Threshing  Machine  Co.  (1896), 
8 S.  Dak.  579,  approved  and  fol- 
lowed.]— See  Principal  and 
Agent,  2. 

Robertson  and  Defoe,  Re 
(1911),  25  O.L.R.  286,  approv- 
ed.]— See  Deed. 

Robins  v.  Dees  (1911),  2 0. 
W.N.  939,  1150,  distinguished.] 
— See  Principal  and  Agent,  1. 

Saltfleet  Local  Option  By-law, 
In  re  (1908),  16  O.L.R.  293,  fol- 
lowed.]— See  Municipal  Cor- 
porations, 5. 

Sharp  v.  San  Paulo  R.W.  Co. 
(1873),  L.R.  8 Ch.  597,  fol- 
lowed.]— See  Municipal  Cor- 
porations, 7. 

Slattery  v.  Naylor  (1888),  13 


App.  Cas.  446,  followed.] — See 
Municipal  Corporations,  7. 

Smith,  In  re,  Eastick  v. 
Smith,  [1904]  1 Ch.  139,  refer- 
red to.] — See  Will,  3. 

Smith  v.  Baker  & Sons, 
[1891]  A.C.  325,  specially  re- 
ferred to.] — See  Master  and 
Servant,  1. 

Smith  v.  Brenner  (1908),  12 

0. W.R.  9,  12,  1197,  followed.] 
— See  Motor  Vehicles  Act,  1. 

Smith  v.  O’Brien  (1905),  94 
N.Y.  Supp.  (128  N.Y.  St.  Repr.) 
673,  103  N.Y.  App.  Div.  596,  ap- 
proved and  applied.]  — See 
Lien. 

South  Twelfth  Street  (1907), 
217  Pa.  St.  362,  specially  refer- 
red to.] — See  Municipal  Cor- 
porations, 3. 

Stinson  and  College  of  Phy- 
sicians and  Surgeons  of  Ontario, 
Re  (1912),  27  O.L.R.  565,  dis- 
tinguished.] — See  Registry 
Laws. 

Stratton  v.  Vachon  (1911),  44 
S.C.R.  395,  applied  and  follow- 
ed.]— See  Principal  and  Agent, 

1. 

Thomas  v.  Quartermaine 
(1887),  18  Q.B.D.  685,  specially 
referred  to.] — See  Master  and 
Servant,  1. 

Thomas  v.  Sutters,  [1900]  1 
Ch.  10,  followed.] — See  Munici- 
pal Corporations,  7. 

Thompson  v.  Ontario  Sewer 
Pipe  Co.  (1908),  40  S.C.R.  396, 
distinguished.]  — See  Master 
and  Servant,  4. 

Toronto  Corporation  v.  Bell 
Telephone  Co.  of  Canada, 
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[1905]  A.C.  52,  followed.] — See 
Constitutional,  Law. 

Townsend  v.  Northern  Crown 
Bank  (1912),  27  O.L.R.  479,  af- 
firmed.]— See  Banks  and  Bank- 
ing. 

Travis  v.  Coates  ( 1)912),  27 

0. L.R.  63,  distinguished.] — See 
Principal  and  Agent,  1. 

Venner  v.  Sun  Life  Insurance 
Co.  (1890),  17  S.C.R.  394,  con- 
sidered.]— See  Insurance,  2. 

V err al  v.  Dominion  Automo- 
bile Co.  (1911),  24  O.L.R.  551.] 
— See  Motor  Vehicles  Act,  1. 

Wadsworth  v.  Canadian  Rail- 
way Accident  Insurance  Co. 
(1912),  26  O.L.R.  55,  reversed.] 
— See  Insurance,  1*. 

Ward  v.  Hobbs  (1878),  4 
App.  Gas.  13,  specially  referred 
to.] — See  Sale  of  Goods,  2. 

Waterhouse  v.  Jamieson 
(1870),  L.R.  2 Sc.  App.  29,  fol- 
lowed.]— See  Company,  '2. 

Watkins  v.  Naval  Colliery  Co., 
[1912]  A.C.  699,  applied  and 
followed.] — See  Master  and 
Servant,  2. 

West  Lome  Scrutiny,  Be 
(1912),  26  O.L.R.  339,  follow- 
ed.]— See  Municipal  Corpora- 
tions, 5. 

Whitehead  v.  Reader,  [1901] 
2 K.B.  48,  51,  specially  referred 
to.] — See  Master  and  Servant, 

1. 

Williams  and  Town  of  Bramp- 
ton, Re  (1908),  17  O.L.R.  398, 
408,  followed.] — See  Municipal 
Corporations,  4. 

Williams  v.  Griffith  (1840),  6 
M.  & W.  32,  distinguished.]  — 
See  Solicitors. 


Wilson  v.  Boulter  (1899),  26 
A.R.  184,  specially  referred  to.] 
— See  Master  and  Servant,  5. 

Wilson  v.  Merry  (1868),  L.R. 
1 Sc.  App.  326,  specially  refer- 
red to.]—  See  Master  and  Ser- 
vant, 1. 

Worssam  v.  Vandenbrande 
(1868),  17  W.R.  53,  specially 
referred  to.] — See  Limitation 
of  Actions. 

Youlden  v.  London  Guarantee 
and  Accident  Co.  (1912),  26  O. 
L.R.  75,  affirmed. ]-^See  Insur- 
ance, 2. 


CERTIORARI. 

See  Criminal  Law,  6. 


CHARGE  OH  ESTATE. 

See  Will,  3. 


CHILDREN’S  AID  SOCIETY. 

See  Infant,  1. 


COLLISION. 

See  Motor  Vehicles  Act — 
Negligence,  2. 


COMMISSION. 

See  Principal  and  Agent. 


COMPANY. 

1.  Winding-up  — Claim  on  As- 
sets— Guaranty  — Payment  by 
Guarantors  to  Secured  Creditor 
— Right  to  Rank  for — Affidavit 
of  Claim  Filed  by  Creditor  — 
Compromise  of  Claim— Memor- 
andum of  Settlement — Construc- 
tion and  Effect — Proof  of  Claim 
under  Winding-up  Act — Double 
Ranking — Voluntary  Payment — 
Compounding  — Agreement  not 
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to  Bank.] — At  the  date  of  an 
order  for  the  winding-up  of  the 
company,  it  was  indebted  to  a 
bank  in  the  sum  of  $40,000.  The 
bank  held  as  security  for  its 
claim,  inter  alia , a mortgage  up- 
on the  rear  estate  and  certain 
other  assets  of  the  company  for 
$25,000.  It  also  held  a bond, 
executed  by  the  claimants  and 
others,  by  which  they  guaran- 
teed payment  of  the  ultimate 
balance  due  by  the  company  to 
the  bank,  and  by  which  they 
agreed  that  the  bank  should  be 
at  liberty  to  compound  with  the 
company  and  to  take  and  give 
up  any  security  without  dis- 
charging the  claimants  as  sure- 
ties ; in  all  these  matters  the 
bank  being  at  liberty  to  exercise 
its  own  discretion.  After  the 
making  of  the  winding-up  order, 
the  bank  filed  with  the  liquida- 
tor a claim  for  $40,000,  of  which 
it  claimed  a preference  to  the 
extent  of  $25,000.  An  action 
was  then  brought  by  the  liquida- 
tor against  the  bank,  attacking 
the  validity  of  the.  securities. 
That  action  was  brought  down 
to  trial,  but  was  not  tried,  the 
parties  agreeing  upon  a compro- 
mise. A written  memorandum 
of  settlement  provided  that  the 
bank  should  be  entitled  to  the 
proceeds  of  the  sale  of  the  assets 
covered  by  its  mortgage,  $25,- 
000,  but  was  not  to  rank  upon 
the  estate  in  the  hands  of  the 
liquidator;  that  the  bank  should 
pay  $1,000  to  the  liquidator; 
that  the  other  securities  held  by 
the  bank  should  be  declared 


valid ; and  that  the  bank  re- 
tained and  reserved  all  its  rights 
against  all  the  securities  in  its 
hands  and  against  the  guaran- 
tors. The  trial  Judge  directed 
judgment  to  be  entered  in  the 
action  in  accordance  with  the 
memorandum;  but  no  formal 
judgment  was  entered.  The 
claimants,  pursuant  to  their 
guaranty,  paid  $4,800  to  the 
bank,  and  sought  to  rank  there- 
for upon  the  assets  of  the  com- 
pany in  the  hands  of  the  liqui- 
dator:— Held,  that  they  were 
entitled  so  to  rank. — The  affi- 
davit of  claim  filed  by  the  bank 
with  the  liquidator  could  not  be 
treated  as  proper  proof  under 
the  Winding-up  Act,  or  as  shut- 
ting out  other  claims  recognis- 
ed by  that  Act. — It  is  not  double 
proof,  in  the  sense  of  as- 
serting claims  in  different 
rights,  that  is  objection- 
able ; but  double  ranking,  or  ef- 
fective proof,  so  as  to  compel 
payment  of  two  dividends  in  re- 
spect of  the  same  debt. — 
The  payment  made  by  the 
claimants  was  not  voluntary. 
They  agreed  to  allow  the  bank 
to  deal  or  compound  with  any 
of  the  parties  to  the  negotiable 
securities.  The  receipt  of  part 
of  the  debt,  and  the  agreement 
not  to  rank  for  the  balance 
amounted  to  compounding ; and 
the  claimants  had  agreed  that 
the  discharge  of  the  principal 
debtor  should  not  affect  their 
liability  on  the  guaranty. — 
Construction  and  effect  of  the 
memorandum  of  settlement  dis- 


672 


ONTARIO  LAW  REPORTS. 


cussed.- — Sections  2 (j),  36,  37, 
69,  73,  76,  77,  78,  80,  81,  82,  83 
of  the  Winding-up  Act,  R.S.C. 
1906,  eh.  144,  considered,  in  the 
light  of  the  English  authorities. 
— Judgment  of  Middleton,  J., 
reversed.  Re  Stratford  Fuel  lee 
and  Construction  Co.,  Cough- 
lin and  Irwin’s  Claim,  481. 

2.  Winding -\ip  — Contribu- 
tories— Contract  with  Company 
to  Take  Payment  for  Land  in 
Company -shares  — Allotment  of 
Shares  — Vendors  Acting  as 
Shareholders — Failure  to  Trans- 
fer Land — Breach  of  Contract 
— Remedy  in  Damages — Costs.] 
— The  appellants  agreed  to  sell 
land  to  the  company  for  the 
price  of  $5,000  in  cash  and  6,500 
fully  paid-up  shares,  “to  be  al- 
lotted and  issued  . . . upon 

the  vesting  in  the  company  of 
the  title”  to  the  land.  The  ap- 
pellants failed  to  make  title  to 
the  land,  and  a new  arrange- 
ment was  entered  into,  by  which 
the  shares  were  at  once  allotted, 
and  a bond  was  taken  in  a penal 
sum,  conditioned  upon  the  mak- 
ing of  title.  In  the  winding-up 
of  the  company,  the  liquidator 
sought  to  make  the  appellants 
liablp  as  contributories  in  re- 
spect of  part  of  the  block  of  6,- 
500  shares,  the  appellants  never 
having  transferred  the  land  and 
having  acted  as  shareholders  in 
respect  of  the  shares  allotted  to 
them : — -Field,  that  the  appel- 
lants could  not  be  made 
liable  as  upon  a contract 
to  pay  in  cash ; that  was 


[vol. 

not  their  contract;  and  their 
liability  in  damages  for  the 
breach  of  their  contract  could 
not  be  enforced  in  the  winding- 
up  proceeding. — Waterhouse  v. 
Jamieson  (1870),  L.R.  2 Sc. 
App.  29,  and  In  re  Con- 
tinental and  Shipping  Butter 
Co.,  [1875]  W.N.  208,  followed. 
—Ruling  of  the  Master  in  Ord- 
inary reversed;  but  no  costs 
awarded  to  the  appellants ; and, 
as  the  liquidator  was  justified 
in  his  attempt  to  place  the  ap- 
pellants upon  the  list,  he  was  al- 
lowed his  costs  out  of  the  estate. 
Re  Modern  House  Manufactur- 
ing Co.,  Dougherty  and  Goudy’s 
Case,  237. 

COMPENSATION. 

See  Municipal  Corporations, 
3 — Railway,  2. 

COMPOUNDING. 

See  Company,  1. 


CONFIDENTIAL  RELATION- 
SHIP. 

See  Gift,  1. 


CONFISCATORY  LEGISLATION. 

See  Municipal  Corporations, 

1. 


CONSPIRACY. 

See  Criminal  Law,  1. 


CONSTITUTIONAL  LAW. 

Ontario  Railway  Act,  1906, 
secs.  3,  5,  193 — Application  to 
Railway  Company  Incorporated 
by  Dominion  Statute  — Under- 
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taking  within  Exclusive  Legis- 
lative Authority  of  Parliament 
— B.N.A.  Act,  sec.  91,  cl.  29- 
Powers  Exercisable  under  Act  of 
Incorporation — Bailway  Act  of 
Canada,  1903,  sec.  6a. — B.S.C. 
1906,  ch.  37,  sec.  9 — Proclama- 
tion of  Governor  in  Council  — 
Effect  of  and  Application  to 
Company  — Unnecessary  De- 
claration that  Undertaking  for 
General  Advantage  of  Canada 
— "Subject  to  the  Jurisdiction 
of  the  Province” — 4 Edw.  VII. 
ch.  10,  sec.  79  (0.)] — The  lan- 
guage  of  sec.  193  of  the  Ontario 
Railway  Act,  1906,  must  be  read 
in  connection  with  secs.  3 and 
5.  which  deal  with  the  applica- 
tion of  the  Act;  and,  when  so 
read,  it  is  clear  that"  sec.  193 
does  not  apply  to  any  railway, 
tramway,  or  street  railway  that 
was  not  incorporated  under  and 
subject  to  its  exclusive  legisla- 
tive authority;  and  so  does  not 
apply  to  the  defendant  comj- 
pany,  which  was  incorporated 
by  9 & 10  Edw.  VII.  ch.  120 
(D.),  with  the  objects  there 
stated;  and,  therefore,  the  com- 
pany’s undertaking  is  one  fall- 
ing within  the  exclusive  legisla- 
tive authority  of  the  Parliament 
of  Canada,  conferred  by  cl.  29 
of  sec.  91  of  the  British  North 
America  Act;  the  question  as  to 
the  legislative  body  which  has 
jurisdiction  has  to  be  deter- 
mined, not  by  a consideration 
of  the  powers  which  it  has  exer- 
cised, but  of  those  which  it  is 
authorised  by  its  Act  of  incor- 
poration to  exercise ; and  the  de- 


claration that  the  company  ’s  un- 
dertaking was  a work  for  the 
general  advantage  of  Canada 
was  unnecessary  to  bring  it 
within  the  ambit  of  that  exclu- 
sive legislative  authority. — 
Toronto  Corporation  v.  Bell 
Telephone  Co.  of  Canada, 
[1905]  A.C.  52,  followed. — 
And  held,  that  sec.  6a  of  the 
Railway  Act  of  Canada,  1903, 
added  by  4 Edw.  VII.  ch. 
32,  sec.  2,  and  re-enacted  (with 
some  changes  of  phraseology)  in 
R.S.C.  1906,  ch.  37,  as  sec.  9, 
and  the  proclamation  of  the 
Governor  in  Council  of  the  24th 
November,  1906,  made  pursuant 
to  sec.  6a.,  confirming,  for  the 
purposes  of  the  section,  sec.  193 
of  the  Ontario  Railway  Act, 1906, 
had  not  the  effect  of  subjecting 
the  company’s  railway,  and  the 
company  in  respect  of  it,  to  the 
same  restrictions,  as  to  the  oper- 
ation of  the  railway  on  Sunday, 
as  are  applicable  to  railways 
subject  to  the  legislative  auth- 
ority of  the  Province. — 
What  is  provided  for  by  sec. 
6a.  is,  that  a railway  which,  but 
for  the  declaration  that  it  is  a 
work  for  the  general  advantage 
of  Canada,  would  be,  but  be- 
cause if  it  is  not,  subject  to  the 
provincial  legislation,  shall 
thereafter,  notwithstanding  the 
declaration,  be  subject  to  that 
legislation. — If  this  view  of 
the  effect  of  the  Dominion 
legislation  and  proclamation 
was  not  well-founded,  there 
would  remain  the  difficulty 
that  neither  the  provincial 
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Act  of  1904  nor  sec.  193 
applies  to  any  railway  that  is 
not  “subject  to  the  jurisdiction 
of  the  Province”  (4  Edw.  VII. 
ch.  10,  sec.  79)  ; and  the  con- 
firming Acts  of  Parliament  can 
have  no  greater  effect  than  if 
they  were  enacted  in  ipsissimis 
verbis  of  the  provincial  Acts 
which  they  confirm. — Judg- 
ment of  Boyd,  C.,  26  0. 

L.R.  588,  reversed;  and  the  ac- 
tion against  the  company  for 
penalties  for  operating  the  rail- 
way on  a Sunday,  dismissed. 
Kerley  v.  London  and  Lake 
Erie  Railway  and  Transporta- 
tion Co.,  606. 


CONTRACT. 

Interest  in  Oil  Leases — Oral 
Agreement  — Evidence  to  Es- 
tablish—Finding  of  Fact  by 
Trial  Judge — Reversal  on  Ap- 
peal— Further  Appeal  — Con- 
firmation of  Reversal  — Varia- 
tion of  Judgment  — Termina- 
tion of  Agreement— Statute  of 
Frauds .] — The  judgment  of  a 
Divisional  Court,  25  O.L.R.  144, 
reversing  the  finding  of  fact  of 
a County  Court  Judge  at  the 
trial,  and  declaring  the  plaintiff 
entitled  to  an  interest  in  cer- 
tain oil  leases,  was  affirmed  by 
the  Court  of  Appeal,  with  a vari- 
ation confining  the  plaintiff  ’&  in- 
terest to  leases  acquired  by  the 
defendants  before  the  19th 
April,  1911,  the  agreement  being 
considered  as  terminated  on  that 
day. — Sernble,  per  Meredith, 
J.A.,  that  the  Statute  of  Frauds 
was  inapplicable,  the  action  be- 


[vol. 

ing  substantially  for  money  re- 
ceived by  the  defendants  for  the 
use  of  the  plaintiff.  Leslie  v. 
Hill,  48. 

See  Company  — Insurance — 
Principal  and  Agent  — Street 
Railways  — Vendor  and  Pur- 
chaser. 


CONTRIBUTORIES. 

See  Company,  2. 


CONTRIBUTORY  NEGLI- 
GENCE. 

See  Master  and  Servant,  1 — 
Trial. 


CONVICTION. 

See  Criminal  Law. 


COSTS. 

See  Company,  2 — Highway, 
3 — Infant,  1 — Municipal  Cor- 
porations, 2 — Solicitors  — 
Wager. 

COUNTY  COUNCIL. 

See  Municipal  Corporations, 

6. 

COUNTY  COURT  JUDGE. 

See  Municipal  Corporations, 
4;  5. 

COVENANT. 

See  Deed. 


CRIMINAL  LAW. 

1.  Conspiracy  to  Procure  Ab- 
ortion— Form  of  Indictment — 
Sufficiency  — Criminal  Code, 
secs.  303,  852 — Conspiracy  to 
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Procure  Abortion  in  Ontario — 
Finding  of  Jury — Subsequent 
Procurement  Abroad  — Evi- 
dence — Admissibility  — Con- 
spiracy to  Do  a Wrong  beyond 
Jurisdiction  of  Courts  of  Pro- 
vince.] — The  prisoners  were  in- 
dicted for  that  they  did,  at  a 
place  in  the  Province  of  Ontario 
and  in  a given  month,  con- 
spire, combine,  confederate,  and 
agree  together  to  commit  a cer- 
tain indictable  offence,  to  wit, 
the  crime  of  abortion,  by  then 
and  there  conspiring,  combin- 
ing, confederating,  and  agree- 
ing together  to  procure  the  mis- 
carriage of  a certain  woman 
(naming  her),  thereby  commit- 
ting an  indictable  offence,  con- 
trary to  the  Criminal  Code 
Held,  that  the  form  of  the  in- 
dictment was  sufficient:  Crim- 
inal Code,  secs.  303,  852 ; Regina 
V:  Rowlands  (1851),  17  Q.B. 
671. — Held,  also,  that  the  find- 
ing of  the  jury  that  the  prison- 
ers conspired  to  procure  the 
abortion  in  the  Province  of  On- 
tario was  warranted  by  the  evi- 
dence : there  was  evidence  upon 
which  any  jury  might  find  that 
the  prisoners  had  conspired  to 
procure  the  abortion  in  On- 
tario; but,  finding  it  difficult 
to  do  so  there,  went  to  a foreign 
country. — And  held,  that  evi- 
dence of  what  took  place  in  the 
foreign  country  in  furtherance 
of  the  conspiracy  was  properly 
admitted.  Rex  v.  Bachrack  et 
al.,  32. 

2.  Distributing  and  Circulat- 
ing Obscene  Printed  Matter 


Tending  to  Corrupt  Morals  — 
Description  of  Indecent  The- 
atrical Performance  — Crim- 
inal Code,  sec.  207  — - Evidence 
— Lawful  Justification  or  Ex- 
cuse — Serving  Public  Good  — 
Onus  — Conviction.] — The  de- 
fendant was  tried  before  a 
Judge  without  a jury,  and 
found  “ guilty,”  upon  a charge 
that  he,  the  defendant,  “know- 
ingly and  without  lawful  justi- 
fication or  excuse,  did  sell,  dis- 
tribute, and  circulate,”  and 
“did  have  in  his  possession  for 
sale,  distribution,  or  circulation, 
certain  obscene  circulars,  tend- 
ing to  corrupt  morals,  contrary 
to  sec.  207  of  the  Criminal  Code, 
as  amended  by  8 & 9 Edw.  VII. 
ch.  9.  The  evidence  shewed  that 
the  defendant  drew  up  a report 
of  the  performance  at  a theatre ; 
that  he  read  it  at  a general 
meeting  of  a vigilance  associ- 
ation or  committee,  at  which  a 
considerable  number  of  persons 
were  present ; that  he  incorpor- 
ated this  report  in  a “bulle- 
tin;” that  he  had  the  bulletin 
printed  and  1,000  copies  of  it 
struck  off ; that  he  handed  or 
sent  printed  copies  to  clergymen 
and  to  four  other  persons.  It 
was  admitted  by  the  defendant 
that  the  bulletin  (describing 
the  performance)  contained  dis- 
gusting details  of  an  obscene 
character ; but  it  was  urged 
that  the  publication  was  not 
without  lawful  justification, 
and  also  that  it  was  excused  by 
reason  of  its  having  served  the 
public  good,  without  being  in 


676 


ONTARIO  LAW  REPORTS. 


excess  of  that  which  the  public 
good  required. — Upon  questions 
submitted  by  the  trial  Judge  to 
the  Court  of  Appeal  in  a stated 
case: — Held,  (1)  that  the  bulle- 
tin was  obscene  printed  matter 
tending  to  corrupt  public  mor- 
als, within  the  meaning  of  sec. 
207,  sub-sec.  1(a),  of  the  Code, 
having  regard  to  the  form  in 
which  it  was  proved  to  have 
been  circulated  by  the  defend- 
ant; but,  per  Maclaren  and 
Magee,  JJ.A.,  that  sec.  207 
makes  the  distribution  of  an 
obscene  book  or  circular  an  in- 
dictable offence  only  when  it  is 
done  without  lawful  justifica- 
tion or  excuse,  and  no  question 
as  to  justification  or  excuse  was 
submitted. — '(2)  That  there  was 
evidence  upon  which  the  trial 
Judge  could  reasonably  find, 
as  he  did,  that  the  public  good 
was  not  served  by  the  printing 
and  circulating  of  the  bulletin, 
assuming  that  the  printing  and 
circulating  were  such  as  might 
be  for  the  public  good;  Mac- 
laren, J.A.,  dissenting.  — Per 
Magee,  J.A. : — The  onus  was  on 
the  defendant  to  prove  that  his 
act  was  for  the  public  good.  The 
only  question  of  law  would  be 
whether  there  was  any  evidence 
that  it  was  for  the  public  good. 
The  question  as  framed  was  one 
of  fact  and  not  of  law. — (3)  That 
there  was  evidence  upon  which 
the  trial  Judge  could  reasonably 
find,  as  he  did,  that,  assuming 
that  the  public  good  was  served 
by  the  printing  and  circulating 
of  the  bulletin,  there  was  excess 


[vol. 

beyond  what  the  public  good  re- 
quired in  the  manner,  extent,  or 
circumstances  in,  to,  or  under 
which  the  printing  and  circu- 
lating was  done ; Maclaren, 
J.A.,  dissenting. — (4)  That  evi- 
dence tendered  by  the  defend- 
ant to  shew  supineness  in  the 
police  authorities  in  dealing 
with  prostitution  was  properly 
rejected  by  the  trial  Judge; 
but,  per  Maclaren,  J.A.,  that 
evidence  as  to  former  com- 
plaints about  the  theatre  to 
which  the  bulletin  referred  was 
improperly  rejected. — '(5)  That 
the  conviction  should  stand,  ex- 
cept as  to  the  finding  that  the 
defendant  “did  sell”  the  bulle- 
tin, of  which  there  was  no  evi- 
dence; Maclaren,  J.A.,  dissent- 
ing, and  being  of  opinion  that 
the  conviction  should  not  stand. 
Bex  v.  St.  Clair,  271. 

3.  Indictments  of  Bank  Presi- 
dent for  “Fraudulently”  Mak- 
ing False  Returns  to  Minister  of 
Crown — Bank  Act,  sec.  153  — 
“Wilfully”  — Extradition  — 
Extraditable  Crime  — Extra- 
dition Treaty,  Schedule,  No.  9 
- — “Fraud  by  a Banker”  — 
Criminal  Code,* secs.  412  et  seq.] 
— The  accused,  who  was  presi- 
dent of  a bank,  was  extradited 
from  the  United  States  upon 
several  charges  of  having  made 
false  returns  to  the  Minister  of 
Finance  under  the  Bank  Act, 
R.S.C.  1906,  ch.  29.  Section  153 
of  that  Act  renders  penal  “the 
making  of  any  wilfully  false  or 
deceptive  statement  in  any  . . . 
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return  . . . respecting  the 

affairs  of  the  bank:” — Held , 
that  the  offence  of  “ wilfully 
making  a false  return”  was  not 
‘ ‘ fraud  by  a banker,  ’ ’ within 
the  meaning  of  the  words 
“fraud  by  a . . . banker 

. . . which  fraud  is  made 

criminal  by  any  Act  for  the 
time  being  in  force:”  No.  9 in 
the  list  of  extraditable  crimes 
set  forth  in  the  schedule  to  the 
Extradition  Treaty ; and  that 
the  Crown  could  not  improve 
its  position  by  charging,  in  the 
indictments  of  the  accused,  that 
the  false  returns  were  fraudu- 
lently made  — substituting 
“fraudulently”  for  “wilfully.” 
— The  Crown,  for  the  purpose 
of  bringing  the  case  within  the 
Extradition  Treaty,  had  charged 
the  'accused  with  something 
different  from  the  statutory 
offence ; and  the  indictments 
should  be  quashed.  — Sernble, 
that  the  kind  of  fraud  falling 
within  the  Extradition  Treaty  is 
that  indicated  by  secs.  412  et 
seq.  of  the  Criminal  Code,  under 
the  caption  “Fraud  and  Fraud- 
ulent Dealing  with  Property.” 
Rex  v.  Nesbitt , 91. 

4.  Murder  — - Evidence  — 
Murderous  Assault  by  Prisoner 
on  Another  Person  — Relevance 
to  Immediate  Charge  — Admiss- 
ibility.]—JJ-pon  the  trial  of  the 
prisoner  for  the  murder  of  R., 
the  testimony  of  D.  as  to  a mur- 
derous assault  alleged  by  him  to 
have  been  made  upon  him  by 
the  prisoner  near  to  the  build- 


ing where  the  prisoner  falsely 
said  that  R.  was,  and  within  a 
few  yards  of  the  spot  where  R.  ’s 
body  was  afterwards  found,  and 
within  about  an  hour  after  the 
prisoner  had,  under  false  pre- 
tences, induced  R.  to  leave  D. 
and  go  alone  with  him  to  that 
locality,  was  held  to  have  been 
properly  admitted  in  evidence. 
— It  is  the  general  rule,  in  jus- 
tice to  a person  accused  of  an 
offence,  that  he  shall  not,  on  his 
trial  therefor,  be  called  upon  to 
answer  other  charges  not  con- 
nected therewith,  nor  shall  evi- 
dence of  an  unconnected  offence 
be  given  merely  to  prove  his 
vicious  character,  or  his  readi- 
ness to  commit  such  a crime  as 
he  is  upon  trial  for ; but  evidence 
of  facts  relevant  to  the  immedi- 
ate charge  against  him  is  not 
the,  less  admissible  because  it 
necessarily  discloses  the  commis- 
sion of  other  crimes  by  him ; and 
the  evidence  disclosed  several 
grounds  upon  which  the  attack 
upon  D.  was  relevant  to  the 
charge  of  having  murdered  R. : 
as  the  existence  and  accomplish- 
ment of  a scheme  of  robbery  of 
which  the  prisoner ’s  conduct 
towards  the  two  men  was  a 
part ; as  indicating  a motive  for 
the  murder  of  R. ; as  proof  of  an 
attempt  by  the  prisoner  to  get 
rid  of  part  of  the  evidence  of 
his  crime;  and  as  accounting 
for  the  otherwise  unexplained 
possession  by  the  prisoner  of 
more  money  than  he  could  have 
taken  from  R. — Rex  v.  Ball y 
[1911]  A.C.  47,  Rex  v.  Rooney 
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(1836),  7 C.  & P.  517,  and  Rex 
v.  Birdseye  (1830),  4 C.  & P. 
386,  specially  referred  to.  R&x 
v.  Gibson , 525. 

5.  Police  Magistrate  — Juris- 
diction — Prohibition  — Infor- 
mation for  Offence  against  sec. 
193,  sub-sec.  (!)  (5),  Consoli- 
dated Municipal  Act,  1903 —Act 
Prohibited  by  Statute  — Pun- 
ishment Provided  by  sub-sec.  3 
— Procedure  not  Provided  for — 
Proceeding  by  Information  and 
Indictment — Common  Law  Jur- 
isdiction — Criminal  Code,  sec. 
164  — Application  of .] — An  in- 
formation was  laid  against  the 
defendant  before  a Police  Magis- 
trate, under  sec.  193  (1) . (5)  of 
the  Consolidated  Municipal  Act, 
1903,  for  haying  fraudulently 
put  into  a ballot  box  used  at  a 
municipal  election  a ballot 
paper  purporting  to  have  been 
used  by  a person  who  did  not 
vote  at  the  election.  Clause  (,1) 
(5)  enacts  that  no  person  shall 
fraudulently  put  into  any  ballot 
box  any  paper  other  than  the 
ballot  paper  which  he  is  author- 
ised by  law  to  put  in ; and  clause 
(3)  of  the  same  section  provides 
that  a person  guilty  of  any 
violation  of  the  section  shall  be 
liable  to  imprisonment  for  a 
term  specified.  There  is  no  pro- 
vision in  the  section,  nor  else- 
where in  the  Act,  indicating  the 
procedure  to  be  followed : — 
Held,  that  the  offence  charged 
was  not  an  offence  at  common 
law,  and  was  punishable  by  in- 
dictment ; and,  therefore,  the 
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Police  Magistrate  should  not  be 
prohibited  from  taking  the  pre- 
liminary examination  upon  the 
information  laid.  — The  state- 
ment of  the  law  in  Hawkins’s 
Pleas  of  the  Crown,  bk.  2,  ch. 
25,  sec.  4,  adopted. — The  pro- 
ceeding by  information  and  in- 
dictment not  being  taken  under 
see.  164,  nor  under  any  other 
section,  of  the  Criminal  Code, 
but  under  the  common  law, 
which  had  not  in  this  respect 
been  superseded  or  repealed  by 
the  Code,  the  proceeding  was 
not  precluded  by  sec.  164. — 
Held,  also,  per  Meredith,  C.J. 
0.,  and  Kelly,  J.,  that  the 
Police  Magistrate  had  jurisdic- 
tion upon  another  ground,  viz., 
that  the  act  for  which  the  de- 
fendant was  prosecuted  was 
prohibited  by  clause  (1)  (5), 
and  the  penalty  was  prescribed 
by  a later  and  substantive 
clause.  — Clegg  Parkinson  & 
Co.  v.  Earby  Gas  Co.,  [1896]  1 
Q.B.  592,  In  re  Rex  v.  Meehan 
(1902),  3 O.L.R.  567,  Regina  v. 
Buchanan  (1846),  8 Q.B.  883, 
and  Regina  v.  Tyler  and  Inter- 
national Commercial  Co.,  [1891] 
2 Q.B.  588,  followed. — Judg- 
ment of  Kelly,  J.,  affirmed.  Rex 
v.  Durocher,  499. 

6.  Summary  Conviction  — 
Person  Found  Drunk  in  Pub- 
lic Place  — Municipal  By-law 
— 2 Geo.  V.  ch.  17,  secs.  19,  34 
(O.)  — Imprisonment — Habeas 
Corpus  — Certiorari  in  Aid  — 
Accused  not  Given  Opportunity 
to  Defend  — Question  of  Fact 
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— Adequate  Remedy  by  Appeal 
— Criminal  Code,  secs.  686,  687, 
721,  749  — Ontario  Summary 
Convictions  Act,  10  Edw.  VII. 
ch.  37,  secs.  4,  10 — Improvident 
Issue  of  Writs  ■ Quashing  .\ — 
Sections  686  and  687  of  the 
Criminal  Code  are  not  applic- 
able to  .summary  proceedings; 
they  apply  to  the  preliminary 
procedure  in  prosecutions  for 
indictable  offences.  Section  721 
of  the  Criminal  Code  is  made 
applicable  to  prosecutions  under 
provincial  enactments,  by  the 
Ontario  Summary  Convictions 
Act,  10  Edw.  VII.  ch.  37,  sec. 
4 ; but  it  does  not  expressly 
make  secs.  686  and  687  applic- 
able to  summary  prosecution. — 
The  prisoner  was  convicted,  by 
a Police  Magistrate,  of  having 
been  found  drunk  in  a public 
place,  contrary  to  a municipal 
by-law;  and,  having  admitted, 
upon  his  trial,  that  he  had  been 
convicted  of  a like  offence, 
within  three  months,  was  com- 
mitted to  an  industrial  farm, 
for  an  indeterminate  period  not 
exceeding  two  years,  under  sec. 
549 a of  th$  Consolidated  Muni- 
cipal Act,  1903  (2  Geo.  V.  ch. 
17,  sec.  34)  ; and,  being  in  cus- 
tody, obtained  writs  of  habeas 
corpus  and  certiorari,  and,  on 
their  return,  moved  for  his  dis- 
charge : — Held,  upon  the  facts 
shewn,  that  nothing  was  said  or 
done  at  the  prisoner’s  trial 
which  prevented  him  from  giv- 
ing evidence  in  his  own  defence ; 
and,  as  it  was  not  the  duty  of 
the  magistrate  to  ask  the  accused 


if  he  wished  to  call  any  wit- 
nesses (secs.  686  and  687, 
supra),  and  as  no  other  objec- 
tion was  taken  to  the  convic- 
tion or  commitment  than  that 
the  prisoner  was  not  allowed  to 
tender  his  defence,  there  was  no 
ground  upon  which  the  prisoner 
could  be  discharged. — Held,  also, 
assuming  that  the  prisoner  had 
a defence,  that  the  case  was  one 
for  an  appeal,  not  for  consider- 
ation on  a writ  of  certiorari:  no 
question  of  jurisdiction  being 
involved,  but  merely  one  of  fact, 
an  appeal  (sec.  749  of  the  Code, 
made  applicable  by  see.  4 of  the 
Ontario  Summary  Convictions 
Act),  which  would  be,  in  all 
respects,  a new  trial,  would 
afford  an  adequate  remedy:  2 
Geo.  V.  ch.  17,  sec.  19,  amend- 
ing sec.  10  of  the  Ontario  Sum- 
mary Convictions  Act.  — The 
writ  of  certiorari  referred  to  in 
that  section  includes  such  a writ 
of  certiorari  as  was  issued  in 
this  matter,  “in  aid”  of  the 
writ  of  habeas  corpus.— A con- 
viction brought  up  as  this  was 
may  be  . quashed  : Regina  v. 
Wehlan  (1880),  45  U.C.R.  396. 
— Held,  therefore,  the  case  being 
within  2 Geo.  V.  ch.  17,  sec.  19, 
that  the  writs  were  issued  im- 
providently,  and  should  be 
quashed.  Rex  v.  Keenan,  441. 

See  Malicious  Prosecution. 


CROWN  LANDS. 

Patent  — Misdescription — Ap- 
plication for  same  Lands  — 
Decision  of  Minister  of  Lands 
Forests  and  Mines  — Patent 
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Issued  to  Second  Applicant  — 
Evidence  — Identity  of  Lands 
— Res  Judicata  — Declaration 
that  Second  Patent  Void — Sta- 
tutory Jurisdiction  of  High 
Court  of  Justice  — Judicature 
Act,  1881,  sec.  9—R.S.O.  1897, 
ch.  51,  secs.  41,  42 — Parties  — 
Attorney-General  — Land  Titles 
Act — Rectification  of  Register- — 
Public  Lands  Act — Rights  of 
Assignee  of  Original  Patentee.] 
— An  action  to  declare  void  a 
Crown  patent  for  land,  on  the 
ground  that  it  was  issued  through 
fraud,  error,  or  improvidence, 
may  be  maintained  in  the  High 
Court  of  Justice  for  Ontario 
(now  the  High  Court  Division 
of  the  Supreme  Court  of  On- 
tario) ; and  the  Attorney-Gen- 
eral, representing  the  Crown,  is 
not  a necessary  party.  This  jur- 
isdiction was  given  by  statute  to 
the  Court  of  Chancery,  and  was 
passed  by  the  Judicature  Act 
to  the  High  Court,  and  by  the 
Law  Reform  Act  to  the  High 
Court  Division  of  the  Supreme 
Court. — History  of  the  legisla- 
tion and  review  of  the  authori- 
ties.— Farah  v.  Glen  Lake  Min- 
ing Co.  (1908),  17  O.L.R.  1,  fol- 
lowed.— And  held,  upon  the  evi- 
dence in  this  case,  that  the 
Crown  had  been  misled  by  the 
defendants  ’ misrepresentations 
into  granting  to  them  a certain 
island  previously  granted  to  the 
plaintiff’s  assignor;  that  the 
identity  of  the  island  was  es- 
tablished by  the  evidence, 
though  the  descriptions  in  the 
two  patents  were  not  the  same, 
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and  the  patent  to  the  plaintiff  ’s 
assignor  had  not  been  repealed; 
that,  in  the  circumstances,  the 
question  of  identity  was  not  res 
judicata  by  the  decision  of  the 
Minister  of  Lands  Forests  and 
Mines  in  favour  of  the  defend- 
ants; and,  therefore,  that  the 
grant  to  the  defendants  should 
be  declared  void. — Held,  also, 
that  secs.  119  and  121  of  the 
Land  Titles  Act,  R.S.O.  1897, 
ch.  138,  were  applicable  to  the 
case,  and  the  register  in  the 
Land  Titles  office  might  be  recti- 
fied.— Consideration  of  the  pro- 
visions of  the  Land  Titles  Act 
and  the  Public  Lands  Act,  R.S. 
0.  1897,  ch.  28. — Held,  also,  that 
the  plaintiff,  as  assignee  of  the 
original  grantee  from  the 
Crown,  was  entitled  to  stand  in 
the  same  position  as  the  grantee. 
— Prosser  v.  Edmonds  (1835), 
1 Y.  & C.  Ex.  481,  distinguished. 
— Judgment  of  a Divisional 
Court  (Riddell,  J.,  dissenting), 
reversed,  and  judgment  of 
Latchford,  J.,  restored,  with  a 
variation.  Zock  v.  Clayton,  447. 


CUSTODY  OF  INFANTS. 

See  Infant. 


DAMAGES. 

Fatal  Accidents  Act — Work- 
men’s Compensation  for  Injuries 
Act — Persons  Entitled  to  Share 
— Widow  of  Deceased  Person — 
Step-children  — Apportionment 
of  Damages— Basis  of  Division 
— Allowance  for  Maintenance  of 
Infants.] — The  plaintiff  sued,  as 
administratrix  of  the  estate  of 
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her  deceased  husband,  and  as 
his  widow,  for  damages  caused 
by  his  death,  through,  it  was  al- 
leged, the  negligence  of  the  de- 
fendants. A compromise  was  ef- 
fected after  the  action  had  come 
on  for  trial,  and  judgment  was 
entered  for  the  plaintiff  for  $1,- 
500.  The  deceased  had  no  child- 
ren, but  four  step-children — the 
children  of  the  plaintiff  by  a 
former  husband.  There  was 
nothing  to  indicate  whether  the 
liability  of  the  defendants  was 
a liability  directly  under  the 
Fatal  Accidents  Act,  1 Geo.  V. 
ch.  33,  or  only  under  the  Work- 
men’s Compensation  for  Injur- 
ies enactments Held , that  the 
rights  under  the  latter  enact- 
ments are  not  more  restricted, 
as  to  the  persons  who  may  re- 
cover damages,  than  under  the 
former.  “The  same  right  of 
compensation,”  in  R.S.O.  1897, 
ch.  160,  sec.  3,  clause  5,  must 
mean  that  which  the  Fatal  Ac- 
cidents Act  alone  confers;  and, 
therefore,  the  provisions  of  sec. 
8 of  eh.  160,  that  the  amount 
recovered  may  be  divided  be- 
tween the  wife,  or  husband,  par- 
ent and  child,  must  mean  the 
wife,  husband,  parent  and  child 
provided  for  in  the  Fatal  Acci- 
dents Act;  and  “child”  there 
(by  sec.  2 (a))  includes  stepson 
and  stepdaughter. — The  power 
of  apportioning  the  damages  is 
expressly  provided  for  in  sec.  9 
of  the  Fatal  Accidents  Act. — 
Proper  method  of  apportioning 
the  damages  pointed  out. — Ap- 
plication for  payments  to  the 


plaintiff  for  the  maintenance  of 
the  children  out  of  their  shares 
considered  and  dealt  with. 
Brown  v.  Grand  Trunk  R.W. 
Co.,  351. 

See  Company,  2 — Highway, 
3,  4 — Municipal  Corporations, 
2,  3 — Negligence,  2 — Principal 
and  Agent,  2 — Railway,  1,  2 — 
Sale  of  Goods,  1,  2. 

DEATH. 

See  Damages  — Insurance — 
Master  and  Servant. 


DECLARATORY  JUDGMENT. 

See  Municipal  Corporations, 
7. 


DEDICATION, 

See  Highway,  1,  3.  4. 


DEED. 

Building  Restriction  — Cov- 
enant or  Condition — Construc- 
tion — “Detached  Dwelling- 
house”  — Apartment  House.] 
— A six-suite  apartment  house 
is  a detached  dwelling-house,” 
within  the  meaning  of  a coven- 
ant or  condition,  in  the  nature 
of  a building  restriction,  found 
in  a conveyance  of  land;  Mac- 
laren  and  Magee,  JJ.A.,  dis- 
senting.— Re  Robertson  and  De- 
foe (1911),  25  O.L.R.  286,  ap- 
proved.— Judgment  of  a Divi- 
sional Court,  27  O.L.R.  87,  re- 
versed, and  judgment  of  Mid- 
dleton, J.,  ib.,  restored.  Pear- 
son v.  Adams,  154. 

See  Vendor  and  Purchaser. 
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DEED  POLL. 

See  Will,  3. 

DEFECTIVE  SYSTEM. 

See  Master  and  Servant. 

DISCRETION. 

See  Municipal  Corporations, 
7— Promissory  Notes  — Ven- 
dor and  Purchaser — Will,  1, 
3 — Writ  of  Summons,  2. 

DISTRIBUTION  OF  ESTATES. 

See  Will. 


DISTRICT  COURT  JUDGE. 

See  Registry  Laws. 


DIVISION  COURTS. 

See  Promissory  Notes; 

DOUBLE  RANKING. 

See  Company,  1. 

ELECTION. 

See  Wager. 


EMPLOYER  AND  EMPLOYEE. 

See  Master  and  Servant. 

ENCROACHMENT. 

See  Will,  1. 

ESTATE. 

See  Will. 

ESTOPPEL. 

See  Water  and  Water- 
courses. 

EVIDENCE. 

See  Contract  — Criminal 


[vol. 

Law  1,  2,  4 — Crown  Lands  — 
Gift — Highway— Insurance,  2 
— Master  and  Servant,  1,  4,  5 
— Municipal  Corporations,  3— 
Motor  Vehicles  Act — Princi- 
pal and  Agent,  2 — Sale  of 
Goods,  1,  2— Water  and  Water- 
Courses. 


EXECUTORS. 

See  Will,  3. 


EXPROPRIATION. 

See  Municipal  Corporations, 
2,  3 — Railway,  2. 


EXTRADITION. 

See  Criminal  Law,  3. 

FACTORIES  ACT. 

See  Master  and  Servant,  5. 


FALSE  RETURNS. 

See  Criminal  Law,  3. 


FATAL  ACCIDENTS  ACT. 

See  Damages. 


FENCES. 

See  Limitation  of  Actions. 


FOUL  BROOD  ACT. 

See  Sale  of  Goods,  2. 


FRAUD. 

See  Criminal  Law,  3 — Muni- 
cipal Corporations,  7. 


FREE  GRANTS  AND  HOME- 
STEADS ACT. 

See  Assessment  and  Taxes. 


GARAGE. 

See  Lien. 
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GIFT. 

1.  Evidence  — Onus — Failure 
to  Satisfy — Money  Deposited  for 
Safekeeping  — Improvidence  — 
Confidential  Relationship  — 
Finding  of  Fact  of  Trial  Judge 
— Appeal.] — The  original  plain- 
tiff (who  died  after  judgment), 
when  about  seventy-seven  years 
of  age  and  a widow,  handed  to 
the  defendant ’s  wiif e $410 ; a 
year  later,  $200;  and  about  a 
year  after  that  sent  to  the  de- 
fendant* $190.  These  sums, 
amounting  to  $800,  were  placed 
by  the  defendant  in  a bank,  to 
his  own  credit.  He  was  the 
nephew  of  the  plainjtiff’s  de- 
ceased husband ; and  he  and  his 
wife  had  been  kind  to  the  plain- 
tiff and  had  assisted  her  in  the 
work  of  her  house  and  farm. 
The  moneys  were  claimed  by  the 
plaintiff  (and  after  her  death 
by  the  administrator  of  her  es- 
tate), who  alleged  that  they 
were  placed  in  the  hands  of  the 
defendant  for  safekeeping,  to  be 
repaid  when  required.  The  de- 
fendant alleged  that  the  moneys 
were  paid  to  him  for  services 
rendered  or  to  be  rendered,  or 
were  a gift  to  him.  The  trial 
Judge  found,  upon  conflicting 
evidence,  that  the  moneys  were 
not  a gift  either  to  the  defend- 
ant or  his  wife,  and  that  the 
plaintiff  was  entitled,  after  giv- 
ing credit  for  certain  repay- 
ments and  for  services  rendered, 
to  recover  $325: — Held  (Rid- 
dell and  Leitch,  JJ.,  dissent- 
ing), that  the  judgment  of  the 
trial  Judge  should  be  affirmed. 

45—28  o.l.r. 


— Per  Mulock,  C.  J.Ex.  : — There 
was  no  presumption  of  a gift ; the 
onus  of  shewing  that  the  moneys 
were  the  subject  of  a gift  was  on 
the  defendant,  and  that  must  be 
discharged  by  proof  of  a clear 
and  unmistakable  intention  on 
the  part  of  the  plaintiff.  In 
weighing  the  conflicting  evi- 
dence, it  was  not  sufficient  that 
the  scale  should  turn  slightly  in 
favour  of  a gift;  the  preponder- 
ance must  be  such  as  to  leave  no 
reasonable  room  for  doubt  as  to 
the  donor’s  intention;  if  it  fell 
short  of  that,  the  contention  of 
a gift  failed.  At  the  plaintiff’s 
age  and  in  her  widowed  state, 
with  no  means  of  support  ex- 
cept a life  interest  in  50  acres 
of  land  and  the  moneys  in  ques- 
tion, and  without  children  or 
other  near  relatives  upon  whom 
she  could  rely  to  take  care  of 
her,  to  denude  herself  of  all  her 
money  was  improvident ; and, 
having  regard  to  the  facts,  she 
was  entitled  to  the  protection  of 
the  Court.  The  relationship  be- 
tween the  plaintiff  and  defend- 
ant might  fairly  be  regarded  as 
confidential;  and  the  defendant 
was  bound  to  satisfy  the  Court 
that  the  gift,  if  it  was  a gift, 
was  the  plaintiff’s  free  act,  and 
not  the  result  of  undue  influ- 
ence. Upon  the  evidence,  the  de- 
fendant had  not  discharged  the 
burden  that  was  upon  him. — Re- 
view of  the  authorities.  — Per 
Riddell,  J. : — There  was  no  pre- 
sumption against  a gift;  the 
evidence  was  sufficient  to  estab- 
lish a gift;  and  there  was  no 
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improvidence.  J ohnstone  v. 

Johnstone,  334. 

2.  Parent  and  Child — Evid- 
ence — Onus — Moneys  Intrust- 
ed to  Solicitor  for  Safekeeping 
— Transfer  to  Alleged  Donee- 
Lack  of  Independent  Advice — 
Improvidence.] — The  plaintiff, 
a widow,  eighty  years  old,  lying 
in  bed  ill  in  her  daughter’s,  the 
defendant ’s,  house,  and  being 
without  independent  advice, 
executed  a will  under  which  the 
defendant  was  the  chief  bene- 
ficiary, and  handed  a large  sum 
of  money  to  the  solicitor  who 
drew  the  will.  The  plaintiff  said 
that  she  gave  it  to  him  for  safe- 
keeping; but  the  solicitor  and 
the  defendant  said  that  it  was 
intended  as  a gift  from  the 
plaintiff  to  the  defendant, 
through  the  solicitor,  and  the 
solicitor  at  once  handed  it  over 
to  the  defendant.  The  plaintiff 
recovered  from  her  illness,  and 
brought  this  action  for  the 
money:  — Held  (affirming  the 
judgment  of  Clute,  J.,  at  the 
trial),  that  the  onus  of  establish- 
ing a gift  was  upon  the  defend- 
ant, and  she  had  failed  to  shew 
any  authority  in  the  solicitor  to 
hand  over  the  money  to  her  as 
an  absolute,  irrevocable  gift.- — 
Even  if  the  money  was  intended 
as  a gift,  the  giving  away  of  a 
large  sum,  in  the  plaintiff’s  cir- 
cumstances, was  improvident, 
and  the  gift  could  not  be  up- 
held.— Where  a person,  to  his 
own  advantage,  but  to  the  pre- 
judice of  the  giver,  obtains  by 


donation  some  substantial  bene- 
fit, he  is  bound  to  prove  clearly, 
not  only  that  the  gift  was  made, 
but  that  it  was  the  voluntary, 
deliberate,  well-understood  act 
of  the  donor,  and  that  the  donor 
was  capable  of  fully  appreciat- 
ing and  did  fully  appreciate  its 
effect,  nature,  and  consequence. 
— Review  of  the  authorities. 
Kinsella  v.  Task,  393. 

See  Will. 


GUARANTY. 

See  Company,  1. 


HABEAS  CORPUS. 

See  Criminal  Law,  6 — - In- 
fant, 1,  2. 


HIGH  COURT  OF  JUSTICE. 

See  Crown  Lands. 


HIGHWAY. 

1.  Dedication  — Acceptance — 
Plan  — Registration  — Consent 
under  Seal  of  Municipal  Cor- 
poration — - Surveys  Act,  1 Geo. 
V.  ch.  42,  sec.  44,  sub-sec.  6 — 
Amendment  by  2 Geo.  V.  ch.  17, 
sec.  32  — Assumption  of  High- 
way for  Public  Use  — Subse- 
quent By-laws  — Mortgages  — 
Tax  Sale  — Title  of  Municipal- 
ity — Motion  to  Amend  Plan  by 
Closing  Highway  — Registry 
Act,  10  Edw.  VII.  ch.  60,  sec.  85 
— Land  Titles  Act,  1 Geo.  V.  ch. 
28,  sec.  110.] — -Upon  an  applica- 
tion, under  the  Registry  Act,  10 
Edw.  VII.  ch.  60,  sec.  85,  or 
the  Land  Titles  Act,  1 Geo.  V. 
ch.  28,  sec.  110,  to  amend  plan 
M.  188  (City  of  Toronto),  regis- 
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tered  in  the  Land  Titles  office 
on  the  29th  April,  1893,  by  clos- 
ing S.  avenue  thereon,  and 
opening,  in  lien  thereof,  a new 
street,  and  by  closing  B.  avenue, 
and  opening  in  lieu  thereof, 
a new  street,  it  appeared 
that  B.  avenue  had  been  con- 
veyed to  the  municipality  as 
a highway,  and  the  munici- 
pality had  taken  it  over  as  a 
highway  and  constructed  a 
sewer  therein  .--Held,  that  the 
statutes  had  no  application  to 
B.  avenue,  and  that  it  could  be 
closed  only  by  appropriate  ac- 
tion on  the  part  of  the  muni- 
cipality.— The  piece  of  land 
shewn  as  constituting  S.  avenue 
upon  plan  M.  188  was  a strip 
running  across  the  entife  plan, 
49  feet  wide,  immediately  to  the 
south  of  a strip  shewn  as  10 
feet  wide,  the  southern  bound- 
ary of  which  was  said  to  he  the 
south  limit  of  the  subdivision 
contained  in  registered  plan  60 
E.,  upon  which  was  written, 
“Dedicated  by  plan  in  registry 
office  to  widen  S.  avenue.  ’ ’ Up- 
on the  face  of  this  plan  the  Mas- 
ter of  Titles  had  noted:  “For 
consent  of  city  to  S.  avenue  be- 
ing only  59  feet  wid e,  vide  No. 
19403.”  Plan  62  E.  in  the  re- 
gistry office  was  registered  on 
the  12th  March,  1890.  It  was 
a plan  of  a subdivision  of  a 
parcel  immediately  to  the  north 
of  the  parcel  subdivided  by  plan 
M.  188.  Along  the  southerly 
boundary  of  the  land  shewn  on 
this  plan,  there  was  a one-foot 
reserve,  running  from  the  west 


of  the  entire  parcel  to  the  rear 
boundary  of  lot  55  on  L.  avenue. 
North  of  this  there  was  shewn 
a lane  9 feet  wide.  The  instru- 
ment 19403  was  a copy  of  the 
plan  registered  by  the  Master 
of  Titles  as  M.  188.  The  strip 
to  the  north  was  shewn  upon  it, 
not  as  a ten-foot  extension  of  S. 
avenue,  but,  as  indicated  on 
plan  60  E.,  as  a nine-foot  lane 
and  a one-foot  reservation.  At- 
tached to  this  plan  was  a mem- 
orandum, signed  by  the  Mayor, 
Treasurer,  and  Clerk  of  the  City 
of  Toronto,  and  under  the  cor- 
porate seal,  stating:  “The  con- 
sent of  the  Corporation  of  the 
City  of  Toronto  is  hereby  given 
to  the  registration  of  this  plan, 
shewing  S.  avenue  as  having  a 
width  throughout  of  59  feet; 
. . . and  the  said  avenue  is 

accepted’ as  a public  highway.  ” 
The  boundaries  indicated  by  the 
plan  and  the  consent  excluded 
the  whole  of  S.  avenue  as  shewn 
upon  plan  M.  188,  and  the  whole 
of  the  ten-foot  strip  to  its  north, 
and  other  parcels  necessary  to 
unite  this  new  section  of  the 
street  with  the  portion  shewn  on 
another  plan,  No.  685: — Held, 
upon  the  evidence,  that,  either 
by  dedication  or  by  virtue  of  a 
tax  sale,  the  municipality  had 
title  to  the  10  feet  necessary  to 
continue  S.  avenue  the  full 
width  of  59  feet  to  L.  avenue. — 
Held,  also,  that  the  memoran- 
dum executed  by  the  city  cor- 
poration amounted,  within  the 
meaning  of  the  Surveys  Act,  1 
Ceo.  Y.  ch.  42,  sec.  44,  sub-sec. 
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6,  as  amended  by  2 Geo.  Y.  ch. 
17,  see.  32,  to  an  assumption 
by  the  city  corporation  of  the 
avenue  for  public  use ; the  city 
corporation  had  thereby,  in  the 
most  formal  way,  accepted  the 
avenue  as  a public  highway; 
and  the  fact  that  this  accept- 
ance was  ignored,  and  perhaps 
forgotten,  when  the  city  coun- 
cil passed  certain  by-laws  in 
1906  and  1907,  was  immaterial. 
— Held,  also,  that,  apart  from 
this,  the  municipal  action 
amounted  to  an  acceptance  of 
the  ten  feet  dedicated  by  differ- 
ent owners;  and,  if  the  dedica- 
tion was  ineffectual  as  against 
mortgagees,  the  tax  sales  had 
extinguished  the  rights  of  the 
mortgagees.  — Held,  therefore, 
that  the  applicants  were  not  en- 
titled to  have  plan  M.  188 
amended.  Re  City  of  * Toronto 
Plan  M.  188,  41. 

2.  Obstruction  at  Side  of 
Roadway  Frightening  Horse  — 
Consequent  Loss  of  Horse — Ab- 
sence of  Actual  Contract — Non- 
liability of  Municipal  Corpora- 
tion— Nonrepair  — Negligence 
— Notice.]  — The  plaintiff’s 
horse  shied  at  a milk-stand 
standing  upon  a highway,  at  the 
side,  not  upon  the  via  trita,  and 
was  so  injured  that  it  had  to  be 
destroyed : — Held,  that  the  de- 
fendants, the  township  corpora- 
tion, were  not  liable  for  the  loss. 
— The  existence  of  the  stand, 
where  it  was,  did  not,  in  itself, 
constitute  a breach  of  the  muni- 
cipality’s  statutory  duty  to 


[vol. 

keep  the  road  in  repair. — Rice 
v.  Town  of  Whitby  (1898),  25 
A.R.  191,  distinguished. — Max- 
well v.  Township  of  Clarke 
(1879),  4 A.R.  460,  and  O’Neil 
v.  Windham  (1897),  24  A.R. 
341,  followed. — Per  Riddell,  J., 
that  the  reasoning  and  result  of 
these  cases  were  not  satisfac- 
tory ; but  they  could  not  be  over- 
ruled unless  by  the  Legislature 
or  a higher  Court. — Held,  also, 
in  the  circumstances  disclosed 
by  the  evidence,  that  the  defen- 
dants could  not  be  charged  with 
notice  which  would  render  them 
liable  for  negligence  in  permit- 
ting the  stand  to  remain  where 
it  was,  Colquhoun  v.  Township 
of  Fullerton,  102. 

3.  Street  Laid  out  by  Private 
Individuals  — Bridge  Forming 
Part  thereof — Dedication — Ac- 
ceptance— Assumption  by  Muni- 
cipality for  Public  User — Statu- 
tory Duty  to  Repair — Consoli- 
dated Municipal  Act,  1903,  secs. 
606,  607  — Action  for  Damages 
for  Nonrepair — Application  of 
sub -sec.  3 of  sec.  606  to  other 
than  ( ( Accident”  Cases — Neces- 
sity for  Notice  — Continuing 
Damage — Limitation  — Assess- 
ment of  Damages  — Costs.]  — 
Mill  street,  in  the  township  of 
Arran,  including  a bridge  form- 
ing part  thereof,  though  not  an 
original  road  allowance,  having 
been  laid  out  by  private  indivi- 
duals, was  held,  upon  evidence 
of  acts  sufficient  to  constitute 
dedication  by  private  indivi- 
duals and  acceptance  by  the 
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township  corporation,  to  be  a 
highway  under  the  jurisdiction 
of  the  corporation,  and  which 
it  was  bound  to  keep  in  repair : 
secs.  606  and  607  of  the  'Con- 
solidated Municipal  Act,  1903. 
— The  plaintiffs,  who  lived  near 
the  bridge,  brought  this  action 
to  recover  damages  for  the  in- 
jury and  loss  alleged  to  have 
been  occasioned  to  them  by  the 
neglect  of  the  township  corpor- 
ation to  keep  the  highway  and 
bridge  in  repair: — Held,  that 
sub-sec.  3 of  sec.  606  did  not 
apply  to  the  plaintiffs’  claim, 
and  it  was  not  defeated  by  fail- 
ure to  comply  with  the  require- 
ments of  that  sub-section  as  to 
notice. — And  held,  that  the 
plaintiffs’  claim  came  within 
sub-sec.  1,  which  is  not  confined 
to  claims  arising  out  of  acci- 
dents.— Cummings  v.  Town  of 
Dundas  (1907),  13  O.L.R.  384, 
followed. — Held,  also,  that,  so 
long,  as  the  condition  of  nonre- 
pair continued,  the  plaintiffs 
had  each  day  a new  cause  of 
action,  and  were  entitled  to  re- 
cover three  months’,  less  one 
day’s,  damages  prior  to  action 
begun. — Assessment  of  damages 
to  each  of  the  plaintiffs  accord- 
ing to  the  evidence. — As  the  de- 
fendant corporation  denied  lia- 
bility, the  plaintiffs  were  justi- 
fied in  bringing  the  action  with- 
out allowing  the  defendant  cor- 
poration an  opportunity  to  re- 
pair or  restore  the  bridge ; and 
so  were  entitled  to  costs^  against 
the  corporation.  Strang  v. 
Township  of  Arran,  106. 


4.  Travelled  Hoad — Dedication 
— Acceptance  — Evidence  — 
Municipal  By-laws  — Presump- 
tion of  Intention  to  Dedicate — 
Obstruction — Action  for  Injunc- 
tion-Bight of  Action — Special 
and  Peculiar  Damage.} — Land 
dedicated  to  the  public  for  the 
purpose  of  passage  becomes  a 
highway  when  accepted  for  such 
purpose  by  the  public ; but  whe- 
ther, in  any  particular  case, 
there  has  been  a dedication  and 
acceptance,  is  a question  of  fact. 
A dedication  must  be  made  with 
intention  to  dedicate;  such  an 
intention  is  a matter  to  be  in- 
ferred by  the  jury  in  the  light 
of  the  surrounding  circum- 
stances. Acceptance  may  be  in- 
ferred from  public  user,  and 
requires  no  formal  act  of  adop- 
tion. Open  and  unobstructed 
user  by  the  public  for  a sub- 
stantial time  is,  as  a rule,  the 
evidence  from  which  a jury  are 
asked  to  infer  both  dedication 
and  acceptance. — Consideration 
of  the  authorities  upon  dedica- 
tion and  acceptance. — The  de- 
fendant sought  to  obstruct  a 
road  crossing  his  land,  which 
had  been  travelled  before  the 
grant  from  the  Crown  in  1846, 
and  openly  used  as  a public  road 
at  least  down  to  1896.  Por- 
tions of  the  road  were  closed 
by  municipal  by-laws,  but  not 
the  portion  obstructed  by  the 
defendant.  The  lands  in  the 
neighbourhood  of  the  road  were 
low ; and,  until  a system  of 
drainage  was  introduced,  about 
1882,  the  greater  portion  was 
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submerged  at  certain  seasons  of 
the  year.  After  the  drainage 
system  was  established,  the  al- 
lowances for  roads  on  the  con- 
cession-lines and  side-lines  were 
made  passable  and  came  into 
use,  and  there  was  less  travel 
upon  the  old  road.  The  mail 
had  been  carried  over  the  road 
for  many  years : — Held,  that 
there  was  evidence  upon  which 
a jury  might  and  ought  to  find, 
as  the  trial  Judge  did  find,  a 
dedication  and  acceptance  of  the 
road  as  a public  highway;  and 
that  the  subsequent  opening  of 
the  concession-lines  and  side- 
lines,  and  the  gradual  diversion 
of  traffic  to  these  better  roads, 
did  not  have  the  effect  of  de- 
stroying the  character  of  the 
road  in  question ; the  common 
law  rule,  “once  a highway,  al- 
ways a highway,”  applies,  until 
by  legal  means  its  character  is 
destroyed. — In  the  case  of  a dis- 
trict only  partly  settled,  where 
roads  are  used  across  private 
property  until  the  authorised 
public  roads  are  opened,  even 
long  user  does  not  always  raise 
a presumption  of  intention  to 
dedicate;  but  here  it  was  not  to 
be  supposed  that  the  owners  of 
the  lots  across  which  the  road 
was  carried  had  in  mind  a pos- 
sible future  policy  of  the  Legis- 
lature as  to  drainage,  and  in- 
tended to  authorise  a tempor- 
ary use  only;  the  presumption 
was  the  other  way.— Held,  also, 
upon  the  evidence,,  in  this  re- 
versing the  finding  of  the  trial 
Judge,  that,  owing  to  the  pecu- 
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liar  location  of  the  plaintiff’s 
land  and  the  buildings  thereon, 
and  the  drainage  canal  and  the 
railway  crossing  it,  and  the  fact 
that  the  new  roads  could  not 
have  been  opened  without  the 
land  first  being  drained,  the 
plaintiff  had  suffered  that  pecu- 
liar and  special  damage  from 
the  defendant’s  obstruction  of 
the  road  which  entitled  him  (the 
plaintiff)  to  bring  an  action  foi; 
a declaration  and  an  injunction. 
— Consideration  of  the  authori- 
ties upon  this  question.  O’Neil 
v.  Harper , 635. 

See  Motor  Vehicles  Act — 
Municipal  Corporations,  6 — 
Street  Railways. 


ILLEGITIMATE  CHILD. 

See  Infant,  1. 


IMPLIED  WARRANTY. 

See  Sale  of  Goods,  1. 


IMPRISONMENT. 

See  Crown  Lands,  6. 


IMPROVIDENCE. 

See  Gift. 


INDEMNITY. 

See  Insurance. 


INDIAN. 

Attachment  of  Debts — Bank 
Deposit  — “Personal  Property 
outside  of  the  Reserve” — “Pro- 
perty Subject  to  Taxation”  — 
Indian  Act,  secs.  99,  102.] — 
Money  deposited  in  a town 
branch  of  a bank  to  the  credit 
of  an  unenfranchised  Indian,. 
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living  upon  an  Indian  Reserve, 
is  “personal  property  outside  of 
the  reserve,”  within  the  mean- 
ing of  sec.  99  of  the  Indian  Act, 
R.S.C.  1906,  eh.  81.— Commis- 
sioner of  Stamps  v.  Hope , 
[1891]  A.C.  476,  Lovitt  v.  The 
King  (1910),  43  S.C.R.  106,  and 
The  King  v.  Lovitt  (1911),  28 
Times  L.R.  41,  followed. — The 
words,  “except  on  real  or  per- 
sonal property  subject  to  taxa- 
tion under  the  last  three  pre- 
ceding sections,”  in  sec.  102  of 
the  Act,  mean  “except  on  real 
and  personal  property  which  by 
the  last  three  preceding  sections 
is  made  liable  to  taxation ; ’ ’ and, 
therefore,  the  aforesaid  deposit 
is  property  within  the,  exception, 
and  liable  to  attachment  under 
a judgment  or  Division  Court 
process.  Avery  v.  Cayuga,  517. 


INDICTMENT. 

See  Criminal  Law,  1,  5. 


INFANT. 

1.  Custody  — Committal  by 
Father  to  Children’s  Aid  Soci- 
ety — Bights  of  Mother  after 
Death  of  Father — Welfare  of 
Infants — Difference  in  Religion 
— Neglected  Children’s  Act,  8 
Edw.  VII.  ch.  59,  secs.  2,  10-14 
— Commissioner  for  Trial  of 
Juvenile  Offenders — Order  for 
Delivery  of  Children  to  Soci- 
ety— Powers  of  Judge  of  High 
Court — Habeas  Corpus — Appli- 
cation of  Mother — Custody  of 
Illegitimate  Child  — Costs.]  — 
The  power  of  the  Court  of  Chan- 
cery, now  vested  in  the  Supreme 


Court  of  Ontario,  to  deal  with 
the  custody  of  infants,  can  be 
taken  from  that  Court  only  by 
an  enactment  couched  in  the 
clearest  and  most  positive  terms. 
The  Ontario  statute  8 Edw.  VII. 
ch.  59,  respecting  neglected 
children,  falls  far  short  of  this, 
and,  in  fact,  recognises  the  jur- 
isdiction of  a Judge  of  the  Sup- 
reme Court  to  deal  with  the  cus- 
tody of  an  infant,  notwithstand- 
ing that  an  order  as  to  custody 
has  already  been  made,  under 
the  statute,  by  a Commissioner 
for  the  trial  of  juvenile  offend- 
ers.— Sections  2,  10,  11,  12,  13, 
and  14  of  the  statute  considered. 
— The  putative  father  of  an  ille- 
gitimate child  has  no  rights  in 
respect  of  the  custody. — Re  C.> 
an  Infant  (1911),  25  O.L.R. 
218,  followed. — Where  the  in- 
terests of  the  children  demand 
that  there  should  be  a united 
home,  and  where  the  children 
are  too  young  to  have  any  real 
religious  preference,  the  Court 
has  power  to  hand  the  children 
over  to  the  custody  of  the 
mother,  without  imposing  any 
condition  as  to  the  faith  in 
which  they  shall  be  brought  up. 
— Section  14  of  the  statute  ap- 
plies only  to  the  parent  who  exe- 
cutes the  instrument  therein 
mentioned,  and  does  not  give  the 
father  the  right  to  hand  over 
a child  to  a children’s  aid  soci- 
ety, to  the  prejudice  of  the 
mother. — The  father  of  two 
girls,  who  were  at  the  time  of 
the  application  ten  and  eleven 
years  old  respectively,  the  elder 
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being  illegitimate,  by  an  instru- 
ment in  writing  intrusted  them 
to  the  care  of  a Roman  Catholic 
children’s  aid  society,  apparent- 
ly wishing  them  to  be  brought 
up  in  that  faith,  which  he  him- 
self professed.  The  mother,  at 
that  time,  was  misconducting 
herself;  and,  after  the  father’s 
death,  an  order  was  made  by  a 
Commissioner  for  the  trial  of 
juvenile  offenders,  under  the 
statute,  finding  that  the  children 
were  dependent  and  neglected 
children,  and  directing  the  de- 
livery of  them  to  the  society. 
The  mother  afterwards  reform- 
ed; and  a Judge,  being  satisfied 
that  the  welfare  of  the  children 
would  be  best  served  by  placing 
them  in  her  custody,  made  an 
order  accordingly,  upon  her  ap- 
plication, on  the  return  of  a 
writ  of  habeas  corpus  directed 
to  the  society,  without  imposing 
any  condition  as  to  the  faith  in 
which  the  children  should  be 
brought  up,  although  the  mother 
was  a Protestant. — The  society 
was  ordered  to  pay  the  mother’s 
costs,  fixed  at  a small  sum.  Re 
Maher,  419. 

2.  Custody— Habeas  Corpus- 
Right  of  Father  against  Mater- 
nal Grandparents  — Adoption 
Agreement  — Repudiation  — 1 
Geo . V.  ch.  35,  sec.  3 — Welfare 
of  Infant — Temporary  Custody 
— Leave  to  Apply.] — The  order 
of  a Divisional  Court,  26  O.L.R. 
601,  was  reversed  by  the  Court 
of  Appeal  (Meredith,  J.A.,  dis- 
senting) , and  the  order  of  Boyd, 
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C.,  26  O.L.R.  113,  allowing  the 
grandparents  to  retain  the  cus- 
tody of  the  child  in  question, 
restored,  with  the  addition  of  a 
reservation  to  the  father  of  leave 
to  apply  again  for  the  custody 
upon  the  child  attaining  the  age 
of  six  years  and  the  right  to  rea- 
sonable access  in  the  meantime. 
— Held,  that,  though  the  father 
was  entitled  prima  facie  to  the 
custody  of  the  child,  the  welfare 
of  the  child  would,  upon  the  evi- 
dence, be  best  secured  by  leav- 
ing her  for  the  present  with  her 
grandparents. — Per  Hodgins,  J. 
A. The  agreement  between  the 
father  and  the  grandparents  did 
not,  in  terms,  alter  the  expecta- 
tions or  fortunes  of  the  child; 
and,  even  if  justified  by  the  stat- 
ute 1 Geo.  Y.  ch.  35,  sec.  3,  as  to 
which  no  opinion  was  expressed, 
was  immediately  revoked  or  re- 
pudiated:— Per  Meredith,  J.A. : 
— The  agreement  was  made  in 
circumstances  which  entitled  the 
father  to  say  that  it  was  not 
binding  upon  him  in  fact.  The 
order  of  the  Divisional  Court, 
allowing  the  father  the  custody 
of  the  child,  should  be  affirmed; 
but,  having  regard  to  the  wel- 
fare of  the  child,  the  order 
should  not  be  issued  until  the 
father  had  satisfied  a Judge  in 
Chambers  that  he  had  provided 
a suitable  house  with  his  sister 
in  charge,  and  that  the  removal 
of  the  child  would  not  be 
fraught  with  any  real  danger 
to  fier  health.  Re  Hutchinson, 
114. 

See  Damages. 
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INFORMATION. 

See  Criminal  Law,  5. 


INJUNCTION. 

See  Highway,  4. 


INNKEEPERS’  ACT. 

See  Lien. 


INSPECTION. 

See  Sale  of  Goods,  2. 


INSURANCE. 

1.  Accident  Insurance — Death 
Claim  — Construction  of  Poli- 
cies— “ Caused  by  the  Burning 
of  a Building” — “ Injuries  Hap- 
pening from  Fits” — “External 
Violent  and  Accidental  Means” 
— Injuries  Resulting  in  .Death — 
Cause  of  Injuries — Quantum  of 
Indemnity.] — Held  (Maclaren 
and  Hodgins,  JJ.A.,  dissent- 
ing), reversing  the  judgment 
(Latchford,  J.,  dissenting)  of 
a Divisional  Court,  26  O.L.R.  55, 
and  restoring  that  of  Middle- 
ton,  J.,  the  trial  Judge,  upon 
his  findings  of  -fact,  affirmed  by 
the  Divisional  Court,  that  the 
death  of  the  insured  resulted 
from  “ bodily  injuries  caused 
solely  by  external  violent  and 
accidental  means;”  and  that 
“fits”  were  the  cause  of  such 
injuries  happening.  The  fit  set 
the  fire  free  and  bound  the  man 
while  it  burned  him.  The  word 
“fits”  covers  a single  attack  of 
fits.  Therefore,  under  “Part 
G”  of  the  policies,  the  amount 
recoverable  was  limited  to  one- 
tenth  of  the  amount  of  the 
single  indemnity;  ahd  the  ques- 


tion of  double  indemnity,  under 
“Part  C,”  did  not  arise.  Wads- 
worth v.  Canadian  Railway  Ac- 
cident Insurance  Co.,  537. 

2.  Accident  Insurance— D eath 
Claim  — Evidence  — Statement 
of  Deceased  — Admissibility  — 
Finding  of  Trial  Judge  as  to 
Cause  of  Death — Appeal — Con- 
ditions of  Original  Policy — Non- 
compliance  with — “ Accident  Re- 
newal Receipt” — Fresh  Con- 
tract or  Renewal  of  Policy  — 
“According  to  Tenor  of  Policy” 
— Meaning  and  Effect — Impair- 
ment or  Modification  of  Con- 
tract — Insurance  Act,  R.S.O. 
1897,  ch.  203,  secs.  80(2),  144 
(1),  152 — Status  of  Preferred 
Beneficiary  Suing  for  Insurance 
Moneys  — Trust  Subject  to 
Terms  of  Contract.] — The  judg- 
ment of  Middleton,  J.,  26  O.L. 
R.  75,  was  affirmed. — Held,  by 
Garrow  and  Meredith,  JJ.A., 
that  the  “ accident  renewal  re- 
ceipt” was,  upon  its  face,  and 
was  in  fact,  nothing  but  a re- 
ceipt for  the  premium  by  pay- 
ment of  which  the  original  pol- 
icy (issued  in  1902)  was  renew- 
ed for  another  year.  Without 
the  policy,  the  plaintiff,  suing 
in  her  own  right,  as  beneficiary, 
would  have  no  right  of  action. 
The  “ insurance  contract”  was 
the  contract  first  made  in  1902, 
and  thereafter  renewed  from 
year  to  year;  that  contract,  ad- 
mittedly, complied  with  the  re- 
quirements of  the  law,  and  un- 
der it,  admittedly,  there  was  no 
right  of  action.  Whether  one  of 
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the  parties  alone  had  the  power 
to  renew,  or  whether  it  required 
the  concurrence  of  both,  the  con- 
tract ended  unless  and  until  it 
was  renewed. — The  trial  Judge 
erred  in  admitting  evidence  of 
the  statement  of  the  deceased, 
some  time  after  the  event,  that 
he  thought  he  had  hurt  himself ; 
but  admitting  the  statement  had 
really  no  effect  upon  the  case. 
A finding  on  circumstantial  evi- 
dence is  as  good  as  one  on  direct 
testimony;  and,  having  regard 
to  the  ordinary  rule,  the  finding 
of  the  trial  Judge  as  to  the  cause 
of  death  could  not  be  reversed 
on  appeal,  though  there  was  no 
great  margin  of  foundation  for 
the  support  of  that  finding  in 
the  evidence  upon  which  it  was 
based.  — Held,  by  Maclaren, 
Magee,  and  Hodgins,  JJ.A., 
that  the  evidence  referred  to  was 
properly  admitted  by  the  trial 
Judge ; and  that  his  finding  that 
the  defendants  were  liable,  un- 
less, by  reason  of  the  provisions 
of  the  Insurance  Act,  they  were 
protected  by  the  conditions 
found  in  the  original  policy, 
should  be  affirmed.  The  evid- 
ence at  the  trial  brought  the 
case  within  sec.  152  of  the  In- 
surance Act,  R.S.O.  1897,  ch. 
203.— The  contract  was  a new 
insurance,  and  not  merely  the 
renewal  of  an  old  one;  it  was 
not  one  kept  on  foot  by  payment 
or  by  performance  of  conditions 
with  which  the  insured  might 
comply  without  the  assent  of  the 
insurer. — Long  v.  Ancient  Or- 
der of  United  Workmen  (1898), 
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25  A.R.  147,  156,  followed.— 
By  sub-sec.  (2)  of  sec.  80  of 
the  Insurance  Act  (added  by 
3 Edw.  VII.  eh.  15,  sec.  3),  the 
plaintiff  was,  if  beneficiary,  en- 
titled to  maintain  the  action. 
Her  title  as  beneficiary  was  de- 
rived only  from  the  insertion  of 
her  name  in  the  original  policy 
(No.  65996),  under  which  the 
principal  sum  was,  on  death, 
payable  to  her;  and  the  words 
in  the  renewal  receipt,  “accord- 
ing to  tenor  of  policy  No. 
65996  ” imported  the  policy  and 
all  contained  therein  or  there- 
on.-— It  was  not  necessary,  there- 
fore, for  the  defendants  to  es- 
tablish that  conditions  impair- 
ing or  modifying  the  contract 
might  be  imported  into  the  con- 
tract by  reference  merely. — 
Consideration,  nevertheless,  of 
the  following  cases:  Venner  v. 
Sun  Life  Insurance  Co.  (1890), 
17  S.C.R.  394;  Jordan  v.  Pro- 
vincial Provident  Institution 
(1898),  28  S.C.R.  554;  Hay  v. 
Employers’  Liability  Assurance 
Corporation  (1905),  6 O.W.R. 
459;  Elgin  Loan  and  Savings 
Co.  v.  London  Guarantee  and 
Accident  Co.  (1904-6),  8 O.L.R. 
117,  9 O.L.R.  569,  11  O.L.R. 
330. — In  law,  a condition,  which 
is  itself  part  of  a contract,  can- 
not be  said  to  impair  or  modify 
the  legal  effect  of  the  contract 
taken  as  a whole. — Hargrove  v. 
Royal  Templars  of  Temperance 
(1901),  2 O.L.R.  79,  95,  follow- 
ed.— Under  sec.  144  (1)  of  the 
Insurance  Act,  where  any  in- 
surance contract  is  evidenced  by 
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a sealed  or  written  instrument, 
‘‘all  the  terms  and  conditions ” 
of  the  contract  must  be  set  out 
in  full  on  the  face  or  back  of 
the  instrument  forming  or  evid- 
encing the  contract ; and,  the 
words  “according  to  tenor  of 
policy  No.  65996  ” making  the 
policy  part  of  the  contract,  the 
statute  had  been  literally  com- 
plied with;  if  policy  65996  did 
not  itself  form  the  contract,  it 
evidenced  it  in  conjunction  with 
the  renewal  receipt ; the  two 
documents  formed  or  evidenced 
the  contract,  and  the  condition 
was  found  therein  or  thereon. — 
The  plaintiff,  as  beneficiary,  was 
bound  by  the  condition  in  the 
policy  that  notice  should  be 
given  in  writing  within  fourteen 
days  of  the  accident  from  which 
the  injury  resulted,  and  that 
failure  to  'give  such  notice 
should  invalidate  all  claims  un- 
der the  policy,  although  she  had 
not  contracted  to  be  so  bound, 
and  although  it  was  stated  in 
the  policy  that  the  conditions 
therein  or  thereon  should  be 
conditions  precedent  to  the 
right  of  the  insured  to  recover. 
Although,  under  the  Insurance 
Act,  a trust  is  created  in  favour 
of  a preferred  beneficiary,  such 
as  the  plaintiff,  it  is  a trust  sub- 
ject to  the  terms  of  the  contract 
out  of  which  the  trust  fund 
arises,  and,  therefore,  subject 
to  be  defeated  by  the  neglect  of 
the  insured.  And  the  non-compli- 
ance by  the  insured  or  the  plain- 
tiff with  the  condition  was  effec- 
tive to  defeat  the  plaintiff’s  ac- 


tion.— Accident  Insurance  Co.  of 
North  America  v.  Young  (1892), 
20  S.C.R.  280,  Employers ’ Lia- 
bility Assurance  Corporation  v. 
Taylor  (1898),  29  S.C.R.  104, 
Atlas  Assurance  Co.  v.  Brownell 
(1899),  29  S.C.R.  537,  and  Home 
Life  Association  of  Canada  v. 
Randall  (1899),  30  S.C.R.  97, 
followed.  Youlden  v.  London 
Guarantee  and  Accident  Co.,. 
161. 


INTEREST. 

See  Promissory  Notes. 


INTOXICATING  LIQUORS. 

See  Municipal  Corporations,, 
4,5. 


JUDGE  OF  HIGH  COURT. 

See  Infant,  1. 


JUDGMENT. 

See  Municipal  Corporations, 
7— Will,  3. 


JURISDICTION  OF  BOARD  OF 
RAILWAY  COMMISSIONERS. 

See  Railway,  2. 


JURISDICTION  OF  COUNTY 
COURT  JUDGE. 

See  Municipal  Corporations, 
5. 


JURISDICTION  OF  DISTRICT 
COURT  JUDGE. 

See  Registry  Laws. 


JURISDICTION  OF  HIGH 
COURT  OF  JUSTICE. 

See  Crown  Lands — Street- 
Railways,  2. 
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JURISDICTION  OF  ONTARIO 
RAILWAY  AND  MUNICIPAL 
BOARD. 

See  Street  Railways,  1,  2. 


JURISDICTION  OF  POLICE 
MAGISTRATE. 

See  Criminal  Law,  5. 

JURY. 

See  Criminal  Law,  1— Mas- 
ter and  Servant,  2,  4,  5 — 
Motor  Vehicles  Act  — Negli- 
gence, 2 — Railway,  1.— 1 Trial. 

LAND  TITLES  ACT. 

See  Crown  Lands — High- 
way, 1. 

LEASE  OR  LICENSE. 

See  Negligence,  1. 


LIEN. 

Motor-car  — “Carriage”  — 
Keeper  of  Garage — Innkeepers ’ 
Act,  1 Geo.  V.  ch.  49,  sec.  3(5) 
— Lien  on  Property  of  Third 
Person .] — The  Ontario  Legisla- 
ture, when  passing  the  Innkeep- 
ers' Act,  1 Geo.  V.  ch.  49,  did 
not,  by  sec.  3(5),  giving  to 
every  keeper  of  a livery  stable 
or  boarding  stable  a lien  on 
every  horse  or  other  animal 
boarded  at  or  carriage  left  in 
sueh  place  for  his  reasonable 
charges  for  boarding  and  caring 
for  such  horse,  animal  or  car- 
riage, intend  to  confer,  nor  did 
it  confer,  any  rights  upon  the 
keeper  of  a garage  for  automo- 
biles. An  automobile  may  be 
described  as  a carriage;  but  the 
context  shews  that  the  Legisla- 1 


[vol. 

ture  was  speaking  with  refer- 
ence to  livery  stables  where 
horses  are  ordinarily  kept. — The 
statute  does  not  purport  to  give 
to  the  livery  stable  keeper  as 
wide  a lien  as  the  common  law 
lien  of  the  innkeeper;  it  would 
require  express  words  to  give  a 
lien  upon  the  property  of  a 
third  person. — Smith  v.  O’Brien 
(1905),  94  N.Y.  Supp.  (128 
N.Y.  St.  Repr.)  673,  103  N.Y. 
App.  Div.  596,  approved  and  ap- 
plied. Automobile  and  Supply 
Co.  Limited  v.  Rands  Limited, 
585. 


LIFE  ESTATE. 

See  Will,  2. 


LIMITATION  OF  ACTIONS. 

Possession  of  Land — Enclos- 
ure by  Fences — Cultivation  and 
Cropping — Absence  during  Win- 
ter Months — “Open,  Obvious, 
Continuous,  and  Exclusive” 
Possession — Time  of  Acquisition 
of  Title  to  Lands  Enclosed  with 
Land  in  Dispute ■ — Entry — Ab- 
andonment— Intention  — - Time 
of  Accrual  of  Right  of  Action — 
Real  Property  Lim'tation  Act, 
R.S.O.  1897,  ch.  133,  secs.  4,  5 
(1),  8,  15.]  — In  September, 
1901,  the  plaintiff  enclosed,  by  a 
fence,  six  lots  of  land  which  she 
Had  purchased,  and  two  adjoin- 
ing lots,  to  which  the  defendant 
asserted  title.  The  eight  lots 
formed  a block,  and  were  wholly 
enclosed  from  September,  1901, 
until  this  action  for  trespass  was 
brought  in  June, '1912.  The  six 
lots  purchased  by  the  plaintiff 
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were  not  conveyed  to  her  until 
1902 — three  of  them  on  the  4th 
February,  and  the  remaining 
three  on  the  4th  July.  The  re- 
gistered owner  of  the  two  lots 
purported  to  convey  them  to  the 
defendant  in  October,  1911 ; the 
defendant  asserted  that  he  made 
an  entry  in  November,  1911 ; 
and  the  trespass  complained  of 
by  the  plaintiff  was  in  June, 
1912,  shortly  before  action.  The 
trial  Judge  found  that  the  two 
lots  were  fenced  in  by  the  plain- 
tiff with  her  own  as  one  lot,  in 
September,  1901;  that  all  the 
lots  thus  enclosed  were  ploughed 
by  the  plaintiff  as  one  lot,  and 
during  the  following  winter 
manure  was  drawn  out  and 
placed  upon  the  land ; that 
everything  was  done  to  it  that  an 
owner  intending  to  possess  and 
cultivate  it  would  have  done; 
that  in  the  following  spring 
it  was  cropped,  and  from  that 
time  on  it  was  cultivated  until 
the  crop  was  taken  off,  when 
fall  ploughing  and  manuring 
were  again  done;  that  this  had 
gone  on  continuously  ever  since ; 
that  in  the  years  1905  and  1906 
buildings  were  erected,  and  that 
in  the  latter  year  the  plaintiff 
went  to  live  there  and  had  lived 
there  ever  since;  that  her  pos- 
session had  been  all  along' open, 
obvious,  exclusive,  and  continu- 
ous ; that,  until  1906,  everything 
was  done  upon  the  land  that  an 
owner  could  do  in  reaping  the 
full  benefit  of  it ; and  that,  since 
the  spring  of  that  year,  every- 
thing was  done  that  an  owner 


in  actual  occupation  would  do: 
— Held , that  these  findings  fair- 
ly expressed  the  result  of  the 
evidence;  and,  upon  them,  the 
plaintiff  was  entitled  to  succeed 
in  the  action  by  virtue  of  the 
Real  Property  Limitation  Act, 
R.S.O.  1897,  eh.  133. — It  was  im- 
material whether  the  plaintiff 
had  received  a conveyance  of 
the  six  lots  or  not  when  she  en- 
closed them  with  the  other  two ; 
she  had  bargained  for  them,  and 
fenced  them  in,  in  September, 
1901 ; and  her  possession  of  the 
whole  was  continuous  and  ex- 
clusive from  the  date  of  fencing. 
— The  defendant’s  entry  could 
have  no  effect.  The  plaintiff 
was  in  fact  residing  upon  the 
land  when  the  entry  was  made, 
that  is,  upon  the  block  of  which 
the  two  lots  formed  a part;  ten 
years  from  the  time  of  the  en- 
closure had  elapsed  before  the 
entry;  and  the  entry  was  such 
as  expressly  fell  within  sec.  8 
of  the  above  Act. — It  could  not 
be  said  that  a piece  of  land  en- 
tirely enclosed  with  other  lands 
by  the  plaintiff,  used  and  occu- 
pied by  her  continuously  for 
more  than  ten  years,  her  pos- 
session all  along  being  “open, 
obvious,  exclusive,  and  continu- 
ous,” did  not  come  within  the 
statute,  simply  because  in  the 
earlier  four  or  five  years  she 
did  not  live  upon  the  land — 
that  is,  was  personally  absent 
during  the  winter — although  the 
land  remained  enclosed  and  was 
used  and  occupied  in  the  man- 
ner that  an  owner  would  use 
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and  occupy  in  such  a case. — Ab- 
andonment is  a matter  of  inten- 
tion ; and  the  cropping  and  cul- 
tivating of  the  land  from  year 
to  year  shewed  that  there  never 
was  any  intention  to  abandon. — 
The  owner’s  right  of  action  first 
accrued  when  the  lands  were  en- 
closed, thereby  excluding  him: 
secs.  4,  5(1),  and  15  of  the  Act 
above  referred  to. — Review  of 
the  authorities.  — Worssam  v. 
Vandenbrande  (1868),  17  W.R. 
53,  specially  referred  to  . — 
Cofftm  v.  North  American  Land 
Co.  (1891),  21  O.R.  80,  distin- 
guished upon  the  facts,  and 
overruled  as  regards  the  expres- 
sion of  opinion  that  the  winter 
months  must  be  separated  from 
the  summer  months,  and  that 
the  Court  must  look  at  the  acts 
of  possession  done  during  those 
months  by  themselves,  and  so 
far  as  the  decision  is  inconsist- 
ent with  the  view  now  expressed. 
Piper  v.  Stevenson , 379. 

See  Writ  of  Summons,  1. 


LIQUOR  LICENSE  ACT. 

See  Municipal  Corporations, 
4,  5. 


LOCAL  OPTION  EY-LAW. 

See  Municipal  Corporations, 
4,  5. 

LOCATION. 

See  Assessment  and  Taxes. 


LOST  GRANT. 

See  Water  and  Water- 
courses. 


[VOL. 

MAINTENANCE. 

See  Damages. 


MALICIOUS  PROSECUTION. 

Proof  of  Favourable  Termina- 
tion of  Criminal  Proceedings — 
Dismissal  of  Charge  — Prima 
Facie  Case — Bight  of  Defend- 
ant to  Shew  Withdrawal  of  Pro- 
ceedings as  Result  of  Comprom- 
ise— Abuse  of  Criminal  Process 
of  Court — Cause  of  Action. — In 
an  action  for  malicious  prosecu- 
tion, although  the  prosecution 
may  have  in  fact  been  termin- 
ated prima  facie  in  favour  of 
the  plaintiff,  it  is  competent  for 
the  defendant  to  shew  that  it  did 
not  in  fact  so  terminate,  and 
that  the  termination  of  it  was 
the  result  of  a compromise  or 
agreement  to  withdraw  the  pro- 
secution. — Baxter  v.  Gordon 
Ironsides  & Fares  Co.  (1907), 
13  O.L.R.  598,  approved  and 
applied. — And  held , in  the  cir- 
cumstances of  this  case,  that  the 
prosecution  did  not  terminate 
favourably  to  the  plaintiff,  and 
upon  that  ground  his  action 
failed. — Held,  also,  that  the 
plaintiff  was  not  entitled  to  re- 
cover, as  upon  a separate  cause 
of  action,  for  an  abuse  of  the 
criminal  process  of  the  Court  by 
the  issue  of  a warrant  for  the 
plaintiff’s  arrest  in  order  to 
coerce  him  into  paying  an  al- 
leged debt;  in  that  regard,  also, 
the  plaintiff  must  shew  a fav- 
ourable termination  of  the  pro- 
ceedings.— Judgment  of  Fal- 
conbridge,  C.J.JLB.,  affirmed. 
Cockburn  v.  Kettle , 407. 
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MARKET. 

See  Negligence,  1. 


MASTER  AND  SERVANT. 

1.  Death  by  Drowning  of  Fore- 
man of  P oiver -house — Necessary 
Work  Done  for  Benefit  of  Mas- 
ter— Scope  of  Foreman’s  Duty 
— Negligence — Defects  in  Plant 
or  System  — Dangerous  Work 
— Absence  of  Safeguards — Cause 
of  Death — Liability  at  Common 
Law — Workmen’s  Compensation 
for  Injuries  Act,  R.S.O.  1897,  ch. 
160,  sec.  3,  sub-sec.  1 — Volun- 
tary Assumption  of  Risk — Con- 
tributory Negligence — Evidence 
— Findings  of  Trial  Judge.]  — 
F.,  the  plaintiff’s  husband,  was 
foreman  in  charge  of  the  defen- 
dants’ power-house,  situate  be- 
side a river.  On  the  14th  Janu- 
ary, 1912,  he  went  out  on  the 
ice  which  had  formed  on  and 
over  the  apron  of  a sluiceway 
leading  through  the  wing- dam 
from  the  forehay,  and  discharg- 
ing into  the  river.  When  about 
4 or  6 feet  from  the  outer  end, 
and  while  cutting  away  the  ice 
with  a short  axe  so  as  to  clear 
the  apron,  he  fell  into  the  river 
and  was  drowned.  The  plaintiff 
sued  for  damages  for  the  death, 
occasioned,  as  she  alleged,  by 
the  negligence  and  carelessness 
of  the  defendants.  It  was  ad- 
mitted by  the  defendants  that  it 
was  necessary,  for  the  purpose 
of  transmitting  power,  to  keep 
the  rack  clear  and  allow  the  free 
transit  of  water  through  the 
flume  to  the  wheels;  and  it  ap- 
peared that  the  apron  of  the 


sluiceway  had  accumulated  a 
large  amount  of  ice,  which  left 
it  useless  until  cleared.  A few 
days  before  the  death  of  F.,  he 
had  received,  by  the  hands  of 
C.,  who  had  formerly  been  fore- 
man in  charge,  a letter  from  the 
general  superintendent  of  the 
defendants’  works,  complaining 
of  the  operation  of  the  power- 
house since  the  cold  weather  had 
set  in,  and  saying  that  C.  would 
be  able  to  give  F.  information 
that  would  “eliminate  any  fur- 
ther cause  of  complaint:” — 
Held,  that  what  F.  did  was  done 
entirely  for  the  benefit  of  the 
defendants,  under  the  pressure 
of  their  written  complaint,  and 
was  necessary,  when  undertaken, 
for  the  proper  operation  of  the 
work  under  his  charge.  The  act 
that  resulted  in  the  death  of  F. 
was  in  the  line  of  his  duty.  It 
could  not  be  said,  upon  the  evid- 
ence, that  F.’s  employment  did 
not  directly  or  indirectly  oblige 
him  to  encounter  the  peril,  nor 
that  the  thing  he  did  was  differ- 
ent in  kind  from  anything  he 
was  required  or  expected  to  do. 
— Barnes  v.  Nunnery  Colliery 
Ho,,  \[1912]  A.C.  44,  47,  50, 
Whitehead  v.  Reader,  [1901]  2 
K.B  48,  51,  and  Higgins  v.  Ham- 
ilton Electric  Light  and  Catar- 
act Power  Co.  (1906),  7 O.W. 
R.  505,  specially  referred  to. — 
Held,  also,  that  there  were  de- 
fects in  the  defendants’  system 
or  plant,  and  that  the  defend- 
ants were  negligent  in  that  re- 
spect, both  at  common  law  and 
under  sec.  3,  sub-sec.  1,  of  the 
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Workmen’s  Compensation  for 
Injuries  Act,  R.S.O.  1897,  ch. 
160.  The  element  which  was  be- 
ing dealt  with,  water  power,  was 
a dangerous  one.  The  wing- 
dam,  which  was  very  long,  was 
wholly  unprotected  both  on  its 
outer  and  inner  sides,  and  so 
were  the  walls  of  the  forebay 
and  flume,  except  between  them 
and  along  one  side  of  the  latter. 
The  use  of  ropes,  which  were 
kept  in  the  store-room  of  the 
power-house,  was  resorted  to, 
but  was  neither  compulsory  nor 
invariable.  A railed  platform, 
extending  out  above  the  apron, 
would  have  enabled  the  outer  end 
of  the  ice  on  the  apron*  to  be 
safely  reached,  and  would  have 
entirely  obviated  any  danger. 
And  the  negligence  of  the  de- 
fendants in  failing  to  provide 
proper  safeguards  was  the  cause 
of  the  death  of  P. — Review  of 
the  authorities.  — Wilson  v. 
Merry  (1868),  L.R.  1 Sc.  App. 
326,  Smith  v.  Baker  & Sons, 
[1891]  A.C.  325,  and  McKeand 
v.  Canadian  Pacific  R.W.  Co. 
(1910),  1 O.W.N.  1059,  2 O.W. 
N.  812,  specially  referred  to. — 
Held,  also,  that  P.  did  not,  with- 
in the  meaning  of  the  maxim 
“ volenti  non  fit  injuria,”  vol- 
untarily accept  the  risk.  There 
are  three  positions  as  to  which 
the  maxim  may  apply:  (1) 

where  there  is  danger  inherent 
in  the  work  itself,  and  where 
precautions  are  actually  or  com- 
mercially impossible,  or  where 
none  are  in  fact  taken,  and 
where  the  workman  consents,  in 


[ VOL, 

the  sense  of  agreeing  voluntar- 
ily, to  engage  in  the  work  with 
that  knowledge  and  under  those 
conditions;  (2)  where  the  work 
is  intrinsically  dangerous,  not- 
withstanding that  reasonable 
care  has  been  taken  to  render  it 
as  little  dangerous  as  possible, 
and  the  workman  undertakes  to 
do  it,  in  which  case  he  thereby 
voluntarily  subjects  himself  tO' 
the  risks  inevitably  accompany- 
ing it;  and  (3)  where  the  in- 
evitable consequence  of  the  em- 
ployee discharging  his  duty 
would  obviously  be  to  occasion 
him  personal  injury,  and  where 
it  is  clearly  brought  home  to  his 
mind  that  the  risk  he  ran  was 
from  a danger  both  foreseen  and 
appreciated.  The  deceased  fell 
within  none  of  the  three  descrip- 
tions.— Review  of  the  authori- 
ties.— Thomas  v.  Quartermaine 
(1887),  18  Q.B.D.  685,  Smith  v. 
Baker  & Sons,  [1891]  A.C.  325, 
and  Grand  Trunk  Pacific  R.W. 
Co.  v.  Brulott  (1911),  13  Can, 
Ry.  Cas.  95,  46  S.C.R.  629,  speci- 
ally referred  to. — Held,  also, 
with  some  hesitation,  that  the 
defendants  had,  upon  the  evi- 
dence, failed  to  shew  contribu- 
tory negligence  in  the  deceased. 
In  cases  of  neglect  of  duty  by 
the  master,  contributory  neg- 
ligence is  a good  defence,  and 
may  be  proved  by  shewing  any 
act  of  negligence  on  the  part  of 
the  servant  but  for  which  the 
accident  would  not  have  hap- 
pened, which  negligence  ma;y 
well  include  recklessness,  even, 
in  a needful  exposure  to  danger.. 
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Fairweather  v.  Canadian  Gen- 
eral Electric  Co.,  300. 

2.  Injury  to  Servant — Build- 
ing Trades  Protection  Act,  1 
Geo.  V.  ch.  71,  sec.  6(0.)—  Ab- 
solute Duty  Imposed  on  Em- 
ployer — Breach  — “Scaffold- 
ing” — Findings  of  Jury  — 
Liability  of  Employer.]  — Sec- 
tion 6 of  the  Building  Trades 
Protection  Act,  1 Geo.  Y.  ch.  71, 
sec.  6 (0.),  imposes  an  abso- 
lute duty  on  persons  who  em- 
ploy others  to  work  in  the  erec- 
tion, alteration,  repair,  improve- 
ment, or  demolition  of  a build- 
ing, not  to  use  scaffolding  or 
other  mechanical  and  tempor- 
ary contrivances  which  are  un- 
safe, unsuitable,  or  improper,  or 
which  are  not  so  constructed, 
protected,  placed,  and  operated 
as  to  afford  reasonable  safety 
from  accident  to  persons  em- 
ployed or  engaged  upon  the 
building.  The  provision  is  for 
the  benefit  of  the  workman,  and 
it  entitles  him,  if  he  suffers 
special  damage  from  the  contra- 
vention of  it,  to  recover  dam- 
ages which  he  has  sustained. — 
Watk'ns  v.  Naval  Colliery  Co., 
[1912]  A.C.  699,  applied  and 
followed. — There  was  ample  evi- 
dence to  warrant  a finding  that 
the  structure  upon  which  the 
plaintiff  was  standing,  while 
engaged  in  work  for  the  defend- 
ant, when  the  structure  gave 
way  and  he  was  injured,  was  a 
scaffold ; and  there  was  no 
ground  for  disturbing  the  find- 
ings of  the  jury  in  favour  of  the 


plaintiff  in  an  action  to  recover 
damages  for  his  injuries.  — 
Judgment  of  Latchford,  J., 
affirmed.  Hunt  v.  Webb,  589. 

3.  Injury  to  Servant  — Dan- 
gerous Machinery  in  Factory — 
Negligence  — Common  Law 
Liability — Defective  System — 
Factories  Act  — Absence  of 
Guard  — Workmen’s  Compen- 
sation for  Injuries  Act — Notice 
of  Injury  — Want  of — Reason- 
able Excuse  — Absence  of  Pre- 
judice.] — The  plaintiff,  an  in- 
fant, employed  by  the  defend- 
ants as  a workman  in  their 
factory,  was  injured  in  attempt- 
ing to  place  a belt  upon  a pulley, 
by  falling  upon  the  shafting: — 
Held,  upon  the  evidence,  that 
the  defendants  were  liable  to 
the  plaintiff  in  damages  for  his 
injury — at  common  law,  because 
of  a defective  system ; under 
the  Factories  Act*  because  the 
shafting  and  pulley  were  a 
dangerous  part  of  the  machinery 
and  should  have  been  guarded; 
and  under  the  Workmen’s  Com- 
pensation for  Injuries  Act,  be- 
cause, as  it  was  found,  he  was 
not  a mere  volunteer,  but,  in 
putting  on  the  belt,  was  doing 
something  that  was  necessary 
for  the  work  in  which  he  was 
engaged,  and  something  identi- 
cal with  that  which  the  foreman 
exercising  superintendence  over 
him  had,  at  least  on  one  previous 
occasion,  ordered  him  to  do. — 
Held,  also,  that  there  was 
reasonable  excuse  for  the  want 
of  the  notice  of  injury  required 
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by  the  two  Acts  mentioned,  in 
that  the  defendants  had  imme- 
diate knowledge  of  the  accident 
and  the  injury,  and  from  time 
to  time  informed  the  plaintiff’s 
parents,  who  were  asserting  a 
claim  for  compensation  and 
negotiating  with  the  defendants 
for  a settlement,  that  an  insur- 
ance company  had  the  matter  in 
hand  and  could  do  nothing  until 
the  plaintiff  should  be  dismissed 
by  the  medical  authorities  — in 
effect  suggesting  to  the  parents 
to  do  nothing  about  the  claim 
in  the  meantime,  and  so  waiv- 
ing notice,  or  misleading  the 
parents  so  that  they  delayed 
taking  action  ; and  that  the  de- 
fendants were  not  prejudiced  in 
their  defence  by  the  lack  of 
formal  notice  (R.S.O.  1897,  ch. 
160,  secs.  9,  13,  14;  3 Edw. 
VII.  ch.  7,  sec.  46 ; 8 Edw.  VII. 
ch.  33,  sec.  52).  — Armstrong 
v.  Canada  Atlantic  R.W.  Co. 
(1902),  4 O.L.  R.  560,  and 
O’Connor  v.  City  of  Hamilton 
(1905),  10  O.L.R.  529,  applied 
and  followed.  — Judgment  of 
Latchford,  J.,  affirmed.  Gower 
v.  Glen  Woollen  Mills  Limited, 
193. 

4.  Injury  to  Servant  — Negli- 
gence — Machinery  in  Foundry 
— TJnusual  Accident  to  Work- 
man — Burden  of  Proof  — Li- 
ability at  Common  Law  — Evi- 
dence — Findings  of  Jury  — 
Consistency  — Liability  under 
Workmen’s  Compensation  for 
Injuries  Act,  sec.  3,  sub-sec.  5 — 
Judge’s  Charge  — Directions  to 


[vol. 

Jury  — Combination  of  Negli- 
gent Acts  of  Different  Fellow- 
workmen — Workman  Operating 
Hoist  — (t Charge  or  Control” 
— ■“ Engine  or  Machine  upon 
Railway  or  Tramway”  — Ques- 
tions of  Law  and  Fact  — Re- 
spective Functions  of  Judge  and 
J ury. — Construction  of  Statute.] 
— The  plaintiff  was  employed  by 
the  defendants  in  their  foundry. 
He  was  working  upon  a steel 
girder,  set  up  on  the  edge  of  a 
bench,  when  a travelling  crane 
or  hoist  in  the  foundry  was  set 
in  motion ; from  the  arm  of  the 
crane  was  suspended  a chain,  to 
which  hooks  were  attached.;  the 
chain,  in  passing  over  the  girder, 
caught  it  and  pulled  it  over  on 
the  plaintiff,  who  was  severely 
injured.  The  plaintiff  sued  for 
damages  for  his  injuries,  alleg- 
ing negligence  on  the  part  of  the 
defendants,  or  of  those  acting  on 
behalf  of  the  defendants  and 
exercising  superintendence  over 
the  work  and  over  the  plaintiff : 
(1)  in  not  having  proper  appli- 
ances to  carry  on  the  work;  (2) 
in  using  a bench  which  was  out 
of  repair  and  defective  to  sup- 
port the  girder,  and  in  not  sup- 
porting and  propping  the  girder 
in  some  efficient  way;  (3)  in 
setting  the  crane  in  motion  with 
hooks  hanging  so  low  that  they 
caught  the  girder;  (4)  in  per- 
mitting a heap  of  angle-irons  to 
remain  so  close  to  where  the 
plaintiff  was  working  as  to  pre- 
vent him  escaping  danger  from 
the  fall  of  the  girder.  The  jury, 
in  answer  to  questions,  found: 
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(1)  that  the  defendants  were 
guilty  of  negligence  which 
caused  the  plaintiff’s  injury; 

(2)  “by  not  using  proper  pre- 
cautions to  safeguard  their  em- 
ployees so  that  the  carelessness 
of  other  workmen  may  cause 
injury  to  such  employee;”  (3) 
that  the  falling  of  the  girder 
upon  the  plaintiff  was  due  to 
negligence  of  the  defendants ; 

(4)  “in  not  bracing  or  securely 
fastening  the  girder”  and  “by 
not  strictly  enforcing  the 
rules  in  regard  to  the  hoist;” 

(5)  that  the  plaintiff’s  injury 
was  caused  by  the  negligence  of 
some  person  in  the  service  of 
the  defendants  who  had  charge 
or  control  of  the  hoist;  (6)  that 
that  person  was  “some  person 
unknown,”  and  that  the  par- 
ticular act  of  negligence  was 
“in  moving  the  hoist  across  the 
girder  without  raising  the  chain 
and  removing  the  hooks;”  (7) 
that  the  defendants  did  not  sup- 
ply a proper  and  safe  place  for 
the  plaintiff  to  work  in;  (8) 
“in  not  using  braces  so  that  it 
would  be  impossible  for  the 
girder  to  fall”  and  “by  allow- 
angle-iirons  to  be  placed  too  near 
the  work;”  (9)  that  the  sub- 
foreman was  guilty  of  negli- 
gence which  caused  the  plaintiff 
injury;  (10)  “in  not  seeing 
that  the  girder  was  braced  be- 
fore leaving”  and  “by  allowing 
material  to  be  placed  too  near 
the  workman;”  (11)  that  the 
plaintiff  was  not  himself  guilty 
of  any  negligence  without  which 
the  accident  would  not  have 


happened: — Held , that  no  com- 
mon law  liability  was  estab- 
lished. There  was  no  evidence 
proper  to  be  submitted  to  the 
jury  on  which  could  be  rested 
the  findings  that  the  defendants 
did  not  strictly  enforce  their 
rules  about  the  hoist.  The  pro- 
viding of  a proper  and  safe 
place  was  negatived  by  answer 
7,  but  answers  8 and  9 attri- 
buted this  to  the  sub-foreman, 
whose  general  competence  was 
not  attacked.  The  2nd  and  4th 
findings  could  not  be  supported 
as  a basis  for  common  law  liabil- 
ity.— 2.  That,  as  the  accident  to 
the  plaintiff  was  out  of  the 
ordinary  course,  the  onus  of  ex- 
plaining it  and  discharging 
themselves  from  liability  was 
upon  the  defendants. — McDonell 
v.  Alexander  Fleck  Limited 
(1908),  12  O.W.R.  84,  88,  ap- 
proved. — 3.  That  the  findings 
of  the  jury  were  consistent  and 
capable  of  standing  together, 
and  afforded  cause  for  finding 
the  defendants  liable  under  the 
Workmen’s  Compensation  for 
Injuries  Act.  — 4.  That  the 
trial  Judge  did  not  misdirect 
the  jury  when  he  told  them  that 
the  three  acts  or  omissions  re- 
ferred to  — neglect  to  brace, 
allowing  angle-irons  to  be  placed 
too  close  to  the  girder,  and  al- 
lowing the  hooks  upon  the  hoist 
to  hang  down  far  enough  to 
catch  the  girder  — in  combin- 
ation, if  proved  to  their  satis- 
faction, shewed  sufficient  negli- 
gence to  warrant  a verdict  for 
the  plaintiff.  Under  the  Act, 
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liability  may  attach  if  acts  of 
negligence  form  a chain  result- 
ing in  damage  to  the  injured 
workman,  just  as  well  as  if  it 
was  caused  by  one  specific  act. 
If  negligence  can  be  imputed  to 
a corporation,  by  the  actions  of 
their  servants,  it  makes  no  dif- 
ference whether  only  one  of 
them  does  the  injurious  acts,  or 
whether  they  are  done  by  sev- 
eral, provided  they  form  co- 
operating causes  of  the  negli- 
gence producing  the  injury. — 
Thompson  v.  Ontario  Sewer 
Pipe  Co.  (1908),  40  S.C.R,  396, 
distinguished.  — 5.  That  the 
trial  Judge  properly  directed 
the  jury  that,  in  law  as  well  as 
in  fact,  the  workman  using  the 
hoist  was  in  charge  or  control 
of  it,  and  that  the  hoist  was 
an  engine  or  machine  upon  a 
railway  or  tramway,  within  the 
meaning  of  sub-sec.  5 of  sec.  3 
of  the  Workmen’s  Compensation 
for  Injuries  Act,  R.S.O.  1897, 
ch.  160. — Cox  v.  Great  Western 
B.W.  Co.  (1882),  9 Q.B.D.  106, 
McCord  v.  Cammell  and  Co., 
[1896]  A.C.  57,  Martin  v. 
Grand  Trunk  B.W.  Co.  (1912), 
27  O.L.R.  165,  and  McLaughlin 
v.  Ontario  Iron  and  Steel  Co. 
(1910),  20  O.L.R.  335,  followed. 
— 6.  That  it  was  the  trial 
Judge’s  province  to  construe 
the  statute,  and  to  rule  whether, 
upon  the  facts  as  presented,  the 
workman  was  in  charge  or  con- 
trol, and  whether  the  hoist  was 
an  engine  or  machine  upon  a 
tramway  or  railway.  What  the 
workman  did,  and  in  what  cir- 


cumstances he  did  it,  are  ques- 
tions of  fact;  but  whether  what 
he  didj  and  the  circumstances  in 
which  he  did  it,  gave  him  charge 
or  control,  is  a matter  of  law. 
— -Judgment  of  Teetzel,  J., 
affirmed.  Dunlop  v.  Canada 
Foundry  Co.,  140. 

5.  Injury  to  and  Death  of  Ser- 
vant-Dangerous Work — Scope 
of  Employment — Acting  under 
General  Instructions  of  Fore- 
man — Negligence  of  Fellow- 
servant — Person  Having  Super- 
intendence of  Work  but  not  over 
Deceased  — Workmen’s  Com- 
pensation for  Injuries  Act,  sec. 
3,  sub-sec.  2 — Defective  System 
of  Signalling — Evidence— Find- 
ings of  Jury.] — In  an  action 
to  recover  damages  for  the  death 
of  D.,  the  plaintiff’s  husband, 
while  working  for  the  defendant 
company  in  the  mechanical  de- 
partment of  its  electrical  ma- 
chine-shop, it  was  shewn  that  D. 
was  engaged  in  more  securely 
fastening  to  the  floor  an  electric 
generator,  preparatory  to  a test 
by  T.,  the  defendant  company’s 
electrician,  and  was  kneeling  on 
the  belt  by  which  the  power  was 
to  be  communicated  to  the  gen- 
erator, when  T.,  misunderstand- 
ing a signal  given  by  a workman 
who  was  assisting  D.,  turned  on 
the  electric  power,  and  D.  was 
carried  between  the  belt  and  the 
pulley  and  crushed  to  death: — 
Held,  affirming  the  judgment  of 
a Divisional  Court,  that  there 
was  evidence  • upon  which  the 
jury  could  properly  find,  as 
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they  did,  that  the  death  was 
caused  by  the  negligence  of  T., 
a fellow-servant,  and  that  T.  was 
a person  having  superintendence 
intrusted  to  him,  within  the 
meaning  of  sec.  3,  sub-sec.  2,  of 
the  Workmen’s  Compensation 
for  Injuries  Act,  R.S.O.  1897, 
ch.  160. — Under  that  sub-sec- 
tion, as  explained  by  sec.  2,  sub- 
sec. 1,  it  is  not  necessary  to  shew 
that  the  person  having  super- 
intendence intrusted  to  him  had 
superintendence  over  the  person 
killed  or  injured. — Kearney  v. 
Nicholls  (1883),  76  L.T.J.  63, 
and  Wilson  v.  Boulter  (1899), 
26  A.R.  184,  specially  referred 
to. — Held,  also,  that  there  was 
evidence  to  justify  the  jury  in 
finding,  as  they  did,  tha't  the  de- 
fendant company’s  system  was 
defective,  in  that  no  proper 
system  of  signalling  was  ad- 
opted, and  that  the  law  sup- 
ported liability  upon  that 
ground.  — - Choate  v.  Ontario 
Rolling  Mill  Co.  (1900),  27  A.R. 
155,  Ainslie  Mining  and  R.W. 
Co.  v.  McDougall  (1909),  42 
S.C.R.  420,  426,  and  FraVck  v. 
Grand  Trunk  R.W.  Co.  (1910), 
43  S.C.R.  494,  519,  followed. — 
Held,  also,  that  what  D.  was  do- 
ing when  the  power  was  turned 
on  was  a natural  and  proper 
act,  based  upon  instructions 
reasonably  direct,  and  suffici- 
ently connected  with  the  act  done 
to  bring  it  within  the  ordinary 
and  proper  course  of  his  em- 
ployment; and  the  jury’s  find- 
ings that  D.  was  acting  under 
the  foreman’s  “ general  order  to 


look  after  the  machine,  ’ ’ and 
that  his  duty  was  “to  do  all 
necessary  mechanical  work,  ’ ’ 
were  supported  by  the  evidence. 
Darke  v.  Canadian  General 
Electric  Co.,  240. 

See  Damages  — Motor  Ye- 
iiicles  Act. 


MINES  AND  MINERALS. 

See  Railway,  2. 

MONEY-LENDERS  ACT. 

Promissory  Notes. 


MORTGAGE. 

See  Highway,  1. 


MOTOR  VEHICLES. 

See  Lien. 


MOTOR  VEHICLES  ACT. 

1.  Collision  between  Motor  Car 
and  Bicycle — Injury  to  Bicyclist 
— - Negligence  — Violation  by 
Driver  of  Motor  Car  of  sec.  6 
of  2 Geo.  V.  ch.  48 — Responsi- 
bility of  Owner  for  Act  of 
Driver — Sec.  19  of  Act — Find- 
ings of  Jury  — Driver  Acting 
within  Scope  of  Employment — 
Evidence .] — The  plaintiff,  rid- 
ing a bicycle  upon  a city  street, 
was  knocked  down  by  the  de- 
fendant’s motor  car  and  injured. 
The  car  was  being  driven  by  the 
defendant’s  chauffeur,  who  was 
employed  by  the  week  and 
whose  duty  it  was  to  be  on  call 
at  the  garage  where  the  oar  was 
kept  each  day  from  ten  to  five. 
On  the  day  of  the  collision,  the 
chauffeur  had  taken  the  car  out 
upon  the  defendant’s  business; 
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but,  when  that  was  done,  instead 
of  taking  the  ear  back  to  the 
garage,  he  drove  it  in  another 
direction,  apparently  for  his 
own  purposes;  and  the  collision 
occurred  while  he  was  so  driv- 
ing, between  the  hours  of  ten 
and  five.  In  an  action  to  re- 
cover damages  for  the  injuries 
sustained  by  the  plaintiff,  the 
jury  found,  in  answer  to  ques- 
tions: (1)  that  the  chauffeur 
was  acting  ‘ ‘ within  the  usual 
scope  of  his  employment  in  driv- 
ing the  car  when  the  collision 
took  place;”  (2)  that  the  occa- 
sion was  ‘ ‘ such  as  to  make  it  rea- 
sonably necessary  that  the  horn 
should  be  sounded,  ’ ’ 'and  that  it 
was  not;  (3)  that  the  car  was 
“ being  driven  recklessly  or  neg- 
ligently or  at  a speed  danger- 
ous to  the  public;”  (4)  that  the 
injuries  were  occasioned  by  the 
negligence  or  improper  conduct 
of  the  chauffeur;  and  (5)  not 
by  the  plaintiff’s  own  negli- 
gence : — Held,  that  the  question 
whether  the  act  of  a servant  is 
done  in  the  course  of  his  em- 
ployment is  for  the  jury;  that 
the  first  finding  could  not  be  dis- 
turbed; and  the  liability  of  the 
defendants  at  common  law  was 
established  by  that  and  the  other 
findings.  — Burns  v.  Poulsom 
(1873),  L.R.  8 C.P.  563,  567, 
followed. — Held,  also,  that  un- 
der sec.  19  of  the  Motor  Vehicles 
Act,  2 Geo.  V.  eh.  48,  the  defen- 
dant was  responsible  for  the 
chauffeur’s  violation  of  sec.  6 
of  the  Act,  as  found  by  the  jury. 
— Mattei  v.,  Gillies  (1908),  16 
O.L.R,  558,  Verral  v.  Dominion 
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Automobile  Co.  (1911),  24  O.L. 
R.  551,  and  Smith  v.  Brenner 
(1908),  12  O.W.R.  9,  12,  1197, 
followed. — Campbell  v.  Pugsley 
(1912),  7 D.L.R.  177,  specially 
referred  to.  Berstein  v.  Lynch, 
435. 

2.  Injury  to  Pedestrian  “by 
Reason  of  a Motor  Vehicle  on  a 
Highway” — 6 Edw.  VII.  ch.  46, 
sec.  18,  as  Amended  by  8 Edw. 
VII.  ch.  53,  sec.  7 — Construction 
— Onus  — Proof  as  to  Person  at 
Fault  — Statutory  Presumption 
— Evidence  for  Jury — Power  to 
Dismiss  Action.] — Under  sec.  18 
of  the  Motor  Vehicles  Act,  6 
Edw.  eh.  46,  as  amended  by  8 
Edw.  VII.  eh.  53,  sec.  7,  the 
question  whether  “loss  or  dam- 
age was  . . . sustained  by 

reason  of  a motor  vehicle  on  a 
highway”  must  be  determined 
in  favour  of  the  person  claiming 
damages,  before  the  latter  part 
of  the  section  comes  into  play; 
but  in  the  determination  of  it  no 
question  as  to  the  person  in 
fault  is  involved;  the  fact  that 
the  loss  or  damage  was  sustained 
by  reason  of  a motor  vehicle  on 
a highway  is  all  that  must  be 
established  to  cast  upon  the 
owner  or  driver  thereof  the 
onus  of  proving  that  it  was  not 
by  his  fault  that  the  loss  or  dam- 
age was  sustained. — Marshall  v. 
Gowans  (1911),  24  O.L.R.  522, 
532-3,  followed.  — Where  a 
motor  vehicle  upon  a highway 
causes  a person  crossing  the 
highway  on  foot  to  be  frightened 
and  to  step  back,  and  come  in  con- 
tact with  another  vehicle  or  the 
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horses  by  which  it  is  drawn,  a 
jury  may  properly  find  that  the 
loss  or  damage  to  the  plaintiff 
was  “incurred  or  sustained  by 
reason  of  a motor  vehicle  on  a 
highway.  ’ ’ — When  it  is  shewn 
that  the  loss  or  damage  was  sus- 
tained by  reason  of  a motor  veh- 
icle on  a highway,  a statutory 
presumption  arises  that  it  was 
caused  by  the  negligence  or  im- 
proper conduct  of  the  owner  or 
driver;  where  evidence  is  'ad- 
duced to  rebut  that  presump- 
tion, the  case  must  go  to  the 
jury;  and  there  is  no  power  in 
the  Court,  in  such  a case,  to  dis- 
miss the  action,  even  though  the 
evidence  should  greatly  prepon- 
derate in  favour  of  the  defend- 
ant.— Judgment  of  Middleton, 
J.,  affirmed.  Maitland  v.  Mac- 
kenzie, 506. 


MUNICIPAL  CORPORATIONS. 

1.  Buildings  ((on  Residential 
Streets ” of  Cities — Limitation 
of  Distance  from  Line  of  Street 
— Consolidated  Municipal  Act, 
1903,  sec . 541a — Construction — 
City  By-law  — Application  to 
Building  on  Corner  Lot  — 
“ Fronting”  — “Abutting”  — 
Confiscatory  Legislation .]  — By 
4 Edw.  VII.  eh.  22,  sec.  19  (add- 
ing sec.  541a  to  the  Consolidated 
Municipal  Act,  1903),  it  was 
provided  that  “the  councils  of 
cities  . . . are  authorised 

. . . to  pass  and  enforce  . . 
. by-laws  ...  to  regulate 
and  limit  the  distance  from  the 
line  of  the  street  in  front  there- 
of at  which  buildings  on  residen- 
tial streets  may  be  built;  such 


distance  may  be  varied  upon 
different  streets  or  in  different 
parts  of  the  same  street.”  A 
city  council,  purporting  to  ex- 
ercise the  power  so  given,  passed 
a by-law  providing:  “No  build- 
ing shall  hereafter  be  built  or 
erected  on  the  lots  fronting  or 
abutting  on  (both  sides  of  A. 
road  from  St.  C.  avenue  to  L. 
road,  within  a distance  of  40 
feet  from  the  east  and  west  lines 
of  the  said  road,  and  no  person 
shall  hereafter  erect  or  (build 
any  such  building  in  contraven- 
tion of  this  by-law:”  — Held, 
that  the  word  “abutting”  in  the 
by-law  was  not  authorised  by 
the  legislation ; and  that,  with- 
out that  word,  a building 
erected  on  a lot  on  St.  C.  avenue, 
at  the  corner  of  A.  road,  would 
not  contravene  the  by-law, 
though  the  side  of  the  building 
facing  A.  road  were  less  than  40 
feet  from  the  east  line  of  A. 
road. — The  street  in  front  of  a 
building  is,  under  the  enactment 
quoted,  the  one  really  in  front 
of  it,  not  another  at  the  side, 
which  no  one  would  ever  think 
of  describing  as  in  front  of  it. 
— Qucere,  whether  the  enact- 
ment could  be  applied  to  a part 
of  a street. — Discussion  of  the 
meaning  of  the  words  “front,” 
‘ ‘ fronting,  ” “ frontage.  ’ ’-—Jus- 
tices of  Bedfordshire  v.  Commis- 
sioners for  the  Improvement  of 
Bedford  (1852),  7 Ex.  656,  and 
Governors  of  the  Bedford  Gen- 
eral Infirmary  v.  Commissioners 
for  the  Improvement  of  Bedford 
(1852),  7 Ex.  768,  distinguish- 
ed.— Decision  of  a Divisional 
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Court,  26  O.L.R.  551,  reversed. 
Re  Dinnick  and  McCollum,  52. 

2.  Expropriation  of  Land  — 
By-law  — Registration  — Pro- 
priety of  — Repealing  By-law — 
Injury  to  Land-owner  — Sus- 
pended Building  Operations  — 
Claim  for  Damages— Effect  of 
Expropriation  By-law  — Con- 
solidated Municipal  Act,  1903, 
sec.  463(1)  — Vesting  of  Land 
— Removal  of  Doubts  — Re- 
conveyance — Costs  — Stay  of 
Proceedings  — Terms  — Cause 
of  action .] — On  the  24th  June, 
1912,  the  council  of  the  defend- 
ants, a city  corporation,  passed 
a by-law  for  the  purpose  of  ac- 
quiring the  plaintiff’s  land  for 
park  purposes.  The  plaintiff 
had  contemplated  building  a 
factory  on  the  land,  had  made 
preparations  for  building,  sub- 
mitted plans  to  the  City  Archi- 
tect for  approval,  and  asked  for 
a building  permit.  The  by-law 
was  registered  on  the  28th  June, 
and  notice  of  its  passing  was 
given  to  the  plaintiff.  On  the 
8th  July,  the  original  by-law 
was  repealed  by  the  council  and 
a similar  by-law  passed,  which 
was  registered  on  the  17th  July. 
On  the  24th  July,  the  plaintiff 
initiated  proceedings  for  an  ar- 
bitration to  determine  the  sum 
to  be  paid  him  as  compensation 
for  the  land,  and  prepared  for 
the  arbitration ; but,  on  the  29th 
October,  a few  days  before  the 
day  appointed  by  the  arbitrator 
for  proceeding  with  the  arbitra- 
tion, the  council  passed  a by-law 
repealing  the  July  expropriation 
by-law,  and  registered  the  re- 


pealing by-law  on  the  29th  Octo- 
ber. In  this  action  the  plaintiff 
claimed  damages  arising  from 
the  registration  of  the  expropri- 
ation by-law.  The  by-law  did 
not  authorise  or  profess  to  auth- 
orise any  use  to  be  made  of  the 
property  beforb  an  award  should 
be  made : — Held,  that  the  regis- 
tration of  the  expropriation  by- 
law  was  lawful  and  proper;  the 
failure  to  register  might  lead  to 
serious  complications. — 2.  Hav- 
ing regard  to  the  provisions  of 
sec.  463(1)  of  the  Consolidated 
Municipal  Act,  1903,  that  the 
expropriation  by-law  was  merely 
a tentative  proceeding,  leading 
up  to  the  ascertaining  of  the 
price  to  be  paid,  and  that  it  was 
optional  with  the  defendants  to 
take  the  property  or  to  allow 
three  months  to  elapse  from  the 
making  of  the  award,  after 
which  the  by-law  would  be  auto- 
matically repealed. — In  re  Mc- 
Coll  and  City  of  Toronto  (1894), 
21  A.R.  256,  referred  to. — 3. 
That  there  was  nothing  to  pre- 
vent the  defendants  from  exer- 
cising their  inherent  right  to  re- 
peal, without  waiting  for  the 
completion  of  the  arbitration 
and  the  lapse  of  the  three 
months;  the  expropriation  by- 
law created  no  vested  interests, 
and  did  not  operate  to  transfer 
the  property  so  as  to  bring  the 
case  within  any  of  the  exceptions 
to  the  general  right  of  repeal.— 
4.  Sernble,  that  the  sterilising  of 
property  which  would  otherwise 
be  productive,  and  the  interfer- 
ence with  plans  and  schemes  for 
improvement,  without  any  lia- 
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bility  on  the  part  of  the  muni- 
cipality for  damages,  is  a great 
injustice.  — 5.  That  the  expro- 
priation by-law  did  not  operate 
to  vest  the  land  in  the  munici- 
pality. The  right  conferred  by 
the  statute  is  an  option  to  take 
at  a price  to  be  determined  by 
arbitration ; and  the  property 
cannot  vest  unless  and  until  the 
municipality  enter — when  their 
option  to  refuse  to  take  up 
comes  to  an  end — or  take  up  the 
award,  or  do  some  other  un- 
equivocal act. — In  re  Prittie  and 
City  of  Toronto  (1892),  19  A.R. 
503,  and  Re  Macpherson  and 
City  of  Toronto  (1895),  26  O.R. 
558,  distinguished.  — 6.  That, 
nevertheless,  the  defendants 
ought  to  do  everything  neces- 
sary to  remove  doubt  or  diffi- 
culty ; and,  upon  the  defendants 
executing  a reconveyance  and 
paying  the  plaintiff’s  costs  in- 
curred in  the  expropriation  pro- 
ceedings and  the  costs  of  the 
action,  the  proceedings  should  be 
stayed.  — 7.  That  the  plaintiff 
had  no  cause  of  action  in  respect 
of  the  other  matters  set  forth  in 
the  statement  of  claim,  mention- 
ed below.  Grimshaw  v.  City  of 
Toronto,  512. 

3.  Expropriation  of  Land  for 
Widening  City  Street  — Com- 
pensation — Award  — Dam- 
ages for  Depriving  Land-owner 
of  Contingent  Advantages — By- 
law  Restricting  TJse  of  Street — 
Possibility  of  Repeal  — Future 
Character  of  Street  — Erection 
of  Commercial  Buildings — Ele- 
ments of  Damage  — Evidence.] 


— Upon  an  arbitration  to  deter- 
mine the  compensation  to  which 
a land-owner  w^as  entitled  for 
the  taking  of  the  southerly 
seventeen  feet  of  -his  land  for 
the  widening  of  the  city  street 
upon  which  it  fronted,  by  a by- 
law  passed  on  the  23rd  June, 
1911,  the  arbitrator  was  of  opin- 
ion that  he  was  precluded  from 
taking  into  account  the  damage 
suffered  by  the  owner  by  'being 
deprived  of  the  advantage  of 
erecting  commercial  buildings 
on  these  seventeen  feet  in  con- 
nection with  the  adjoining  land 
south  of  the  dwelling-house 
erected  on  the  land,  by  the  fact 
that  the  city  council  had,  on  the 
18th  August,  1910,  passed  a by- 
law declaring  that  part  of  the 
street  to  be  a residential  street, 
and  prohibiting  the  erection  of 
any  building  within  seventeen 
feet  of  the  north  or  south  line  of 
the  street:- — Held,  that  the  ar- 
bitrator was  not  so  precluded, 
but  should  have  taken  into  ac- 
count the  possibility  or  proba- 
bility of  the  by-law  of  1910 
being  repealed,  as  it  in  fact 
afterwards  was;  and  that  the 
possibility  of  the  owner  being 
able  to  use  the  land  for  commer- 
cial purposes  at  some  future 
date  was  not  too  remote  to  found 
a claim  for  compensation. — Per 
Hodgins,  J.A. : — Having  regard 
to  the  principle  underlying  the 
various  decisions,  in  no  case 
could  an  arbitrator  disregard  or 
refuse  to  receive  evidence  that 
any  condition  of  affairs  relied  on 
by  the  expropriating  body  as  re- 
ducing the  value  of  the  land 
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taken,  or  injuriously  affected, 
was  merely  temporary  or  was 
likely  to  change  in  the  future. 
If  it  was  proper  for  the  city  cor- 
poration to  set  up  its  by-law,  it 
must  be  equally  open  to  the 
claimant,  if  he  conceded  its 
validity,  to  urge  that  it  was 
likely  to  be  soon  repealed,  that 
it  was  not  intended  to  he  perma- 
nent, or  that  some  movement 
was  anticipated  in  the  direction 
of  business  extension  which 
would  render  it  wise  to  do  away 
with  the  restriction. — Review  of 
the  authorities. — In  re  City  and 
South  London  Bailway  and  St. 
Mary  Woolnoth , [1903]  2 K.B. 
728,  [1905]  A.C.  1,  In  re  Lucas 
and  Chesterfield  Gas  and  Water 
Board,  [1909]  1 K.B.  16,  Cun- 
ard  v.  The  King  (1910),  43  S.C. 
R.  88,  and  South  Twelfth  Street 
(1907),  217  Pa.  St.  362,  spe- 
cially referred  to.  Be  Gibson 
and  City  of  Toronto,  20.  - 

4.  Local  Option  By-law — Peti- 
tion for — Acceptance  by  Coun- 
cil — • Effect  of — Liquor  License 
Act,  B.S.O.  1897,  ch.  245,  sec. 
141(1) — 6 Edw.  VII.  ch.  47,  sec. 
24(3),  (5)— 7 Edw.  VII.  ch.  46, 
sec.  11 — Voting  on  By-law » — 
Voters’  List  : — (<Last  List  of 
Voters  Certified  by  the  Judge’’ 
— Delivery  to  Clerk  — Delay  in 
Preparation  of  New  List — Use 
of  Old  List  — Knowledge  of 
Plaintiff  Attacking  Validity  of 
Vote — Failure  to  Object — Con- 
solidated Municipal  Act,  1903, 
secs.  148,  351,  53 6— Polling  Sub- 
divisions — Polling  Places  — 
Notice  to  Electors — Substantial 


[vol. 

Compliance  with  Statute.]  — 
Where  a petition  praying  for 
the  submission  to  the  electorate 
of  a local  option  by-law  is  filed 
with  the  clerk  of  a municipal 
council  in  due  time  (6  Edw. 
VII.  ch.  47,  sec.  24(3),  and  7 
Edw.  VII.  ch.  46,  sec.  11),  and 
accepted  by  the  council,  the 
peculiar  statutory  effect  is,  that 
it  operates  as  a command  to  the 
council,  whose  ordinary  discre- 
tion in  dealing  with  petitions  is 
suspended.  In  effect,  the  peti- 
tioners possess  the  initiating 
power  to  which  the  subsequent 
action  of  the  council  becomes  re- 
sponsive. — Be  Williams  and 
Town  of  Brampton  (1908),  17 
O.L.R.  398,  408,  followed. — The 
vote  upon  a local  option  by-law 
was  taken  in  January,  1913,  and 
the  voters’  list  used  was  that  of 
1911,  no  list  having  been  made 
up  for  1912,  although  the  list 
for  1912  should  have  been 
finally  revised  and  completed  by 
the  15th  December,  1912.  The 
delay  was  on  the  part  of  the 
assessor: — Held,  having  regard 
to  the  provisions  of  sec.  141(1) 
of  the  Liquor  License  Act,  R.S. 
O.  1897,  ch.  245,  and  secs.  148 
and  351  of  the  .Consolidated 
Municipal  Act,  1903,  3 Edw. 
VII.  ch.  19,  that  the  list  of 
1911,  being  the  last  list  certified 
by  the  County  Court  Judge,  and 
delivered  to  the  clerk  of  the 
municipality,  was  the  proper 
list. — Bex  ex  ret.  Black  v.  Camp- 
bell (1909),  18  O.L.R.  269,  fol- 
lowed. — Quaere,  whether  the 
plaintiff,  who  was  active  in  sup- 
port of  the  petition,  and,  when  it 


ONTARIO  LAW  REPORTS. 


XXVIII.] 


I^DEX. 


709 


was  presented,  knew  of  the  as- 
sessor’s delay,  and  that  the  old 
list  mnst  he  used  at  the  voting, 
and  took  no  steps  to  withdraw 
the  petition,  could  nullify  what 
he  and  his  associates  invited  the 
council  to  do. — Held , also,  that, 
although  the  council  did  not  fol- 
low the  directions  of  sec.  536  of 
the  Municipal  Act  in  regard  to 
polling  subdivisions  and  polling 
places,  the  main  object  of  the 
section,  which  was  to  provide 
sufficient  'and  well-defined  ac- 
commodation for  all  voters,  had 
been  accomplished,  and  no 
voters  had  been  misled,  so  far  as 
shewn;  and  it  could  not  be  de- 
clared that  the  by-law  was  not 
legally  submitted  to  the  electors. 
Carr  v.  Town  of  North  Bay , 623. 

5.  Local  Option  By-law  — 
Scrutiny  of  Ballots — Consoli- 
dated Municipal  Act,  1903,  sec. 
371  — Jurisdiction  of  County 
Court  Judge  — Certifying  Re- 
sult to  Council '■ — Judicial  Act — 
Prohibition — Inquiry  into  Valid- 
ity of  Votes — Finality  of  Voters’ 
Lists— 1 Edw.  VII.  ch.  4—1  Geo. 
V.  ch.  64,  sec.  23 — Non-residents 
at  Time  of  Voting  — Town 
Divided  into  Wards — Qualified 
Voter  Voting  Twice — Voting  in 
Wrong  Ward — Invalid  Exercise 
of  Legal  Right  to  Vote — Right 
of  Judge  to  Deduct  Illegal  Votes 
from  Majority  in  Certifying  Re- 
sult— Absence  of  Inquiry  as  to 
how  Persons  Voted.] — 'Certify- 
ing the  result  of  a scrutiny  of 
the  ballots  cast  at  the  voting 
upon  a municipal  by-law  (Con- 
solidated Municipal  Act,  1903, 


sec.  371)  is  a judicial  and  not 
a ministerial  act. — In  re  Salt- 
fleet  Local  Option  By-law 
(1908),  16  O.L.R.  293,  followed. 
— Upon  a scrutiny  of  the  ballots 
cast  at  the  voting  upon  a local 
option  by-law,  a County  Court 
Judge  found  that  the  votes 
given  by  six  persons  were  illegal, 
and  proposed  to  certify  to  the 
council  that  the  majority  of  the 
votes  was  against  the  by-law: — 
Held,  upon  a motion  for  prohi- 
bition, that  the  question  was,  not 
whether  the  Judge  reached  a 
correct  conclusion  in  law,  but 
whether  he  had  jurisdiction  to 
inquire  into  the  validity  of  the 
six  votes.  Error  in  law  is  a 
basis  for  prohibition  only  when 
the  Judge  thereby  creates  for 
himself  a fictitious  jurisdiction. 
— Two  of  the  six  persons  re- 
ferred to  were  residents  of  the 
municipality  when  the  lists  were 
finally  revised,  but  afterwards 
abandoned  their  residence,  and 
were  not  residents  at  the  time  of 
the  voting: — Held,  that  the 
Judge  had  jurisdiction  to  in- 
quire as  to  the  validity  of  the 
votes  of  these  persons. — In  re 
Salt  fleet  Local  Option  By-law, 
supra,  followed. — Two  others  of 
the  six  were  non-residents  at  the 
time  of  the  revision  of  the 
voters’  lists,  their  names  were 
improperly  put  upon  the  list, 
and  they  continued  to  be  non- 
residents at  the  time  of  the  vot- 
ing:— Held,  that  the  Judge  had 
jurisdiction  to  inquire  as  to  the 
validity  of  the  votes  of  these  per- 
sons also : 1 Geo.  V.  ch.  64,  sec. 
23;  Re  West  Lome  Scrutiny 
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(1912),  26  O.L.R.  339.  — Of 
the  two  remaining  persons,  one 
voted  twice.  The  name  of  the 
other  appeared  on  the  voters’  list 
as  a resident  freeholder  in  two 
wards.  After  the  revision  of  the 
list,  he  sold  the  property  he  was 
living  upon,  'and  went  to  live 
upon  the  other,  in  a different 
ward.  He  voted  in  the  ward  in 
which  he  was  not  living  at  the 
time  of  the  voting: — Held,  that 
the  Judge  had  jurisdiction  to  in- 
quire into  the  validity  of  the 
votes  of  these  two  persons  also. 

— The  'Courts  having  declared 
that  a scrutiny  under  sec.  371 
includes  the  jurisdiction  to  in- 
vestigate as  to  the  voter’s  qualifi- 
cation, so  long  as  it  does  not  con- 
flict with  the  finality  of  the  lists 
under  the  Ontario  Voters’  Lists 
Act,  7 Edw.  VII.  ch.  4,  it  fol- 
lows that  the  Judge  has  jurisdic- 
tion 'also  to  investigate  as  to 
whether  or  not,  in  a given  case, 
the  right  to  vote,  finally  and  ab- 
solutely certified  by  the  list,  was 
subsequently  so  exercised  'as  to 
constitute  the  ballot  deposited  a 
legal  vote. — Held,  also,  that  the 
Judge  was  at  liberty  to  certify, 
as  he  proposed  to  do,  without 
actual  inquiry  as  to  how  the 
six  persons  had  voted,  that  the 
majority  of  the  votes  given  was 
against  the  by-law.  — Re  West 
Lome  Scrutiny,  supra,  followed. 
Re  Aurora  Scrutiny,  475. 

6.  Police  Village  — Status  of 

— Municipal  Act,  R.S.O.  1897, 

ch.  223,  secs.  714-750  — Nonre- 
pair of  Highway  in  Village  — 

Injury  to  Person — Liability  of 


[vol. 

Township  Corporation  — Trus- 
tees of  Village — Powers  and  Re- 
sponsibilities— Powers  of  County 
Council— Creation  of  Body  Cor- 
porate— Ultra  Vires.] — Under 
the  Municipal  Act,  R.S.O.  1897, 
ch.  223,  secs.  714  to  750,  a police 
village  is  not  a^  corporation  sep- 
arate from  the  township  in 
which  it'  is  situated : the  scheme 
of  those  provisions  is  one  by 
which  a limited  territory  is  set 
apart,  and  the  trustees  elected 
thereunder  are  empowered  to 
raise  indirectly,  through  the 
township,  by  way  of  local  as- 
sessment, sums  required  for  cer- 
tain local  improvements. — The 
supplementary  legislation  con- 
tained in' secs.  751  to  757  of  the 
'Consolidated  Municipal  Act, 
1903,  fortifies  this  view  of  the 
true  position  of  trustees  of  a 
police  village  under  the  earlier 
Act. — In  supposed  pursuance  of 
sec.  714  of  the  earlier  Act,  the 
council  of  a county  in  1898 
passed  a by-law  enacting  that 
a certain  village  and  neighbour- 
hood “be  erected  into  an  incor- 
porated police  village,  apart 
from  the  township  . . . in 

which  the  same  are  situated.  ’ ’ 
The  by-law  then  provided  that 
the  inhabitants  of  the  Village 
should  “be  and  become  a body 
corporate  free  from  such  town- 
ship ; 'and,  as  such,  shall  have 
perpetual  succession,6 * *  9 ’ etc.: — 
Held,  that  this  last  clause  was 
ultra  vires  and  void.  — Held, 
therefore,  that  the  township  cor- 
poration, and  not  the  trustees 
of  the  police  village,  was  respon- 
sible for  the  condition  of  the 
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highways  within  the  limits  of 
the  village,  under  sec.  606  of  the 
Act;  that  the  fact  that  the  trus- 
tees had  authority  to  construct 
and  repair  sidewalks  within  the 
village  did  not  absolve  the  town- 
ship corporation  from  its  prim- 
ary liability;  the  lack  of  repair 
resulting  in  an  accident  imposed 
liability  upon  the  entire  munici- 
pality. Smith  v.  Township  of 
Bertie,  330. 

7.  Status  and  Powers  of 
Branch  of  Civil  Government  of 
Province  — - Trustees  — Deal- 
ings of  Council  with  Water- 
taker — Council  Refraining  from 
Collecting  Full  Rates  — Justice 
of  the  Case — Absence  of  Fraud 
— Refusal  of  Court  to  Interfere 
— Declaratory  Judgment  — Dis- 
cretion.]— The  trend  of  modern 
judicial  decisions  is  to  depart 
from  the  practice  of  applying  to 
bodies  of  a public  representative 
character,  intrusted  by  Parlia- 
ment with  delegated  authority, 
the  rules  which  were  applied  in 
the  case  of  trading  corporations, 
and  to  recognise  the  right  of 
such  bodies,  while  acting  bond 
fide  and  within  the  limit  of  the 
powers  conferred  upon  them  by 
the  Legislature,  to  transact  their 
business  without  interference  by 
the  Courts. — Slattery  v.  Naylor 
(1888),  13  App.  Gas.  446,  Kruse 
v.  Johnson,  [1898]  2 Q.B.  91, 
and  Thomas  v.  Sutters,  [1900]  1 
Ch.  10,  followed. — While  a mun- 
icipal corporation  or  its  council 
may  be  spoken  of  as  trustees  for 
the  inhabitants  of  the  munici- 
pality, in  the  sense  in  which  the 


Sovereign  is  spoken  of  as  a trus- 
tee for  the  people,  they  are  in 
no  other  sense  trustees,  but  a 
branch  of  the  civil  government 
of  the  Province ; and,  within  the 
limits  of  the  powers  committed 
to  them  by  the  Legislature — at 
all  events,  in  the  absence  of 
fraud — should  be  free  from  in- 
terference by  the  Courts.- — Par- 
sons v.  City  of  London  (1911- 
12),  25  O.L.R.  172,  442,  ap- 
proved and  followed.— A rate- 
! payer  is  not  entitled  to  bring 
J into  Court  a municipal  corpora- 
| tion  and  a person  who  is  alleged 
i to  be  indebted  to  the  corpora- 
tion, for  the  purpose  of  having 
it  declared  that  the  corporation 
has  wrongfully  refrained  from 
collecting  the  alleged  debt,  and 
that  it  is  owing  by  the  alleged 
debtor. — Even  in  the  case  of  a 
trust  fund,  a cestui  que  trust 
cannot  maintain  an  action 
against  a debtor  to  the  estate. — 
Sharp  v.  San  Paulo  R.W.  Co. 
(1873),  L.R.  8 Ch.  597,  fol- 
lowed.— And,  where  a town  cor- 
poration refrained  from  collect- 
ing from  a large  water-taker  the 
full  rates  which  might  legally 
have  been  exacted,  it  was  held, 
in  an  action  by  a ratepayer 
against  the  corporation  and  the 
alleged  debtor,  that,  even  if  the 
Court  had  power  to  interfere 
and  declare  that  the  corporation 
should  proceed  to  collect  the 
debt,  the  power  should  not  be 
exercised,  the  circumstances 
being  such  as  would  require  an 
honest  man,  and  ought  to  permit 
a council,  not  to  exact  payment. 
— The  Court  has  a large  discre- 
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tion  as  to  granting  merely  de- 
claratory judgments,  and  that 
discretion  should  not,  in  the  cir- 
cumstances, be  exercised  in 
favour  of  the  plaintiff. — Judg- 
ment of  Latchford,  J.,  reversed. 
Norfolk  v.  Roberts,  593. 

See  Criminal  Law,  5,  6 — 
Highway  — Negligence,  1 — 
Street  Railways. 


MURDER. 

See  Criminal  Law,  4. 


NEGLECTED  CHILDREN’S 
ACT. 

See  Infant,  1. 


NEGLIGENCE. 

1.  Municipal  Corporation  — 
Nonrepair  of  Market  Stall  — 
Weekly  Letting  f or  Part  of  each 
Day — Injury  to  Health  of  Huck- 
ster Occupying  Stall  — Knowl- 
edge of  Bisk — Continued  Occu- 
pation — Licensee  or  Lessee .] 
— The  plaintiff,  a huckster,  occu- 
pied one  of  the  stalls  in  a market 
established  by  the  defendant 
municipal  corporation.  These 
stalls  were  let  to  hucksters  by 
the  week  for  use  during  certain 
hours  of  the  day;  no  one  being 
entitled  to  the  use  of  a stall  for 
a longer  period  than  a week. 
The  plaintiff,  however,  continued 
to  occupy  the  same  stall,  paying 
for  it  each  week,  from  the  sum- 
mer of  1910  until,  in  the  autumn 
of  1911,  the  stall  fell  into  dis- 
repair; the  roof  leaked,  water 
came  in,  and  the  stall  was  in  an 
unsanitary  condition.  The 
plaintiff  complained  to  the  de- 


[vol. 

fendants,  but  the  unsanitary 
condition  continued;  the  plain- 
tiff, nevertheless,  continued  to 
occupy  the  stall  until  March, 
1912,  When  she  was  taken  ill,  by 
reason,  as  it  was  found,  of  the 
evil  condition  of  the  stall : — 
Held,  that  the  injury  to  the 
plaintiff’s  health  was  the  result 
of  her  own  conduct  in  continu- 
ing each  week  to  renew  her  oc- 
cupation of  the  stall,  after  she 
knew  of  its  unsanitary  condi- 
tion; and  she  was  not  entitled 
to  recover  damages  from  the  de- 
fendant corporation  for  their 
negligence  in  not  repairing  the 
stall.  — Lax  v.  Corporation  of 
Darlington  (1879),  5 Ex.  D.  28, 
distinguished.  — Judgment  of 
Clute,  J.,  reversed. — Per  Clute, 
J. : — The  plaintiff  was  a licensee, 
and  not  a lessee,  of  the  stall,  but 
not  a mere  licensee;  and  the 
defendants  owed  her  the  duty  of 
seeing  that  the  stall  was  fit  for 
the  purpose  for  which  it  was  in- 
tended to  be  used. — Per  Suther- 
land, J. : — The  plaintiff  was 
more  than  a mere  licensee;  but 
the  result  was  the  same  whether 
she  was  a licensee  or  lessee.— Per 
Riddell,  J. : — It  was  immaterial 
whether  the  plaintiff  was  licen- 
see or  tenant;  semble,  that  she 
was  tenant;  but  in  either  case 
the  result  was  'the  same — her 
injury  was  of  her  own  doing. 
Wood  v.  City  of  Hamilton,  214. 

2.  Street  Railway  — Collision 
between  Street  Car  and  Carriage 
— Injury  to  Driver  of  Carriage 
— Action  for  Damages  — Find- 
ings of  Jury — Concurrent  Neg- 
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ligenees  of  Motorman  and  Plain- 
tiff — Ultimate  Negligence  — 
Questions  Left  to  Jury — Writ- 
ten Answers — Subsequent  Oral 
Answers  — Effect  of  — Con- 
sistency.]— The  plaintiff,  driv- 
ing a horse  and  buggy,  at- 
tempted to  cross  a street  upon 
which  the  defendants’  electric 
cars  ran;  a car  ran  into  his 
buggy,  and  he  was  injured;  he 
brought  this  action  for  damages 
for  his  injuries.  At  the  trial, 
questions  were  left  to  the  jury 
and  they  brought  in  written  an- 
swers to  them  as  follows:  “1. 
Was  the  motorman  guilty  of  neg- 
ligence? A.  Yes.  2.  If  so,  of 
what  negligence.  A.  By  not  ap- 
plying the  brakes  when  he  first 
noticed  the  plaintiff  heading 
across  the  tracks.  3.  Could  the 
plaintiff,  by  the  exercise  of  rea- 
sonable care,  have  avoided  the 
accident?  A.  Yes.  4.  If  he 
could,  in  what  respect  was  he 
negligent?  A.  In  not  seeing  he 
had  sufficient  time  to  cross  to 
the  north  side  of  the  tracks  in 
safety.  5.  Was  the  accident 
caused  (a)  by  the  negligence  of 
the  motorman?  (b)  or  by  the 
negligence  of  the  plaintiff?  (c) 
or  by  the  negligence  of  both  ? 
A.  Both.  6.  Could  the  motor- 
man,  after  he  saw  the  plaintiff 
was  about  to  drive  across  the 
tracks,  by  the  exercise  of  reason- 
able care,  have  avoided  the  ac- 
cident? A.  No.  7.  If  he  could, 
of  what  negligence  was  he 
guilty  ? A.  In  waiting  until  too 
late  before  applying  the 
brakes.”  The  trial  Judge 
pointed  out  to  the  jury  that  the 


answers  to  questions  6 and  7 
were  inconsistent,  and  asked  the 
jury  what  they  really  meant. 
The  foreman  answered  that  the 
motorman  “was  too  near  to  the 
man  in  the  rig  to  stop  or  avoid 
the  accident;”  that,  “according 
to  the  evidence,  he  had  not  a 
chance  to  do  anything  but  what 
he  did;”  that  “he  could  not 
have  avoided  the  accident  when 
he  noticed  it.  ’ ’ The  trial  Judge 
then  said  that  the  answer  'to 
question  7 should  be  struck  out, 
and  directed  the  jury  to  retire 
and  reconsider  their  findings. 
They  returned  with  the  answers 
to  both  questions  6 and  7 struck 
out.  The  trial  Judge  then  said 
to  the  jury:  “The  only  change 
is  taking  out  the  answer  to  7. 
What  you  say  in  effect  is,  that 
both  these  people  were  to  blame, 
and  that  the  motorman,  after  he 
saw  that  the  plaintiff  was  in 
danger,  could  not  have  stopped 
his  car.  That  is  the  effect  of 
it?”  The  foreman:  “Yes.” 

The  trial  Judge  afterwards  said 
that  he  had  not  observed  that 
the  jury  had  struck  out  the 
“no”  in  answer  to  question  6 
— “but  I have  asked  them  if 
their  idea  was,  that  the  motor- 
man,  after  he  saw  the  position 
in  which  the  plaintiff  was,  could 
not,  by  the  exercise  of  reason- 
able care,  have  prevented  the 
accident.  They  said  that  was 
their  view.”  Upon  these  find- 
ings, the  trial  Judge  dismissed 
the  action.  Upon  the  plaintiff’s 
appeal,  a Divisional  Court  (Rid- 
dell, J.,  dissenting)  ordered  a 
new  trial.  The  defendants  ap- 
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pealed  from  that  order  to  the 
'Court  of  Appeal: — Reid,  that 
the  final  answers  of  the  jury, 
made  orally  in  the  court-room, 
were  consistent  with  their  earl- 
ier written  answers,  and  meant 
that  both  the  motorman  and  the 
plaintiff  were  guilty  of  negli- 
gence, each  in  not  seeing  and 
avoiding  the  danger  and  the  in- 
jury it  might  cause  the  other; 
and  that,  when  the  motorman 
first  saw  the  danger  which  the 
plaintiff’s  own  negligence  put 
him  in,  it  was  too  late  to  prevent 
the  injury;  and,  upon  these 
findings,  the  judgment  entered 
at  the  trial  was  right. — Discus- 
sion of  the  question  of  ultimate 
negligence.  — Semble,  that,  if 
there  had  been  inconsistency  in 
the  findings,  the  earlier  written 
findings  must  have  been  dis- 
placed by  the  final  oral  findings. 
— Order  of  the  Divisional  Court 
reversed,  and  judgment  at  the 
trial  restored.  Herron  v.  To- 
ronto R.W.  Co.,  59. 

See  Highway,  2— Master  and 
Servant — Motor  Vehicles  Act 
— Trial. 


NEW  TRIAL. 

See  Trial. 

NONREPAIR  OE  HIGHWAY. 

See  Highway,  2,  3 — Munici- 
pal Corporations,  6. 


NONREPAIR  OF  MARKET 
STALL. 

See.  Negligence,  1. 


NOTICE. 

See  Highway,  2,  3. 

NOTICE  OF  INJURY. 

See  Master  and  Servant,  3. 

NUISANCE. 

See  Water  and  Water- 
courses. 


OBSCENE  PRINTED  MATTER. 

See  Criminal  Law,  2. 

OBSTRUCTION. 

See  Highway,  2,  4. 

OIL  LEASES. 

See  Contract. 

ONTARIO  RAILWAY  AND 
MUNICIPAL  BOARD. 

See  Street  Railways,  1,  2. 

PARENT  AND  CHILD. 

See  Gift,  2 — Infant. 

PARLIAMENT. 

See  Constitutional  Law. 


PARLIAMENTARY  ELEC- 
TIONS. 

See  Wager. 


PARTIES. 

See  Crown  Lands. 

PATENT  FOR  LAND. 

See  Crown  Lands. 

PAYMENT  INTO  COURT. 

See  Will,  3. 


PERPETUITIES. 

See  Will,  2,  3, 
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PLAN. 

See  Highway,  1 — Registry 
Laws. 


PLEADING. 

See.  Wager. 


POLICE  MAGISTRATE. 

See  Criminal  Law,  5. 


POLICE  VILLAGE. 

See  Municipal  Corporations, 

6. 


POLLING  PLACES. 

See  Municipal  Corporations, 

4. 


POLLUTION  OF  STREAM. 

See  Water  and  Water- 
courses. 


POSSESSION  OF  LAND. 

See  Limitation  of  Actions. 


POWER  OF  APPOINTMENT. 

See  Will,  2. 


PRACTICE, 

See  Solicitors  — Trial  — * 
Wager  — Writ  of  Summons. 


PRECATORY  TRUST. 

See  Will,  1. 


PREFERRED  BENEFICIARY. 

See  Insurance,  2. 


PRESCRIPTION. 

See  Water  and  Water- 
courses, 1. 

PRESUMPTION. 

See  'Highway,  4 — Motor 
Vehicles  Act. 


PRINCIPAL  AND  AGENT. 

1.  Agent’s  Commission  on 
Sale  of  Property  — Sale  Made 
“by  or  through”  Agent — Pur- 
chaser Originally  Introduced 
Interested  in  Sale  Ultimately 
Made  — Change  in  Form  or 
Scope  of  Dealing  — Causa 
Causans .]  — Where  the  pur- 
chaser originally  introduced  -by 
the  agent  to  the  principal  re- 
mains throughout  the  .transac- 
tion either  directly  or  indirectly 
interested  in  and  by  the  final 
outcome,  the  agent  does  not  lose 
the  right  to  commission  estab- 
lished by  the  original  introduc- 
tion, although  the  form  and 
J scope  of  dealing  may-  be 
changed,  with  or  without  his  as- 
sent, and  although  -'others  be- 
come interested  either  as  contri- 
butors to  the  success  of  the 
sale  or  as  enlarging  the  range 
of  the  transaction ; provided 
that  no  right  arises  from  the 
act  of  another,  without  which 
the  sale  would  not  have  been 
consummated,  and  which  act  in 
itself  has  the  effect  of  reducing 
the  service  of  the  original  agent 
from  being  the  causa  causans 
to  that  of  causa  sine  qua  non, — 
Burchell  v.  Gowrie  and  Block- 
house Collieries  Limited,  [1910] 
A.C.  614,  Stratton  v.  Varhon 
(1911),  44  S.C.R.  395,  and  Imrie 
v.  Wilson  (1912),  3 O.W.N. 
1145,  1378,  applied  and  fol- 
lowed.— Robins  v.  Hees  (1911), 
2 O.W.N.  939,  1150,  and  Travis 
v.  Coates  (1912),  27  O.L.R.  63, 
distinguished. — And  where  the 
agent  ’s  right  to  a commission, 
“in  the  event  of  the  sale  being 
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made  by  yon  or  through  you,” 
was  recognised  by  the  principal, 
and  a sale  was  in  fact  made,  not 
to  S.,  the  person  introduced  by 
the  agent,  but  to  a company 
which  S.  assisted  in  organising 
— he  having  had  in  view  from 
the  beginning  the  organisation 
of  a syndicate  or  company  to  be 
the  'purchaser — the  agent  was 
held,  entitled  to  the  commission, 
'although  the  company  which  be- 
came the  purchaser  was  not  or- 
ganised upon  the  same  lines  as 
S.  had  at  first  intended,  and  the 
terms  of  the  sale  were  not  the 
same  as  originally  proposed. 
McBrayne  v.  Imperial  Loan  Co., 
653. 

2.  Exclusive  Agency  for  Sale 
of  Goods  in  Defined  Territory 
— Sales  Made  by  Principal  in 
Territory  without  Intervention 
of  Agent — Breach  of  Contract 
— Evidence  — Nominal  Dam- 
ages.]— The  plaintiffs  were  the 
defendants’  agents  for  the  sale 
of  automobiles  on  commission 
within  a certain  county ; the 
plaintiffs  (by  the  agency  agree- 
ment) had  the  exclusive  right 
to  sell  within  that  county.  The 
defendants  themselves  sold  cars 
to  three  persons  in  the  county. 
There  was  nothing  in  the  con- 
tract which  entitled  the  plain- 
tiffs to  a commission  on  sales 
by  the  defendants  within  the 
county;  and  there  was  no  evi- 
dence to  shew  that  the  plain- 
tiffs would  have  earned  any 
commission  on  sales  to  any  of 
the  three  persons,  if  the  sales 
had  not  been  made  by  the  de- 
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fendants,  nor  was  there  evi- 
dence that  the  plaintiffs  pro- 
moted the  sales  made  by  the  de- 
fendants:— Held,  that  there  was 
a breach  of  contract,  but  that 
the  plaintiffs  were  entitled  to 
nominal  damages  only. — Roberts 
v.  Minneapolis  Threshing  Mach- 
ine Co.  (1896),  8 S.  Dak.  579, 
approved  and  followed.  Curry 
v.  E.  M.  F.  Co.  of  Canada  Limi- 
ted, 427. 

PROCLAMATION. 

See  Constitutional  Law. 

PROHIBITION. 

See  Criminal  Law,  5 — Muni- 
cipal Corporations,  5 — Regis- 
try Laws. 


PROMISSORY  NOTES. 

Unauthorised  Alteration  by 
Holder  after  Making - — Money- 
Lender  — Stipulation  for  Ex- 
cessive Rate  of  Interest — Alter- 
ation to  Statutory  Rate — Action 
in  Division  Court  on  Note  as 
Altered  — Money-Lenders  Act, 
R.S.C.  1906,  eh.  122,  secs.  6,  7, 
8 — Bills  of  Exchange  Act,  R.S. 
C.  1906,  ch.  119,  sec.  145  — 
Illegal  Stipulation  — Note  Void 
when  Made  — Materiality  of 
Alteration  — Effect  of  sec.  7 — 
Division  Courts  Act,  R.S.O. 
1897,  ch.  60,  sec.  134  (10  Edw. 
VII.  ch.  32,  sec.  113) — Amend- 
ment — Refusal  — Discretion- 
Appeal.]  — A promissory  note 
for  $183.37,  when  made  by  the 
defendant,  and  when  the  plain- 
tiff became  the  holder  thereof, 
contained  a provision  for  pay- 
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ment  of  interest  after  maturity 
at  2 per  cent,  per  month  till 
paid.  The  plaintiff,  while  the 
holder,  without  the  defendant’s 
consent,  altered  the  provision  as 
to  interest  so  as  to  make  the 
rate  of  interest  12  per  cent,  per 
annum.  The  plaintiff  was  a 
money-lender.  He  brought  an 
action  in  a Division  Court  upon 
the  note  as  altered : — Held,  per 
Mulock,  C.J.Ex.,  and  Suther- 
land, J.,  that  the  stipulation  for 
interest  in  the  note  as  made  was 
a violation  of  the  prohibition 
contained  in  sec.  6 of  the 
Money-Lenders  Act,  R.S.C. 
1906,  ch.  122,  and  an  indictable 
offence.  The  stipulation,  being 
illegal,  was  void;  and  the  note, 
even  if  not  rendered  Void  by 
the  alteration,  must  be  con- 
strued as  containing  no  contract 
for  the  payment  of  interest; 
and  the  alteration  was  a 
material  alteration  which  rend- 
ered the  note  void  under  sec. 
145  of  the  Bills  of  Exchange 
Act,  R.S.C.  1906,  ch.  119.  Sec- 
tion 7 of  the  Money-Lenders  Act 
applies  only  to  a case  where  it 
is  contended  that  the  interest 
paid,  or  claimed,  exceeds  the 
rate  of  12  per  cent,  per  annum 
which  was  not  this  case. — Per 
Clute,  J.,  that  the  note  when 
made  was  void  as  having  been 
made  in  contravention  of  sec.  6 
of  the  Money-Lenders  Act.  It 
is  not  necessary  that  the  Act 
should  declare  that  a contract 
prohibited  by  it  is  void. 
Whether  it  says  so  or  not,  if 
in  effect  it  is  forbidden,  either 


expressly  or  by  implication,  it 
is  void.  Application  of  the 
cases  under  the  English  Money- 
Lenders  Act.  There  is  nothing 
in  any  other  section  of  the  Act 
shewing  an  intention  to  prevent 
the  operation  of  this  well-recog- 
nised principle  of  law.  Sections 
7 and  8 considered.  Even  if 
the  note  were  valid  when  made, 
the  alteration  made  by  the 
plaintiff  was  material,  and 
would  render  the  note  void. — 
Per  Riddell  and  Leitch,  JJ., 
that  an  instrument  positively 
forbidden  by  statute  is  void 
unless  there  is  some  provision  in 
the  statute  indicating  the  re- 
verse; and  the  note  or  the 
provision  for  interest  could 
escape  being  void  only  if  the 
provisions  of  sec.  7 applied  to 
it.  Assuming  that  the  note  and 
the  provision  for  interest  were 
not  void  ab  initio,  it  is  only  ‘ ‘ the 
Court”  which  has  any  power 
under  sec.  7 ; and — if  this  were 
not  the  right  interpretation — in 
an  action  in  a Division  Court, 
where  the  defendant  desires  to 
avail  himself  of  any  statute  in 
force  in  Ontario,  he  must  give 
notice  before  trial  or  hearing: 
sec.  134  of  the  Division  Courts 
Act,  R.S.O.  1897,  ch.  60  (10 
Edw.  VII.  ch.  32,  sec.  113).  He 
might  be  allowed  to  correct  his 
omission,  but  that  would  be  in 
the  discretion  of  the  Court,  It 
is  not  enough  that  the  maker  of 
the  note  is  by  law  enabled  to 
put  himself  in  the  same  position 
with  the  note  unchanged  as  he 
would  be  in  with  the  note  as 
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changed  — their  legal  effect 
must  be  in  all  respects  the  same. 
— Held,  also,  per  Riddell  and 
Leitch,  JJ.,  that  the  Court 
should  not  (even  if  it  had  the 
power)  interfere  with  the  dis- 
cretion of  the  Judge  presiding 
in  the  Division  Court  in  refus- 
ing to  allow  the  plaintiff  to 
amend  by  setting  up  the  orig- 
inal note  of  which  that  sued  on 
was  a renewal.  — Held,  per 
Curiam,  that  the  judgment  of 
the  Judge  of  the  County  Court 
of  Kent,  dismissing  the  action, 
should  be  affirmed.  Bellamy  v. 
Porter,  572. 

PROVINCIAL  LEGISLATURE. 

See  Constitutional  Law. 

PUBLIC  LANDS  ACT. 

See  Crown  Lands. 


PUBLIC  MORALS. 

See  Criminal  Law,  2. 


RAILWAY. 

1.  Breach  of  Statutory  Duty 

— Neglect  to  Furnish  Accom- 
modation for  Passengers  at  Sta- 
tion — Dominion  Railway  Act, 
secs.  284(1)  (a),  (7),  427(2)  — 
Exposure  of  Passenger  to  Cold 

— Damages  — Remoteness  — 
Finding  of  Jury.] — The  judg- 
ment of  a Divisional  Court,  27 
O.L.R.  551,  affirmed.  Morrison 
v.  Pere  Marquette  R.R.  Co.,  319. 

2.  Expropriation  of  Land  for 
Right  of  Way  — Compensation 

— Arbitration  and  Award  — 
Railway  Act,  R.S.C.  1906,  ch. 


37,  secs.  26,  28,  48,  59,  151,  170, 
171,  178,  179,  198— Minerals  un- 
der Right  of  Way  not  Expressly 
Taken  or  Purchased  — Allow- 
ance for  Value  — Board  of  Rail- 
way Commissioners  — Jurisdic- 
tion — Compensation  Deferred 
until  Time  for  Working  Min- 
erals — Minerals  in  Slopes  Sup- 
porting Right  of  Way  Strip — 
Compensation  for,  Presently 
Payable  — Injurious  Affection 

— Statutory  Restriction  — Tak- 
ing of  Land  of  Special  Value  in 
Owner’s  Business  — Loss  of 
Trade  Profits  — Quantum  of 
Allowance  for  — Severance  Af- 
fecting Value  — Haulage  across 
Railway  — Basis  of  Allowance 

— Level  Crossing — Farm  Cross- 
ing— Consent  of  Railway  Board 
— ^ Evidence  — Appeal  — Power 
of  Appellate  Court — Reference 
back  — Deferred  Working  — 
Present  Value  on  Forty-year 
Basis  — Cost  of  Grading — Set- 
off of  Increased  Value  — Basis 
of  Estimate.]  — By  an  award 
of  arbitrators  appointed,  under 
the  Railway  Act,  R.S.C.  1906,  ch. 
37,  to  determine  the  compensa- 
tion to  be  paid  to  the  claimant - 
for  land  taken  by  the  railway 
company  for  right  of  way,  and 
damages,  the  claimant  was  al- 
lowed a large  sum  for  minerals 
(shale  and  clay)  under  and  in 
the  slopes  supporting  the  right 
of  way,  notwithstanding  that, 
by  sec.  170  of  the  Act,  minerals 
must  be  expressly  purchased, 
i.e.,  bought  or  expropriated,  and 
the  railway  .company  had  not 
expressly  purchased  them.  The 
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land  taken  was  part  of  a large  \ 
block  from  which  shale  and  clay  » 
were  taken  by  the  claimant  for  < 
the  manufacture  of  bricks 
carried  on  upon  the  land: — 
Held,  on  appeal  from  the  award, 
that  the  Dominion  Railway  Act 
has  substituted  for  the  English 
system  of  notice,  counter-notice, 
and  compensation,  the  interposi- 
tion of  the  Board  of  Railway 
Commissioners,  which  has  jur- 
isdiction to  protect  the  mine 
owner  and  the  railway  company 
by  its  order.  The  mine  owner 
must  wait  for  his  compensation 
or  other  relief  till  he  thinks  it 
expedient  to  work  the  minerals. 
By-  taking  the  surface,  the  rail- 
way company  do  not  acquire  the 
minerals,  and  they  remain  co- 
owners with  the  claimant  in  the 
combined  land  and  minerals ; 
they  do  not  take  the  minerals 
or  exercise  any  of  their  powers 
in  relation  thereto  until  they 
come  to  the  Board  and  assert 
the  necessity  of  these  minerals 
remaining  in  situ  for  the  sup- 
port of  their  line.  They  do  not 
disturb  or  injure  the  owner 
until  he  desires  to  get  at  his 
minerals ; when  he  does,  the 
company  must  either,  pay  him 
or  submit  to  any  order  made  by 
the  Railway  Board;  and,  if 
that  involves  taking  the  min- 
erals, the  right  to  compensation 
then  and  there  arises,  — Con- 
sideration of  secs.  26,  28,  48,  59, 
170,  171,  178,  and  179  of  the 
Railway  Act.  — Distinction  be- 
tween the  Canadian  Act  and  the 
English  Railway  Clauses  Con- 


solidation Act,  1845,  pointed 
out. — Review  and  limited  appli- 
cation of  the  .English  author- 
ities. — The  sums  allowed  in  the 
award  for  minerals  under  the 
railway  were  struck  out,  and  the 
owner  was  allowed  a sum  repre- 
senting the  value  of  the  surface 
taken.  — Held,  also,  that  the 
effect  of  the  exercise  of  the 
power  to  take  the  surface  with- 
out the  minerals  is  not  an  in- 
jurious affection  of  the  lands, 
but  a statutory  restriction  upon 
the  owner,  and  so  not  covered 
by  sec.  151  of  the  Act,  either  as 
a present  damage  or  as  one  to 
be  compensated  for  in  future; 
and,  for  this  reason,  the  claim- 
ant should  not  be  allowed  a sum 
awarded  for  the  costs  of  a 
future  application  to  the  Board, 
and  for  possible  shoring,  etc. — 
Held,  also,  that  sums  awarded 
for  the  mineral  in  the  slopes 
necessary  to  support  the  right 
of  way  strip,  but  outside  and 
beyond  that  strip  and  the  rail- 
way line,  should  be  allowed  — 
these  slopes  being  outside  the 
area  to  which  the  statutory  pro- 
visions above-considered  apply. 
— London  and  North  Western 
R.W.  Co.  v.  Evans,  [1893]  1 Ch. 
16,  and  London  and  North 
Western  R.W.  Co.  v.  Howley 
Lark  Coal  and  Cannel  Co., 
[1911]  2 Ch.  97,  130  (affirmed 
in  Howley  Park  Coal  and 
Cannel  Co.  v.  London  and 
North  Western  R.W.  Co.,  [1913] 
A.C.  11,  107  L.T.R.  625), 

i followed.  — For  the  taking  of 
2.87  acres  lying  south  of  the 
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brick-yard  plant  as  used  at  the 
time  of  the  taking,  the  claim- 
ant was  awarded  $53,870,  as  the 
present  value  of  $100,000.  This 
land  was  the  natural  outlet  for 
the  expansion  of  the  works,  and 
its  absorption  by  the  railway 
company  was  a serious  draw- 
back to  the  claimant’s  business. 
The  majority  of  the  arbitrators 
computed  the  value  of  this  acre- 
age by  estimating  how  much  the 
respondent  could  make  out  of 
the  2.87  acres,  used  in  connec- 
tion with  his  main  holding,  the 
whole  considered  as  one  block  of 
property,  and  allowing  him  the 
amount  of  such  estimated  pro- 
fits of  which  he  had  suffered 
deprivation  by  the  taking:  — 
Held,  that  the  allowance  for  loss 
of  profits  of  trade,  by  reason  of 
the  taking  directly  affecting  the 
land  on  which  a trade  had  been 
carried  on,  was  proper. — Cale- 
donian j R.W.  Co.  v.  Walker’s 
Trustees  (1882),  7 App.  Cas. 
259,  276,  followed. — Held,  how- 
ever, that  it  was  improper  to 
assume,  as  the  award  did,  that 
the  whole  profit  said  to  arise  out 
of  the  utilisation  of  the  2.87 
acres  could  be  allowed:  it  was 
the  damage  to  the  remaining 
portion  that  had  to  be  consid- 
ered, not  the  earnings  of  the 
2.87  acres  apart  from  its  con- 
junction with  the  present  occu- 
pied land.  A fair  amount  to 
allow,  upon  the  evidence,  would 
be  $40,000,  as  representing  the 
added  value  of  this  land  as  part 
of  an  entire  undertaking,  the 
loss  in  profits  by  reason  of  its 
taking,  and  its  special  adapta- 
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bility ; and  the  amount  was  re- 
duced accordingly.- — The  claim- 
ant was  awarded  $124,497  for 
the  damage  by  the  severance  of 
areas  of  clay  and  shale  upon 
what  were  called  in  the  evidence 
the  north  and  south  hills.  The 
majority  of  "the  arbitrators  ad- 
opted the  view  that  an  allow- 
ance based  on  the  cost  of  cartage 
across  was  proper,  and  gave  15 
cents  a cubic  yard  on  the  esti- 
mated contents  of  the  hills ; and 
they  declined  to  take  into  con- 
sideration any  method  of  treat- 
ment other  than  a level  cross- 
ing. They  calculated  the  dam- 
ages on  a basis  of  twenty-five 
years : — Held,  that  the  sever- 
ance had  affected  the  value  of 
these  mineral  lands;  they  could 
not  be  got  at  and  worked  in 
the  restricted  area  left  by  the 
construction  of  the  railway ; 
and  some  method  of  transport- 
ing the  minerals  across  the  rail- 
way was  essential.  But,  while 
the  arbitrators  were  perhaps 
justified  in  basing  their  award 
upon  the  cost  of  teaming  over 
a level  crossing  by  Re  Arm- 
strong and  James  Bay  R.W.  Co. 
(1906),  12  O.L.R.  137,  James 
Bay  R.W.  Co.  v.  Armstrong, 
[1909]  A.C.  624,  and  by  the 
statement  made  on  behalf  of  the 
company  that  the  claimant  had 
a farm  crossing  there,  it  was 
doubtful  whether  a farm  cross- 
ing would  permit  the  hauling 
of  clay  across  it,  and  permission 
would  have  to  be  got  for  that 
purpose  from  the  Railway 
Board,  who  might  at  any  time 
revoke  their  order ; and  the 
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arbitrators  had  chosen  a method 
described  by  the  witnesses  on 
both  sides  as  impracticable  on 
account  of  cost,  and  taken  the 
cost  of  adopting  it  as  a guide 
to  the  proper  damages. — Reid, 
however,  that,  although  neither 
the  result  nor  the  process  of 
arriving  at  it  was  satisfactory, 
the  Court  must  deal  with  the 
question  as  best  it  could  upon 
the  evidence  already  given;  it 
had  no  power  to  remit  the  case 
to  the  arbitrators  to  take  further 
evidence. — Atlantic  and  North- 
West  B.W.  Co.  v.  Wood,  [1895] 
A.C.  257,  and  Re  Me  Alpine  and 
Lake  Erie  and  Detroit  River 
R.W.  Co.  (1902),  3 O.L.R.  230, 
followed. — And  held,  that  the 
Court  could  not,  upon  the  evi- 
dence before  the  arbitrators,  re- 
verse or  reduce  the  allowance  of 
15  cents  per  cubic  yard  upon 
this  head;  but,  upon  the  evi- 
dence, that  the  working  of  the 
north  and  south  hills  might  be 
deferred  for  many  years,  and 
the  damages  should  be  calcu- 
lated on  a basis  of  forty  years, 
instead  of  twenty-five,  and  so 
reduced  from  $124,497  to  $104,- 
719. — Held,  also,  that  the  sum 
of  $200  allowed  as  the  cost  of 
grading  was  not  unreasonable, 
and  should  not  be  interfered 
with,  even  if  the  cost  of  grad- 
ing depended  upon  the  future 
consent  of  the  Railway  Board 
to  a crossing. — Held,  also,  that 
the  sum  of  $75,000  set  off  by  the 
arbitrators  as  increased  value, 
under  sec.  198  of  the  Act,  should 
be  regarded  as  the  present  value 


of  a sum  payable  in  twenty-five 
years,  and,  treating  it  upon  a 
forty-year  basis,  should  be  re- 
duced to  $46,875.  Re  Davies  and 
James  Bay  R.W.  Co.,  544. 

See  Constitutional  Law  — - 
Street  Railways. 


REAL  PROPERTY  LIMITA- 
TION ACT. 

See  Limitation  of  Actions. 


REGISTRY  LAWS. 

Registration  of  Plan  of  Sub- 
division of  Town  Lot  — Refusal 
of  Town  Council  to  Approve — 
Application  to  District  Court 
Judge  — Jurisdiction — Registry 
Act,  10  Edw.  VII.  ch.  60,  sec.  80 
(18)  — Construction — “Or” — 
Prohibition  — Grounds  for.]  — 
The  appellants,  owners  of  lands 
in  a town,  were  desirous  of 
laying  it  out  as  a subdivision 
under  the  provisions  of  the  Reg- 
istry Act,  10  Edw.  VII.  ch.  60, 
sec.  80.  They  applied  to  the 
town  council  for  approval  of 
their  plan,  but  that  was  re- 
fused : — Held,  that  the  ap- 
pellants were  not  thereby  pre- 
cluded from  applying  to  the 
District  Court  Judge  for  an 
order  approving  of  the  plan, 
under  sec.  80  (18),  which  pro- 
vides that  “the  registrar  shall 
not  register  any  plan  . 
unless  there  is  registered  there- 
with the  approval  of  the  proper 
'municipal  council  or  the  order 
of  the  Judge  . . . approving 

of  such  plan,  made  upon  notice 
to  such  council.” — Re  Barely 
and,  Toronto  Hamilton  and  Ruf- 
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falo  R.W.  Co.  (1898),  25  A.R. 
88,  Town  of  Aurora  v.  Village  of 
Markham  (1902),  32  S.C.R. 

457,  and  Re  Stinson  and  College 
of  Physicians  and  Surgeons  of 
Ontario  (1912),  27  O.L.R.  565, 
distinguished.  — If  the  Judge 
of  an  inferior  Court  has  juris- 
diction, it  is  no  ground  for  pro- 
hibition that  he  may  go  wrong. 
No  misinterpretation,  actual 
or  apprehended,  of  a statute,  is 
relevant  to  the  question  of  pro- 
hibition unless  the  misinterpre- 
tation itself  gives  jurisdiction. 
In  re  Long  .Point  Co.  v.  Ander- 
son (1891)*,  18  A.R.  401,  and 
Re  Township  of  Ameliasburg 
v.  Pitcher  (1906),  13  O.L.R. 
417,  followed. — Order  of  Fal- 
conbridge,  C.J.K.B.,  reversed. 
Re  Royston  Park  Subdivision 
and  Town  of  Steelton,  629. 

See  Highway,  1. 


RES  JUDICATA. 

See  Crown  Lands — Will,  3. 


RIGHT  OF  WAY. 

See  Railway,  2. 


ROAD. 

See  Highway. 


RULES. 

Con.  Rule  162  (A).]  — See 
Writ  of  Summons,  2. 

Con.  Rules  259,  261,  298.]  — 

Sep  Wager. 

Con.  Rules  310,  312.]—  See 
Writ  of  Summons,  1. 
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SALE  OF  GOODS. 

1.  Implied  Warranty — Inten- 
tion of  Parties  — Sale  of  Rifle 
Cartridges  in  Sealed  Box  — De- 
scription on  Box  — Absence  of 
Evidence  to  Shew  Reliance  on 
Vendors  — Injury  to  Buyer  by 
Reason  of  one  Cartridge  not  be- 
ing as  Described  — Breach  of 
Warranty  - — Damages  — Re- 
moteness.] — The  plaintiff 
bought  from  the  defendants,  at 
their  retail  store  or  shop,  where 
they  sold  ammunition,  a sealed 
box  of  cartridges  ; the  manu- 
facturers’ name  and  the  desig- 
nation or  description  of  the 
cartridges  were  printed  on  the 
box.  The  cartridges  were  of  the 
kind  that  he  had  been  in  the 
habit  of  buying  and  using.  One 
of  them  proved  not  to  be  of 
the  kind  described,  and  to  be 
unfit  for  use  in  the  plaintiff’s 
rifle,  in  consequence  of  which  he 
was  injured:  — Held  ( Riddell 
and  Leitch,  JJ. , dissenting) , 
that  the  defendants  were  not 
liable  in  damages  for  the  plain- 
tiff’s injury. — Per  Mulock,  C. 
J.Ex. : — The  plaintiff,  relying 
on  his  own  judgment  as  to  the 
quality  of  the  cartridges  put  on 
the  market  by  the  manufac- 
turers, in  sealed  boxes  like  the 
one  purchased,  went  to  the  de- 
fendants’ store  for  the  purpose 
of  purchasing  one  of  such  sealed 
boxes,  and  obtained  the  specific 
article  that  he  desired;  in  mak- 
ing, the  purchase  he  did  not  rely 
on  the  sellers’  judgment;  and, 
therefore,  there*  was  no  implied 
warranty  on  the  part  of  the  de- 
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fendants. — Review  of  the  auth- 
orities.— Per  Clute,  J. : — An 
implied  warranty  is  founded  on 
the  presumed  intentions  of  the 
parties.  In  this  case  neither 
party  contemplated  inspection 
or  intended  that  inspection 
should  be  made  or  supposed  that 
the  defendants  were  in  any  way 
responsible  for  the  contents  of 
the  box. — The  Moorcock  (1889), 
14  P.D.  64,  68,  and  Hamlyn  & 
Co . v.  Wood  & Co.,  [1891]  2 
Q.B.  488,  491,  492,  applied.  — 
Per  Riddell,  J. : — The  com- 
plaint was  that  one  of  the 
articles  sold  was  not  a rifle  cart- 
ridge at  all.  In  every  sale  there 
is  a condition  precedent  that 
the  article  sold  shall  answer  the 
description,  and  this  condition 
becomes  a warranty  when  the 
goods  have  been  dealt  with  as 
the  purchaser’s  own.  The  de- 
fendants were  liable  as  for  an 
implied  warranty  that  this  par- 
ticular cartridge  was  a rifle 
cartridge.  The  damages  were 
not  too  remote.  Hill  v.  Bice 
Lewis  & Son  Limited,  366. 

2.  Representations  — War- 
ranty— Breach — Onus — Swarms 
of  Bees  — Fold  Brood  Act  — 
Contravention  of  — Inspection 
— Disease — Cause  of  Action — 
Damages.]—  The  plaintiff  bought 
from  the  defendant  twenty 
swarms  of  bees,  upon  the  repre- 
sentation, as  alleged  by  the 
plaintiff,  that  they  had  been  in- 
spected, and  “were  clean  and 
all  right.”  The  bees  turned 
out  to  be  diseased:  — Held 


(Sutherland,  J.,  dissenting), 
that  the  plaintiff  had  satisfied 
the  burden  of  shewing  the  rep- 
resentations, their  falsity,  and 
the  defendant’s  knowledge  of 
their  falsity;  that  the  represen- 
tations amounted  to  a warranty ; 
and  that  the  defendant  was 
liable  for  the  breach.  — Per 
Clute,  J.,  that  the  defendant 
sold  the  bees  without  the  in- 
spector’s authority  required  by 
sec.  6 of  the  Foul  Brood  Act,  6 
Edw.  VII.  ch.  51 ; that  that 
statute  was  passed  for  the  bene- 
fit of  those  engaged  in  bee-keep- 
ing; that  the  injury  arose  to  the 
plaintiff  from  the  act  done  by 
the  defendant  in  contravention 
of  the  statute;  and  upon  that 
ground  also  the  defendant  was 
liable  (Sutherland,  J.,  con- 
tra.).— The  distinction  between 
a statute  prohibiting  a certain 
thing,  with  a penalty  in  case  of 
breach,  in  the  interests  of  the 
public,  and  a statute  passed  for 
the  benefit  of  a certain  class, 
pointed  out.  - — Ward  v.  Hobhs 
(1878),  4 App.  Cas.  13,  speci- 
ally referred  to.  — The  damages 
should  not  be  limited  to  a return 
of  the  purchase-money ; the 
natural  consequence  of  the  de- 
fendant’s act  was  to  spread  the 
disease  among  other  colonies  of 
bees.  McKay  v.  D avey,  322. 

See  Principal  and  Agent,  2. 


SALE  OF  LAND. 

See  Principal  and  Agent,  1 
— Vendor  and  Purchaser. 
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SCRUTINY. 

See  Municipal  Corporations, 
5. 


SECURITIES. 

See  Banks  and  Banking. 


SERVANT. 

See  Master  and  Servant. 


SERVICE  OUT  OF  JURISDIC- 
TION. 

See  Writ  of  Summons,  2. 


SETTLEMENT  OF  ACTION. 

See  Company,  1. 


SHARES. 

See  Company,  2. 


SOLICITORS. 

Costs  and  Charges  — Statute 
2 Geo.  V.  eh.  125,  sec.  6,  Fixing 
Amount  of  Costs  of  Litigation 
Payable  to  Client  — Construc- 
tion and  Effect  — Solicitors 
Act , 2 Geo.  V.  ch.  28,  sec.  34 — 
Delivery  of  Bill  of  Costs — In- 
sufficiency as  to  Principal  Item 
Sufficiency  as  to  Other  Items— 
Action  for  Amount  of  Bill — 
Recovery  of  Small  Portion  — 
Costs.] — The  plaintiffs,  who 
were  solicitors,  rendered  ser- 
vices to  the  defendant  in  litiga- 
tion between  him  and  a town- 
ship corporation  and  in  other 
matters.  In  the  litigation  men- 
tioned, a by-law  of  the  town- 
ship was  declared  illegal,  and 
the  township  corporation  was 
ordered  to  pay  the  defendant’s 
costs  between  party  and  party. 
Upon  the  application  of  the  cor- 


[vol. 

poration,  a statute  was  passed 
by  the  Ontario  Legislature,  2 
Geo.  V.  ch.  125,  validating  the 
by-law,  and  providing  (sec.  6) 
that  the  corporation  should  pay 
to  the  defendant  (naming  him) 
his  costs,  as  between  solicitor 
and  client,  in  the  litigation  over 
the  by-law,  “and  such  costs  are 
hereby  fixed  at  eighteen  hun- 
dred dollars.”  The  plaintiffs 
delivered  to  the  defendant  a 
signed  bill  of  their  costs,  the 
largest  item  of  which  was  $1,- 
800,  the  sum  “fixed”  by  the 
statute.  The  plaintiffs  did  not 
set  out  in  the  bill  details  of  the 
services  to  which  this  item  was 
applicable,  but  merely  stated 
that  it  was  “ settled  by  agree- 
ment between  the  parties  and 
fixed  by  statute,”  and  “by  the 
said  statute  directed  to  be  paid” 
by  the  corporation  to  the  de- 
fendant. There  was  no  written 
agreement  between  the  plain- 
tiffs and  the  defendant.  The 
other  items  in  the  bill  were  trif- 
ling in  amount,  and  the  services 
to  which  they  referred  were  de- 
tailed. After  the  expiry  of  a 
month  from  the  delivery  of  the 
bill,  the  plaintiffs  brought  this 
action  to  recover  the  amount 
thereof: — Held , that  the  statute 
had  not  the  effect  of  fixing  the 
amount  of  the  costs  as  between 
the  plaintiffs  and  the  defend- 
ant, but  fixed  it  only  as  between 
the  defendant  and  the  corpor- 
ation ; the  statute  contained 
nothing  which  would  prevent 
the  plaintiffs  from  recovering 
from  the  defendant  a sum  in  ex- 
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cess  of  $1,800,  if  their  costs 
amounted  to  more ; and  nothing 
to  prevent  the  defendant  from 
shewing  that  their  costs  amount- 
ed to  less.  — Held,  therefore, 
that  the  plaintiffs  were  not  en- 
titled to  bring  an  action  without 
previously  delivering  a proper 
bill. — Per  Meredith,  C.J.O. : — 
The  direction  of  the  statute 
could  have  no  different  opera- 
tion from  that  which  a similar 
direction  embodied  in  a judg- 
ment of  a Court  would  have. — 
Per  Hodgins,  J.A. : — The  pro- 
visions of  the  statute  were  not 
exactly  analogous  to  a direction 
contained  in  a judgment  of  a 
Court:  Metropolitan  District  R. 
W.  Co,  v.  Sharpe  (1880),  5 App. 
Cas.  425. — Per  Magee,  J.A. 

The  amount  not  having  been 
settled  by  the  Legislature 
as  between  the  plaintiffs  and 
the  defendant,  the  special  Act 
could  not  take  the  place  of 
a written  agreement  between 
them  as  to  a fixed  amount  for 
remuneration.  — Held,  also,  as 
to  the  item  of  $1,800,  that  the 
bill  delivered  was  not  a bill  of 
the  fees,  charges,  and  disburse- 
ments of  the  plaintiffs,  as  solici- 
tors, within  the  meaning  of  sec. 
34  of  the  Solicitors  Act,  2 Geo. 
V.  ch.  28. — Review  of  the  auth- 
orities. — r Jarvis  v.  Great  West- 
ern R.W.  Co.  (1889),  8 C.P. 
280,  Drew  v.  Clifford  (1825),  2 
C.  & P.  69,  and  Cobbett  v.  Wood, 
[1908]  1 K.B.  590,  [1908]  2 
K.B.  420,  specially  referred  to. 
—Williams  v.  Griffith  (1840),  6 
M.  & W.  32,  distinguished. — 


Held,  also,  that  the  bill  de- 
livered, though  insufficient  as  to 
the  main  item,  should  be  treated, 
as  regards  the  other  items,  as  a 
bill  within  the  meaning  of  the 
Act ; and  that  the  plaintiffs  were 
entitled  to  judgment  for  the 
amount  of  those  items,  $84.68, 
with  costs  on  the  Division  Court 
scale,  subject  to  the  usual  set- 
off in  favour  of  the  defendant. 
— Judgment  of  Lennox,  J., 
varied.  Gundy  v.  Johnston,  121. 

See  Gift,  2. 


SPECIFIC  PERFORMANCE. 

See  Vendor  and  Purchaser. 


STATION. 

See  Railway,  1. 

STATUTE  OF  FRAUDS. 

See  Contract. 

STATUTE  OF  LIMITATIONS. 

See  Limitation  of  Actions. 

STATUTES  (CONSTRUCTION 
OF). 

See  Constitutional  Law  — 
Master  and  Servant  — Motor 
Vehicles  Act — Municipal  Cor- 
porations— Solicitors. 


STATUTES  (REFERRED  TO). 

30  & 31  Viet.  eh.  3,  sec.  91  (29) 
(Imp.)  (British  North  America 
Act). 

See  Constitutional  Law. 

40  Viet.  ch.  84,  secs.  2,  8 (O.)  (To- 
ronto and  York  Radial  Railway 
Company ) . 

See  Street  Railways,  1. 

56  Viet.  ch.  94,  secs.  4.  5.  11  (O.) 
(Toronto  and  York  Radial  Rail- 
way Company). 

See  Street  Railways.  1. 
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60  Viet.  eh.  92,  sees.  1,  6 (0.)  (To- 

ronto and  York  'Radial  Railway 
'Company) 

free  Street  Railways,  1. 

R.S.O.  1897,  eh.  28  (Public  Lands 
Act) . 

See  Crown  Lands. 

R.S.O.  1897,  eh.  29,  secs.  8,  9,  26 
( Free  Grants  and  Homesteads 
Act). 

See  Assessment  and  Taxes. 

R.S.O.  1897,  ch.  51,  secs.  41,  42  (Jud- 
icature Ac  t ) . 

See  Crown  Lands. 

R.S.O.  1897,  ch.  60,  sec.  134  (Divi- 
sion Courts  Act). 

See  Promissory  Notes. 

R.S.O.  1897,  eh.  133,  secs.  4,  5(1), 
8,  15  (Real  Property  Limitation 
Act) . 

See  Limitation  of  Actions. 

R.S.O*.  1897,  ch.  138,  secs.  119,  121 
(Land  Titles  Act). 

See  Crown  Lands. 

R.S.O.  1897,  ch.  160,  secs.  2(1),  3 

(2)  (Workmen’s  Compensation 
for  Injuries  Act). 

See  Master  and  Servant,  5. 
R.S.O.  1897,  ch.  160,  sec.  3(1). 

See  Master  and  Servant,  1. 
R.S.O.  1897,  ch.  160,  sec.  3 (5). 

See  Damages. 

R.S.O.  1897,  ch.  160,  sec.  3 (5). 

See  Master  and  Servant,  4. 
R.S.O.  1897,  ch.  160,  secs.  9,  13,  14. 

See  Master  and  Servant,  3. 
R.S.O.  1897,  ch.  203',  secs.  80  (2), 
144  (1),  152  (Insurance  Act). 

See  Insurance,  2. 

R.S.O.  1897,  ch.  223,  secs.  714-750 
(Municipal  Act). 

See  Municipal  Corporations,  6. 
R.S.O.  1897,  ch.  245,  sec.  141  (1) 

( Liquor  License  Act ) . 

See  Municipal  Corporations,  4. 

61  Viet.  ch.  66,  sees.  6,  23  (O.)  (To- 

ronto and  York  Radial  Railway 
Company) . 

See  Street  Railways,  1. 

3 Edw.  VII.  ch.  7,  see.  46  (O.) 
(Amending  Workmen’s  Compen- 
sation for  Injuries  Act). 

See  Master  and  'Servant,  3. 

3 Edw.  VII.  ch.  15,  sec.  3 (O.) 
(Amending  Insurance  Act). 

See  Insurance,  2. 

3 Edw.  VII.  ch.  19,  secs.  148,  351,  536 
(O.)  (Municipal  Act). 

See  Municipal  Corporations,  4. 

3 Edw.  VII.  ch.  19,  sec.  193  (1)  (5), 

(3)  (O.) 

See  Criminal  Law,  5. 


3 Edw.  VII.  ch.  19,  sec.  371  (O.) 

See  Municipal  Corporations,  5. 

3 Edw.  VII.  ch.  19,  sec.  463  (1)  (O.) 

See  Municipal  Corporations,  2. 

3 Edw.  VII.  ch.  19,  sec.  541  (a)  (O.) 

See  Municipal  Corporations,  1. 

3 Edw.  VII.  ch.  19,  secs.  606,  607. 

See  Highway,  3. 

3 Edw.  VII.  ch.  19,  secs.  751-757  (O.) 
See  Municipal  Corporations,  6. 

4 Edw.  VII.  eh.  HO,  see.  79  (O.) 

(Statute  Law  Amendment  Act — 
Sunday  Street  Cars). 

See  Constitutional  Law. 

4 Edw.  VII.  ch.  22,  sec.  19  (O.) 
(Amending  Municipal  Act). 

See  Municipal  Corporations,  1. 

4 Edw.  VII.  ch.  23,  sees.  5,  26,  103, 
151,  154  (O.)  (Assessment  Act). 
See  Assessment  and  Taxes. 

4 Edw.  VII.  ch.  32,  sec.  2 (D.) 
(Amending  Railway  Act). 

See  Constitutional  Law. 

6 Edw.  VII.  c.h.  30,  sees.  35,  193  (O.) 
(Railway  Aet). 

See  Constitutional  Law. 

6 Edw.  VII.  ch.  30,  secs.  55,  199  (O.) 

See  Street  Railways,  1. 

6 Edw.  VII.  ch.  31,  secs.  16,  17,  51, 
63,  64,  (0.)  (Railway  and  Muni- 
cipal Board  Act ) . 

See  Street  Railways,  2. 

6 Edw.  VII.  eh.  46,  see.  18  (O.) 
(Motor  Vehicles  Act). 

See  Motor  Vehicles  Act,  2. 

6 Edw.  VII.  ch.  47,  see.  24(3),  (5) 
(O. ) (Amending  Liquor  License. 
Act). 

See  Municipal  Corporations,  4. 

6 Edw.  VII.  ch.  51,  sec.  6 (O.)  (Foul 
iBrood  Act). 

See  Sale  of  Goods,  2. 

6 Edw.  VII.  ch.  124,  sec.  3 (0.)  (To- 
ronto and  York  Radial  Railway 
Company ) . 

See  Street  Railways,  1. 

R.S.C.  1906,  ch.  6,  sec.  279  (Betting). 
See  Wager. 

R.S.C.  1906,  ch.  29,  see.  88  (1)  (Bank 
Act ) . 

See  Banks  and  Banking. 

R.S.C.  1906,  ch.  29,  see.  153  (Bank 
Act) . 

See  Criminal  Law,  3. 

R.S.C.  1906,  ch.  37,  sec.  9 (Railway 
Act) . 

See  Constitutional  Law. 

R.S.C.  1906,  c'h.  37,  secs.  26,  28,  48, 
59,  151,  170,  171,  178,  179,  198 
(Railway  Act).  * 

See  Railway,  2. 
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R.S.C.  1906,  ch.  37,  secs.  284(1)  (a), 
(7),  427  ('2'). 

See  Railway,  1. 

R.S.C.  1906,  eh.  SI,  secs.  99,  102 
( Indian  Act ) . 

See  Indian. 

R.C.S.  1906,  ch.  119,  sec.  145  (Bills 
of  Exchange  Act ) . 

See  Promissory  Notes. 

R.S.C.  1906,  ch.  122,  secs.  6,  7,  8 
( Money-Lenders  Act ) . 

See  Promissory  Notes. 

R.S.C.  1906,  oh.  144,  secs.  2 ( j) , 36, 
37,  69,  73,  76,  77,  78,  80,  81,  82, 
83  (Winding-up  Act). 

See  Company,  1. 

R.S.C.  1906,  ch.  146,  sec.  207  (Crim- 
inal Code). 

See  Criminal  Law,  2. 

R.S.C.  1906,  ch.  146,  secs.  303,  852. 

See  Criminal  Law,  1. 

R.S.C.  1906,  ch.  146,  sees.  412  et  seq. 

See  Criminal  Law,  3. 

R.S.C.  1906,  ch.  146,  secs.  686,  687, 
721,  749. 

See  Criminal  Law,  6. 

7  Edw.  VII.  oh.  4(0.)  (Voters’  Lists 
Act) . 

See  Municipal  Corporations,  5. 

7 Edw.  VII.  ch.  4(6,  sec.  ,11  (O.) 

(Amending  Liquor  License  Act). 
See  Municipal  Corporations,  4. 

8 Edw.  VII.  ch.  33,  sec.  52  (O.) 

( Amending  Workmen’s  Compen- 
sation for  Injuries  Act). 

See  Master  and  Servant,  3. 

8 Edw.  VII.  ch.  53,  sec.  7 (O.) 

(Amending  Motor  Vehicles  Act) . 
See  Motor  Vehicles  Act,  2. 

8 Edw.  VII.  eh.  59,  sees.  2,  10,  11, 
12,  13,  14  (O.)  (Neglected  Chil- 
dren’s Act ) . 

See  Infant,  1. 

8 & 9 Edw.  VII.  ch.  9 (D.)  (Amend- 

ing Criminal  Code). 

See  Criminal  Law,  2. 

9 & 10  Edw.  VII.  ch.  120  (D.)  (In- 

corporating London  and  Lake 
• Erie  Railway  and  Transportation 
Company) . 

See  Constitutional  Law. 

10  Edw.  VII.  ch.  32,  sec.  113  (0.) 

('Division  Courts  Act). 

See  Promissory  Notes. 

10  Edw.  VII.  ch.  37,  sec.  4 (O.) 
(Summary  Convictions  Act). 

See  Criminal  Law,  6. 

10  ErTw.  VII.  oh.  60,  see.  80  (18) 

( O. ) ( Registry  Act ) . 

See  Registry  Laws. 

10  Edw.  VII.  ch.  60,  sec.  85  (0.) 

See  Highway,  1. 


10  Edw.  VII.  ch.  83,  sec.  12,  (O.)  (On- 
tario Railway  and  Municipal 
Board  Amendment  Act) . 

See  Street  Railways,  1. 

1 Geo.  V.  ch.  28,  sec.  110  (O.)  (Land 
Titles  Act ) . 

See  Highway,  1. 

1 Geo.  V.  eh.  33,  sec.  9 (O.)  (Fatal 
Accidents  Act ) . 

See  Damages. 

1 Geo.  V.  ch.  36,  sec..  3 (0.)  (In- 

fants Act ) . 

See  Infant,  2. 

1 Geo.  V.  ch.  42,  set.  44  (6)  (O.) 

( Surveys  Act ) . 

See  Highway,  1. 

1 Geo.  V.  ch.  49,  see.  3 (5)  (O.) 

( Innkeepers’  Act ) . 

Sec  Lien. 

.1  Geo.  V.  ch.  64,  see.  23  (O. ) (Amend- 
ing Municipal  Act). 

See  Municipal  Corporations,  5. 

1 Geo.  V.  ch.  71,  sec.  6 (O.)  (Build- 
ing Trades  Protection  Act ) . 

See  Master  and  Servant,  2. 

1 Geo.  V.  ch.  134,  sees,  1,  6 (O'.)  (To- 

ronto and  York  Radial  Railway 
Company) . 

See  Street  Railways,  1. 

2 Geo.  V.  ch.  17,  sees.  19,  34  (O.) 

( Amending  Municipal  Act  and 
Summary  Convictions  Act). 

See  Criminal  Law,  6. 

2 Geo.  V.  eh.  17,  sec.  32  (O'.)  Amend- 
ing Surveys  Act ) . 

See  Highway,  1. 

2 Geo.  V.  ch.  28,  sec.  34  (O.)  (Solici- 
tors Act) . 

See  Solicitors. 

2 Geo.  V.  ch.  48,  secs,  6.  19  (0.) 
(Motor  Vehicles  Act). 

See  Motor  Vehicles  Act,  1. 

2 Geo.  V.  ch.  56  (O.)  (Betting). 

See  Wager, 

2 Geo.  V.  ch.  125,  sec.  6 (O.)  (Town- 
ship of  Tilbury  East). 

See  Solicitors. 


STATUTORY  DUTY. 

See  Railway,  1. 


STAY  OF  PROCEEDINGS. 

See  Municipal  Corporations, 

2. 


STREET. 

See  Highway. 
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STREET  RAILWAYS. 

1.  Ontario  Railway  and  Mun- 
icipal B octrd  — J uri&diction  — 
Right  \of  Appeal — Preliminary 
Ruling  of  Board  not  Appealed 
from  — Leave  to  Appeal  from 
Substantive  Order  of  Board — 
Diversion  or  Deviation  of  Street 
Railway  from  Highway  to  Right 
of  Way — Statutory  Powers — 
Authority  of  Board — » Construc- 
tion of  Statutes.] — -Upon  tLe  ap- 
plication of  the  railway  company 
to  the  Ontario  Railway  and 
Municipal  Board  for  the  approv- 
al of  its  plan,  profile,  and  book 
of  reference,  for  the  deviation  of 
its  line  westerly  from  Yonge 
street,  in  the  city  of  Toronto,  to 
the  southerly  end  of  its  Metro- 
politan division,  the  Board,  on 
the  16th  Oetdber,  1911,  ruled 
that  the  company  had  the  right 
to  deviate  its  line,  to  leave 
Yonge  street,  a public  highway, 
upon  which  it  operated,  and  get 
on  its  own  right  of  way.  The 
plan,  profile,  and  book  of  refer- 
ence, then  submitted,  were  not 
approved  by  order;  but  on  the 
17th  June,  1912,  the  Board  made 
an  order  approving  a plan,  pro- 
file, and  book  of  reference,  sub- 
mitted on  the  30th  May,  1912. 
The  city  corporation  did  not 
appeal  from  the  earlier  ruling; 
but,  by  leave  of  the  Court  of 
Appeal,  given  subject  to  objec- 
tion, appealed  from  the  order 
of  the  17th  June,  1912: — Held , 
that  the  right  of  appeal  was 
not  lost  or  waived  by  reason  of 
the  lapse  of  time  and  apparent 
acquiescence  in  the  earlier  rul- 


[vol. 

ing. — Held,  also,  that  the  com- 
pany was  not  authorised  by  legis- 
lation, and  the  Board  had  no 
jurisdiction  to  authorise  the 
company,  to  remove  its  railway 
,from  Yonge  street. — Consider- 
ation of  the  following  provisions 
of  Ontario  statutes : 40  Viet.  ch. 
4,  secs.  2,  8 ; 56  Viet.  eh.  94,  secs. 
4,  5,  11 ; 60  Viet.  ch.  92,  secs. 
1,  6;  61  Viet.  ch.  66,  sees.  6,  23; 
6 Edw.  VII.  ch.  30,  secs.  55,  199 ; 
6 Edw.  VII.  ch.  124,  sec.  3 ; 10 
Edw.  VII.  ch.  83,  sec.  12 ; 1 Geo. 
V.  eh.  134,  secs.  1,  6.  Re  City 
of  Toronto  and  Toronto  and 
York  Radial  R.W.  Co.,  180. 

2.  Operation  in  two  Munici- 
palities of  Railway  Owned  by 
one  — Agreement  between  Cor- 
porations— Division  of  Profits — 
Approval  of  Ontario  Railway 
and  Municipal  Board  — Action 
for  Account  of  Profits — Jurisdic- 
tion of  Court — Exclusive'  Juris- 
diction of  Board — Ontario  Rail- 
way and  Municipal  Board  Act, 
1906.]  — The  defendant  muni- 
cipal corporation  became  the 
owner  of  an  electric  railway  be- 
tween and  within  the  two  towns. 
By  an  order  of  the  Ontario  Rail- 
way and  Municipal  Board,  made 
on  the  application  of  the  plain- 
tiff corporation,  the  defendant 
corporation  was  required  to  pay 
to  the  plaintiff  corporation  one- 
quarter  of  the  net  yearly  profits 
from  the  operation  of  the  road; 
this  obligation  was  embodied  in 
an  agreement  between  the  two 
corporations,  by  which  provi- 
sion was  made  for  the  operation 
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of  the  railway  between  the  mun- 
icipalities; and  the  agreement 
was,  after  execution,  submitted 
to  and  approved  by  order  of  the 
Board: — Held,  that  the  Board 
had  exclusive  jurisdiction  to 
deal  with  a complaint  that  the 
defendant  corporation  was  mak- 
ing improper  deductions  from 
the  total  profits  for  taxes  and  ex- 
penditure on  capital  account ; 
and  the  Court  refused  to  enter- 
tain an  action  for  an  accounting 
in  that  regard. — Sections  16,  17, 
51,  63,  and  64  of  the  Ontario 
Railway  and  Municipal  Board 
Act,  1906,  6 Edw.  VII.  ch.  31, 
considered. — Judgment  of  Boyd, 
C.,  affirmed.  Town  of  Water- 
loo v.  City  of  Berlin , 206. 

See  Constitutional  Law  — 
Negligence,  2. 


SUMMARY  CONVICTION. 

See  Criminal  Law,  6. 

SURVEYS  ACT. 

See  Highway,  1. 


TAX  SALE. 

See  Highway,  1. 


TAXES. 

See  Assessment  and  Taxes. 


TENDER  OF  CONVEYANCE. 

See  Vendor  and  Purchaser. 


TIME. 

See  Vendor  and  Purchaser — 
Will,  3. 


TRADE  PROFIT. 

See  Railway,  2. 


TRIAL. 

Jury — Buie  as  to  Setting  aside 
Verdicts — Negligence  — Absence 
of  Evidence  to  Support  Finding 
of  Contributory  Negligence  — 
Jury  Influenced  by  Improper 
Considerations  — Conclusion  as 
to  Other  Findings — New  Trial — 
Direction  for  Trial  without  Jury 
— Reversal  on  Appeal.]  — The 
well-established  rule  against  set- 
ting aside  the  verdict  of  a jury 
where  there  is  evidence  on  both 
sides  proper  to  be  submitted  to 
and  considered  by  the  jury, 
should  not  be  departed  from. 
—But  the  order  of  a Divisional 
Court  of  the  High  Court  of  Jus- 
tice setting  aside  the  findings  of 
the  jury  in  favour  of  the  defen- 
dant, and  directing  a new  trial, 
in  an  action  for  damages  for  per- 
sonal injuries  sustained  by  the 
plaintiffs  by  reason,  as  they  al- 
leged, of  the  negligence  of  the 
defendant’s  son  and  agent,  was 
affirmed,  where  there  was  no 
evidence  whatever  to  warrant 
the  finding  of  the  jury  that  the 
plaintiffs  were  guilty  of  contrib- 
utory negligence,  and  the  evi- 
dence upon  the  other  issues  pre- 
ponderated in  favour  of  the 
plaintiffs. — The  jury  having 
found  the  other  issues  in  favour 
.of  the  defendant,  their  finding 
as  to  contributory  negligence 
was  not  necessary  to  the  success 
of  the  defendant ; but  that  was 
no  reason  why  that  finding  might 
not  properly  be  considered  in 
determining  whether  the  other 
findings  should  be  set  aside;  if 
as  to  some  of  the  issues  the  pro- 
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per  conclusion  was,  that  the  jury 
did  not  discharge  their  judicial 
duty,  but  must  have  been  in- 
fluenced by  some  improper  con- 
sideration,. the  defendant  could 
not  complain  of  the  conclusion 
that  the  same  vice  affected  the 
other  findings. — The  direction 
that  the  new  trial  should  be  had 
before  a Judge  without  a jury 
was  struck  out  of  the  order  of 
the  Divisional  Court,  the  Court 
above  considering  that  the  case 
was  a proper  one  for  trial  by 
jury  (although  there  had  been 
two  previous  trials,  at  the  first  of 
which  the  jury  had  disagreed), 
and  that  a fair  trial  could  be 
had  by  a jury  of  the  county  in 
which  the  previous  trials  were 
held.  Reiffenstein  v.  Bey,  491. 

TRUSTS  AND  TRUSTEES. 

See  Insurance,  2 — Municipal 
Corporations,  6,  7 — Will. 


ULTIMATE  NEGLIGENCE. 

See  Negligence,  2. 


VENDOR  AND  PURCHASER. 

Contract  for  Sale  of  Land — 
Time  of  Essence — Failure  of 
Purchaser  to  Close  in  Time — 
Duty  as  to  Preparation  and  Ten- 
der of  Conveyance  — Construc- 
tion of  Contract^S pecific  Per- 
formance — Discretion .] — The 
plaintiff  (purchaser)  and  the 
defendant  (vendor)  made  an 
agreement,  evidenced  in  writing, 
for  the  purchase  and  sale  of  land 
for  a price  named,  part  of  which 
was  “to  be  paid  upon  the  ae- 


[VOL. 

ceptanee  of  title  and  delivery  of 
deed,  and  give  ...  a first 
mortgage  . . for  the  re- 

mainder. ” “ Time  shall  in  all  re- 
spects be  strictly  of  the  essence 
hereof.”  The  plaintiff  neglected 
to  close  the  transaction  on  the 
day  fixed  for  closing,  and  the 
defendant  assumed  to  'rescind 
the  contract;  he  continued  in 
possession  of  the  land,  and  did 
nothing  to  waive  his  strict  rights. 
The  agreement  did  not  say  that 
the  conveyance  was  to  be  drawn 
by  the  vendor  or  at  his  expense : 
—Held,  that  there  was  nothing 
in  the  clause  quoted,  or  any- 
where in  the  agreement,  to  take 
the  case  out  of  the  rule  that  the 
purchaser  shall  prepare  the  con- 
veyance at  his  own  expense ; that 
the  plaintiff  was  in  default  in 
not  having  prepared  and  ten- 
dered a conveyance  to  the  defen- 
dant for  execution,  in  not  hav- 
ing made  a tender  of  the  cash 
payment,  and  in  not  having  pre- 
pared, executed,  and  tendered  a 
mortgage,  on  or  before  the  day 
fixed  for  closing;  and  the  fact 
that  the  defendant  had  prepared 
and  submitted  a draft  convey- 
ance, which  the  defendant  did 
not  return  in  time  for  closing  on 
the  day  fixed,  did  not  improve 
the  plaintiff’s  position.  — Held, 
also,  that  it  was  not  a case  in 
which  judicial  discretion  should 
be  exercised  in  favour  of  the 
plaintiff. — Judgment  of  Falcon- 
bridge,  C.J.K.B.,  awarding  spec- 
ific performance  in  favour  of 
the  plaintiff,  reversed.  Snell  v. 
Brickies,  358. 
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See  Deed — Principal  and 
Agent,  1. 

VERDICT, 

See  Trial. 

VOLUNTARY  ASSUMPTION  OF 
RISK. 

See  Master  and  Servant,  1. 

VOLUNTARY  PAYMENT. 

See  'Company,  1. 

VOTERS’  LISTS  AND  VOTING. 

See  Municipal  Corporations, 
1,  5. 


WAGER. 

Bet  on  Result  of  Parliamen- 
tary Election — Illegality  at  Com- 
mon Law — P.S.C.  1906,  ch.  6, 
sec.  279—2  Geo.  V.  ch.  56  (0.)  — 
Action  to  Enforce  Payment — 
Summary  Dismissal — Con.  Pules 
259,  261 — Pleading — Statement 
of  Claim — Disguising  Nature  of 
Claim — Con.  Bide  298 — Practice 
— Motion — Forum — Costs.]  — A 
motion  to  “ a Judge  of  the  High 
Court,”  under  Con.  Rule  261,  is 
to  be  made  in  Court,  not  in 
Chambers.— Knapp  v.  Carley 
(1904),  7 O.L.R.  409,  followed.— 
A plaintiff  cannot  recover,  in  the 
Courts  of  this  Province,  upon  a 
claim  for  the  amount  of  a bet 
made  and  won  in  this  Province 
on  the  result  of  a parliamentary 
election  in  this  Dominion. — Allen 
v.  Hearn  (1785),  1 T.R.  56,  fol- 
lowed.— Such  a bet  is  not  en- 
forceable, quite  apart  from  any 
legislation  on  the  subject,  such 
as  sec.  279  of  R.S.C.  1906,  eh. 

48—28  o.l.r. 


6,  or  2 Geo.  V.  ch.  56  (O.)—  It 
being  admitted  that  the  plain- 
tiff’s claim  was  for  the  amount 
of  a bet  on  a parliamentary  el- 
ection won  by  the  plaintiff  from 
the  defendant,  the  action  was 
dismissed,  upon  a motion  by  the 
defendant  under  Con.  Rule  261. 
— Scmhle,  that  the  statement  of 
claim,  by  which  it  was  alleged 
that  '“the  defendant  promised 
to  pay  to  the  plaintiff  the  sum  of 
$1,000  immediately  upon  the  re- 
turn to  the  Dominion  Parliament 
of  the  Conservative  Party  with 
a majority  of  twenty,”  was  ob- 
jectionable, and  might  properly 
have  been  found  fault  with,  un- 
der Con.  Rule  298 ; pleadings 
are  not  to  he  used  for  the  pur- 
pose of  disguising  the  nature  of  a 
claim  or  a defence,  nor  for  giv- 
ing as  little  information  as  pos- 
sible regarding  it. — Semble,  also, 
that  the  question  of  law  raised 
by  the  defendant  under  Con. 
Rule  261,  would  more  regularly 
have  come  before  the  Court  un- 
der Con.  Rule  259. — The  action 
was  dismissed  without  costs,  in 
the  exercise  of  the  Court’s  dis- 
cretion, having  regard  to  the  cir- 
cumstances. Harris  v.  Elliott , 
348. 


WARRANTY. 

See  Sale  of  Goods. 


WATER  AND  WATER- 
COURSES. 

Saw-mill  Owners  — Pollution 
of  Stream — Nuisance — Claim  of 
Right  — Implied,  Grant  — Pre- 
scrip  lion — ‘ ‘ Lost  Grant  ’ * — Evi- 
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dence  — Onus  — Estoppel.]  — 
Held , affirming  the  judgment  of 
a Divisional  Court  and  of  Latch- 
ford,  J.,  26  O.L.R.  458,  that  the 
defendants  had,  by  their  saw- 
milling  operations,  created  a 
nuisance  upon  the  plaintiff’s 
land  and  in  the  waters  in  ques- 
tion, and  had  not  established  in 
evidence — the  onus  being  upon 
them — a legal  right  to  do  as  they 
had  done,  either  under  an  im- 
plied grant  from  the  plaintiff’s 
predecessor  in  title,  or  by  pre- 
scription, or  under  a lost  grant. 
Hunter  v.  Richards , 267. 


WATERWORKS. 

See  Municipal  Corporations, 
7. 


WAY. 

See  Highway. 


WILL. 

1.  Construction  — Absolute 
Gift  to  Daughter — Restriction — 
Discretion  of  Trustee — Invalid- 
ity — Restriction  against  En- 
croachment during  Coverture  — 
Validity  — “1  Wish ” — Obliga- 
tory Import — (( Settled  upon  her- 
s self ” — Extended  Meaning  of.] 
— The  judgment  of  Boyd,  0.,  27 
O.L.R.  445,  was  affirmed. — Bous- 
field  v.  Bousfield  (1869),  21  L. 
T.R.  136,  considered  and  distin- 
guished. Re  Hamilton,  534. 

2.  Construction  — Life  Estate 
— Remainder  to  Children  and 
Grandchildren  — Vested  Estates 
— Pou\er  of  Appointment  by 
Will — Rule  against  Perpetuities 


[vol. 

—Possibility  of  Offending — In- 
valid Provision — Effect  of  Fail- 
ure of  Power — Absolute  Inter- 
est in  Children  and  Grandchild- 
ren— Avoidance  of  Intestacy .]  — 
By  his  will,  the  testator,  after 
certain  specific  legacies,  devised 
all  his  estate  to  his  executors, 
upon  trust  to  pay  the  income  to 
his  wife  during  her  life  or  until 
her  second  marriage,  charged 
with  the  maintenance  and  educa- 
tion of  his  children  during  min- 
ority. By  clause  7,  upon  the  de- 
cease or  marriage  of  the  wife, 
the  trustees,  he  -directed,  were  to 
hold  the  residuary  estate  “in 
trust  for  my  children  who  shall 
be  then  alive,  in  equal  shares;” 
and  by  clause  8,  in  the  event  of 
the  death  of  any  of  his  children 
before  the  decease  of  his  wife, 
leaving  issue,  such  issue  should 
stand  in  the  place  of  the  parent ; 
and  he  directed  his  executors  to 
pay  them  the  income  of  their 
respective  shares.  Then,  by 
clause  9 : “ On  the  death,  after 
the  death  or  second  marriage  of 
my  wife,  of  any  of  my  said  child- 
ren or  of  any  of  my.  grandchild- 
ren who  shall  have  been  receiv- 
ing the  income  of  any  share  of 
my  said  estate  as  hereinbefore 
provided,  I hereby  direct  my 
said  trustees  to  pay  over  the 
share  of  the  residue  of  my  estate 
of  which  such  child  or  grand- 
child has  been  receiving  the 
income  during  his  or  her  life  to 
such  person  or  persons  and  in 
such  manner  as  such  child  or 
grandchild  respectively  shall  by 
his  or  her  last  will  and  testament 
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appoint,  and  in  default  of  such 
appointment  to  such  person  or 
persons  as  would  be  entitled  to 
the  same  under  . . . the  stat- 
utes . . . for  the  distribu- 

tion of  the  estates  of  intestates 
if  the  said  child  or  grandchild 
should  die  possessed  of  such 
share  and  intestate:”  — Held , 
that  the  provisions  of  the  will 
relating  to  the  gift  to  the  child- 
ren and  to  the  grandchildren, 
issue  of  any  children,  who  might 
die  during  the  lifetime  of  the 
wife,  were  valid : the  interests  of 
the  children  and  of  such  grand- 
children vested  during  the  wife ’s 
life  estate. — But  the  provision  of 
clause  9,  by  which  a general 
power  of  appointment,  exercis- 
able by  will  only,  was  given  to 
the  members  of  this  class,  and 
by  which  the  property  was  to  go 
over  in  default  of  appointment, 
was  void  as  offending  the  rule 
against  perpetuities;  for  the 
power  was  given  to  grandchild- 
ren who  might  be  born  after  the 
death  of  the  testator  at  any 
time  during  the  life  of  the  wife, 
and  the  gift  over  was  to  take 
effect  upon  the  death  of  such  un- 
born grandchildren.— The  mere 
possibility  of  the  limit  allowed 
by  law  being  exceeded  rendered 
the  whole  provision  void  ab  in-, 
itio. — The  clause  could  not  be 
split  up  and  so  treated  as  to  ren- 
der valid  the  provision  so  far 
as  it  related  to  the  testator’s 
children  and  invalid  so  far  as 
it  related  to  the  after-born 
grandchildren.  — Sernble,  that, 
had  the  power  been  a general  j 


one,  capable  of  being  exercised 
at  any  time  during  the  lifetime 
of  the  grandchildren,  there 
would  have  been  the  equivalent 
to  an  actual  ownership,  and  the 
provision  would  have  been  valid. 
— Distinction  between  this  case 
and  the  case  in  which,  there  is  a 
gift  for  life,  with  a power  to  the 
life- tenant  of  appointment  by 
will,  pointed  out. — Review  of  the 
authorities.  — Held,  also,  that 
the  result  of  the  failure  of  the 
power  was  not  an  intestacy : 
there  was  a sufficient  gift  to  the 
children  and  grandchildren  on 
the  death  of  the  wife  to  give 
them  an  absolute  interest  when 
the  power  failed. — Hancock  v. 
Watson,  [1902]  A.'C.  14,  ap- 
plied and  followed.  Be  Phil- 
lips, 94. 

3.  Construction  — Residuary 
Clause  — Bes  Judicata — Judg- 
ments in  Former  Actions — Gift 
for  Maintenance  of  Residence — 
Distribution  among  Pecuniary 
Legatees  if  Residence  Sold  — 
Rule  against  Perpetuity  — Re- 
moteness and  Uncertainty  — 
Consideration  of  Surrounding 
Circumstances  — Annuitant  — 
“Pecuniary  Legatee ” — Direc- 
tion to  Maintain  and  Keep  up 
Residence  — Trustees  — Named 
Persons  — Discretion  — Time 
for  Final  Distnbution  — Deed 
Poll  by  Executor  Appointing 
Residue  to  himself  — Declara- 
tion of  Nullity  — Adnvinistm- 
tion  of  Estate  — Payment  into 
Cou!rt  of  Proceeds  of  Sale  of 
Lands  — Charge  of  Annuity  on 
Residuary  Estate.] — The  testa- 
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tor’s  estate,  at  his  death  in  Feb- 
ruary, 1906,  consisted  of  -his  re- 
sidence, worth  about  $55,000, 
certain  lands  which  were  sold 
for  $97,000,  other  lands  worth 
about  $20,000,  and  personal  pro- 
perty worth  about  $30,000.x  The 
residence  he  devised  to  his  son 
James  in  fee  simple,  subject  to 
certain  charges,  as  to  mainten- 
ance and  residence  therein,  in 
favour  of  two  granddaughters. 
He  bequeathed  to  these  two  and 
to  his  daughter  and  another 
granddaughter  each  $5,000;  and 
he  gave  to  his  son  David  an  an- 
nuity of  $400,  charged  upon  the 
estate  generally.  The  other  lega- 
cies and  bequests,  except  those 
contained  in  the  residuary 
clause,  were  of  specific  articles 
of  trifling  value.  The  residuary 
clause  was  as  follows : ‘ ‘ The  rest 
residue  and  remainder  of  my 
estate  both  real  and  personal  I 
give  devise  and  bequeath  to  my 
executor  executrices  and  trus- 
tees aforesaid  to  be  used  and 
employed  by  them  in  their  dis- 
cretion or  in  the  discretion  of  a 
majority  of  them  in  so  far  as  it 
may  go  to  the  maintenance  and 
keeping  up  my  house  and  pre- 
mises herein  bequeathed  to  my 
son  James  ...  with  full 
power  and  authority  to  them  to 
make  sales  of  any  real  estate  . 
. . and  the  proceeds  of  such 

sales  to  devote  as  in  their  discre- 
tion or  in  the  discretion  of  a 
majority  of  them  may  seem  meet 
and  necessary  to  keep  up  and 
maintain  my  said  residence  in 
the  manner  in  which  it  has  been 
heretofore  kept  and  maintained 


and  if  for  any  reason  it  should 
be  necessary  that  the  said  resi- 
dence should  be  sold  and  dis- 
posed of  I direct  upon  any  such 
sale  being  completed  that  the  re- 
siduary estate  then  remaining 
shall  be  divided  in  equal  propor- 
tions among  the-  several  pecuni- 
ary legatees  under  this  my  will.  ’ ’ 
The  “executor  executrices  and 
trustees  aforesaid”  were  two 
granddaughters  and  the  son 
James.  The  two  granddaugh- 
ters disclaiming,  probate  of 
the  will  was  granted  to  James, 
and  he  thus  became  sole  ex- 
ecutor and  trustee.  Asserting 
that  the  whole  of  the  residue  was 
appropriated  by  the  will  for 
the  maintenance  of  the  residence 
devised  to  him,  he,  by  a deed 
poll,  dated  the  20th  January, 
1911,  in  professed  exercise  of  the 
power  and  discretion  given  to 
him  by  the  will,  limited  and  ap- 
pointed to  himself  the  whole  re- 
siduary estate,  subject  only  to 
the  payment  of  the  annuity  of 
$400  to  the  plaintiff,  and  to  any 
other  charges  upon  the  estate 
which  should  thereafter  be 
found  to  exist.  This  action  was 
brought  by  the  son  David  against 
the  son  James  and  others  to 
have  the  construction  of  the  will 
declared,  to  set  aside  a sale  of 
lands  forming  part  of  the  resi- 
duary estate,  and  for  adminis- 
tration:— Held,  (1)  that  the 
plaintiff  was  not  estopped  by 
judgments  in  former  actions: 
Kennedy  v.  Kennedy  (1909),  13 
O.W.R.  984;  Kennedy  v.  Ken- 
nedy (1911),  24.  O.L.R.  183; 
Foxwell  v.  Kenedy  (1911),  24 
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O.L.R.  189.— (2)  That,  in  con- 
sidering a case  in  Which  the  rule 
that  a gift  which  creates  or 
tends  to  create  a perpetuity  is 
void,  is  invoked,  it  is  not  after- 
events  that  should  be  looked  at, 
but  the  situation  'at  the  death  of 
the  testator:  it  must  then  be 
seen  that  the  event  which  is  to 
bring  about  a final  distribution 
is  certain  to  fall  within  the 
period  prescribed ; if  it  does  not, 
the  gift  is  void;  and  the  fact 
that  subsequently  the  event  did 
actually  happen  within  the  time 
is  of  no  consequence. — (3)  That 
the  meaning  of  the  will  was  to 
be  derived  from  the  words  of 
the  will  itself  in  the  light  of 
the  surrounding  circumstances, 
which  are  to  be  regarded  in 
order  to  enable  the  meaning  and 
application  of  the  testator’s 
words  to  be  understood,  though 
not  for  the  purpose  of  altering 
or  adding  to  them. — (4)  That 
the  plaintiff,  though  an  annui- 
tant only,  was  a “pecuniary  leg- 
atee,” within  the  meaning  of 
that  term  in  the  residuary  clause 
— there  being  no  contrary  in- 
tention indicated  in  the  will, 
which  contained  more  than  one 
other  bequest  to  which  the  term 
“pecuniary”  could  not  apply. — 
(5)  That  the  direction  to  main- 
tain and  keep  up  could  not  be 
stretched  so  as  to  include,  not 
merely  the  house  and  premises, 
but  also  the  inmates. — (6)  That, 
while  a testator  may  so  express 
a discretion  with  respect  to  trust 
property  as  to  make  it  exercis- 
able by  the  named  trustee  or 
trustees  only,  that  had  not  been 


done  in  this  case.— In  re  Smith, 
Eastick  v.  Smith,  [1904]  1 Oh. 
139,  Crawford  v.  Fenshaw, 
[1891]  2 Ch.  261,  and  the  Trus- 
tee Act,  1 Geo.  V.  ch.  26,  sec.  4, 
sub-sec.  (6),  referred  to. — (7) 
That  the  language  of  the  will 
did  not  afford  any  evidence  of 
an  intention  to  confine  the  bene- 
fit to  the  life  of  James  or  the 
lives  of  him  and  the  two  grand- 
daughters, or  of  any  of  the 
three;  for  the  final  distribution 
was  to  take  place  only  upon  a 
sale  by  some  one. — (8)  There- 
fore, affirming  the  judgment  of 
Teetzel,  J.,  26  O.L.R.  105,  that 
the  gift  of  the  residue  was  void 
as  creating  or  tending  to  create 
a perpetuity.  — (9)  That  the 
direction  to  divide  the  residuary 
estate  remaining  among  the  pe- 
cuniary legatees  was  void,  be- 
cause of  the  remoteness  and  un- 
certainty of  the  event  upon 
which  they  were  to  become  en- 
titled. — Kennedy  v.  Kennedy, 
24  O.L.R.  183,  and  Foxwell  v. 
Kennedy,  24  O.L.R.  189,  ap- 
proved. — (10)  Varying  the 
judgment  of  Teetzel,  J.,  that 
the  deed  poll  was  of  no  effect, 
and  should  be  so  declared. — 

(11)  Varying  the  judgment  of 
Teetzel,  J.,  that  there  should 
be  an  order  for  the  administra- 
tion of  the  estate;  and  that  the 
defendant  James  should  be  or- 
dered to  bring  into  Court  the 
proceeds  of  the  sale  of  the  lands 
above  referred  to,  to  abide  the 
further  order  of  the  Court. — 

(12)  That  the  plaintiff  was  en- 
titled to  a charge  upon  the  resi- 
duary estate  in  respect  of  his 


736 


ONTARIO  LAW  REPORTS. 


annuity. — Per  Meredith,  J.A. : 
— There  is  nothing  in  the  will  to 
indicate  an  intention  that  the 
trust  should,  or  might  be,  one 
in  perpetuity ; everything  points 
to  its  continuance  at  longest  dur- 
ing the  lives  of  the  beneficiaries, 
with  a provision  for  its  sooner 
ending;  and  the  ruling  of  Teet- 
zel,  J.,  that  the  residuary  clause 
was  void,  because  offensive  to 
the  rule  against  perpetuities, 
ought  to  be  reversed.  The  dis- 
cretion to  be  exercised  regarding 
maintenance  was  to  be  that  of 
the  persons  for  whose  benefit  the 
residence  was  to  be  maintained, 
individually,  or  a majority  of 
them,  and  not  that  of  any  pos- 
sible future  executor  or  adminis- 
trator. Kennedy  v.  Kennedy , 1. 

WINDING-UP. 

See  Company. 

WORDS. 

“Abutting.”]  — See  Munici- 
pal Corporations,  1. 

“Accident  Reenwal  Receipt.”] 
— See  Insurance,  2. 

“According  to  Tenor  of 
Policy.”] — See  Insurance,  2. 

“And  the  Products  thereof.”] 
— See  Banks  and  Banking. 

“By  or  through/’]  — See 
Principal  and  Agent,  1. 

“By  Reason  of  a Motor  Veh- 
icle on  a Highway.”]  — See 
Motor  Vehicles  Act,  2. 

“Carriage.”] — See  Lien. 

“Caused  by  the  Burning  of  a 
Building.”] — See  Insurance,  1. 

“Charge  or  Control.”]  — See 
Master  and  Servant,  4. 

“Detached  Dwelling-house.”] 
— See  Deed. 


[vol. 

“Engine  or  Machine  upon 
Railway  or  Tramway.”]  — See 
Master  and  Servant,  4. 

“External  Violent  and  Acci- 
dental Means.”] — See  Insur- 
ance, 1. 

“Fraud  by  a Banker.”] — See 
Criminal  Law,  3. 

“Fraudulently.”] — See  Crim- 
inal Law,  3. 

“Fronting.”]  — See  Munici- 
pal Corporations,  1. 

“I  Wish.”]-— See  Will,  1. 

“Injuries  Happening  from 
Fits.”] — See  Insurance,  1. 

“Last  List  of  Voters  Certified 
by  the  Judge.”] — See  Munici- 
pal Corporations,  4. 

“Lost  Grant.”] — See  Water 
and  Watercourses. 

“On  Residential  Streets.”]  — 
See  Municipal  -Corporations,  1. 

“Or.”] — See  Registry  Laws. 

“Owner.”] — See  Assessment 
and  Taxes. 

“ Pecuniary  Legatee.’*]. — See 
Will,  3. 

“Personal  Property  outside 
of  the  Reserve.”] — See  Indian. 

“Products  of  the  Forest.”]  — 
See  Banks  and  Banking. 

“Property  Subject  to  Taxa- 
tion.”]— See  Indian. 

“Scaffolding.”] — See  Master 
and  Servant,  2. 

“Settled  upon  herself.”] — See 
Will,  1. 

“Subject  to  the  Jurisdiction 
of  the  Province.”] — See  Consti- 
tutional Law. 

“Wholesale  Purchaser.”]  — 
See  Banks  and  Banking. 

“ Wilfully. ”]^See  -Criminal 
Law,  3. 
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WORKMEN’S  COMPENSATION 
FOR  INJURIES  ACT. 

See  Company  — Damages  — 
Master  and  Servant. 


WRIT  OF  SUMMONS. 

1.  Issue  in  Name  of  Former 
Sovereign  — Error  or  Defect — 
Irregularity  — Power  of  Court 
to  Cure — Con.  Rules  310,  312 — 
Amendment — Limitations  Act.] 
— An  action  upon  a promissory 
note  was  begun  in  December, 
1912,  just  in  time  to  save  the  bar 
of  the  Limitations  Act.  By  a 
mistake  of  the  plaintiffs’  solici- 
tor and  the  officer  of  the  Court, 
the  writ  of  summons  ran  in  the 
name  of  King  Edward  VII.  in- 
stead of  King  George  IV : — 
Held,  upon  an  application  by 
the  defendants  to  set  aside  the 
writ  and  an  ex  parte  order  al- 
lowing the  plaintiffs  to  amend 
it,  that  the  error  was  a mere  ir- 
regularity, and  the  writ  was 
properly  amended,  under  Con. 
Rules  310  and  312,  notwithstand- 
ing that  the  amendment  would 
defeat  the  right  of  the  defend- 
ants to  set  up  the  Limitations 
Act.  — Distinction  between  a 
mere  irregularity  which  is 
amendable  and  such  a defect  as 
would  render  the  proceedings  in- 
curable and  void,  pointed  out. 
— The  Court  should  amend 
where  the  opposite  party  has  not 


been  misled  or  substantially  in- 
jured by  the  error. — The  defect 
in  this  case  could  be  waived,  as 
the  defendants  could  appear; 
and,  appearance  once  entered, 
the  form  of  the  writ  becomes  im- 
material.— Review  of  the  auth- 
orities. Bank  of  Hamilton  v. 
Baldwin,  175. 

2.  Service  out  of  the  Jurisdic- 
tion — Con.  Rule  162  ( h ) — 
Assets  in  Ontario — Debts  Owing 
to  Defendant  at  Time  Service 
Allowed  — Discretion  — Forum 
— Appeal.]  — Held,  reversing 
the  decision  of  Middleton,  J., 
27  O.L.R.  402,  that  service  of  the 
writ  of  summons  upon  the  de- 
fendants in  the  Province  of  Que- 
bec was  properly  allowed  under 
the  provisions  of  Con.  Rule  162 
(h) . The  debts  that  were  due  to 
the  defendants  at  the  time  the 
service  was  allowed  were  assets 
in  Ontario  exigible  under  the 
process  of  the  Court;  the  Rule 
does  not  mean  that  there  must  be 
assets  that  will  be  available  when 
judgment  is  recovered.  The  case 
was  not  one  in  which  the  discre- 
tion of  the  Court  should  be  ex- 
ercised against  allowing  the  ser- 
vice ; the  Ontario  forum  was  the 
more  convenient  one  for  the  trial 
of  the  action.  J.  J.  Gibbons 
Limited  v.  Berliner  Gramophone 
Co.  Limited,  620. 
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